
STATUTORY CONSTRUCTION

By JAMES C. QUARLES*

The appellate courts of Georgia were confronted with a
larger number of cases construing statutes than they have faced
recently in a comparable period. The cases discussed in this article
are those that involve principles of statutory construction as such,
and not the mere application of the words of a statute to a factual
situation; or cases involving the validity of statutes when con-
tested on the basis that some constitutional provision specifically
applicable to statutes has been violated. For this reason, not all
the cases in which the application of a statute was involved are
mentioned, and the cases treated will be discussed from the stand-
point of the statute alone, with other points of the case left for
treatment under other topics.

The Supreme Court of Georgia divided on the question of in-
terpretation and validity of certain zoning laws in Herrod v.
O'Beirne.1 Early statutes2 provided a method for establishing
cemeteries and other institutions outside the limits of incorporated
towns in counties having a population of 125,000 or more ad-
joining a county having such population. These statutes were
attacked as unconstitutional local laws, but the majority of the
court said the reference to population here did not have the effect
of making these statutes special laws. The majority also held
that the comprehensive zoning statute, 3 respecting Cobb County,
did not alter any law then in force restricting the construction of
cemeteries in Cobb County, and thus a permit from county offi-
cials was sufficient. The dissenting opinion (by Justice Almand
and concurred in by Chief Justice Duckworth and Justice Hawk-
ins) disagreed on both of these propositions. The dissenters felt
that the 1943 statute was in effect cumulative, and by providing
that the Cobb County Planning Commission could establish re-
stricted districts and prohibit or regulate certain uses of property
within the zoned districts, and also providing that laws restrict-
ing the construction and maintenance of cemeteries in Cobb
County should not be repealed, the statutes construed together
meant that a cemetery could not be established without both the
zoning of the property for that use as provided for by the later
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1. 210 Ga. 476, 80 S.E.2d 684 (1954).
2. Ga. Laws 1910, p. 130; Ga. Laws 1911, p. 200.
3. Ga. Laws 1943, p. 902.
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statute, and the permit of the county commissioners as provided
for by the earlier statute.

The dissent most sharply attacked the 1910 and 1911 laws
as violative of the prohibition against special law in any case for
which provision has been made by an existing general law. 4 Mr.
Justice Wyatt, in writing the majority opinion, had expressed his
personal doubt as to the correctness of the decisions which he
felt were binding on the court.5 Mr. Justice Almand in the dis-
senting opinion forcefully attacked these statutes as being based
upon a classification (total population of the county) having no
reasonable relation to the subject-matter and purpose (protect-
ing the health and welfare of those living near a proposed ceme-
tery in a rural area.) And the classification of a county on the
basis of the population of an adjoining county was also thought
to be without reason.

Population as a basis of classification was again before the
Supreme Court in City of Atlanta v. Sims, which involved a
statute 7 setting up special condemnation procedure by counties
and municipalities having a population of more than 250,000 or
by counties having partly within their boundaries a municipality
having a population of more than 250,000 according to the last
or any future Federal census. This basis of classification was
found to be purely arbitrary in relation to the nature of the priv-
ilege granted. For the same reasons that called for invalidation
of a quite similar statute in City of Atlanta v. W'Vilson,8 the Su-
preme Court struck down the more recent statute.
The constitutional requirement that the title of a statute must

express what is covered by the body of the law9 was before the
Supreme Court in Ball v. Peavy.1 ° In that case, the trial court
had enjoined enforcement of a provision of an ordinance pro-
hibiting the sale of firework's within the city of Waycross and
within one mile of its corporate limits as to plaintiff who was
selling fireworks outside the corporate limits but within one mile
of them. The charter of the city of Waycross had a provision1

that the city's corporate limits and its jurisdiction should extend
for one mile beyond the limits as previously defined, for the pur-
pose of protecting the peace, morals and health of the city. The

4. GA. CONST. Art. 1, § 4, fT 1, GA. CODE ANN. § 2-401 (1948 Rev.).
5. "It seems to me that this device has been used as a means of making

a patchwork of our Constitution." Herrod v. O'Beirne, 210 Ga. 476, 479,
80 S.E.2d 684, 686 (1954).

6. 210 Ga. 605, 82 S.E.2d 130 (1954).
7. Ga. Laws Jan.-Feb. Sess. 1953, p. 360.
8. 209 Ga. 527, 73 S.E.2d 455 (1953), discussed in Quarles, Statutory Con-

struction, 5 MmRcEi L. Rgv. 157 (1953).
9. GA. CONST. Art. III, § 7, 1 8, GA. CODE ANN. § 2-1908 (1948 Rev.).

10. 210 Ga. 575, 82 S.E.2d 143 (1954).
11. Ga. Laws 1909, pp. 1456, 1461.

19541



MERCER LAW REVIEW

title of the statute defined it as an Act to establish a new charter
for the city "and to extend and define its corporate limits." Rely-
ing heavily upon Blair v. State," the court concluded that the ref-
erence in the title of the act was insufficient to indicate that the
city of Waycross was by the body of the statute given powers
over neighboring territory within one mile of the corporate limits.
For this reason, the attempted extension of municipal authority
was unconstitutional and ineffectual.

The case-of Novak v. Redwine," a significant decision in the
realm of taxation, was decided solely on the basis of statutory
construction principles. The question before the court was
whether the taxpayer was liable for sales tax on the sale of bakery
and store fixtures when he was not in the business of selling such
items. To answer this question the court was concerned primarily
with the definition of "business" in the Georgia Retailers' and
Consumers' Sales and Use Tax Act."4 The court applied well-
known principles of construction to come to the conclusion that
"business" should be given its ordinary meaning and thus would
not include isolated and casual transactions. The Revenue De-
partment had contended that the statutory definition of "busi-
ness" as any activity engaged in for gain, benefit or advantage
made it applicable to an isolated transaction not connected with
one's general trade or business. In determining that the word
"business" should be given its commonly accepted meaning, the
court looked to the definition of that word as found in legal and
general dictionaries. Since the statute spoke of "activity" engaged
in for gain rather than "act," and a synonym for "activity" is
"business," the court felt that the general meaning should be
given. In reaching this conclusion the court was fortified by the
usual approaches that revenue statutes should be construed
strictly in favor of the taxpayer and that statutes are to be con-
strued as entireties. In looking. over the entire statute, the court
saw several parts that indicated that the statute sought to tax
incidents of established and continuous businesses, and not the iso-
lated sale by one not engaged in the business of selling the item
casually sold. The Revenue Department's construction of the
statute was urged on the basis that the Tennessee statute on the
same subject, while in other respects quite similar, specifically
excluded isolated sales transactions. From this premise, the argu-
ment was made that the Georgia statute was not intended to ex-
clude such transactions, since an exclusion would have been speci-
fically made if that result had been intended. This argument failed
because of the rule of construction favoring the taxpayer when
12. 90 Ga. 326, 17 S.E. 96 (1892).
13. 89 Ga. App. 755,81 S.E.2d 222 (1954).
14. Ga. Laws 1951, p. 360, GA. CODE ANN. C. 92-34A (Supp. 1951).
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the meaning of a statute is doubtful; the court felt that if the
drafters of the Act had wished to include isolated transactions
with the definition, they could easily have done so.

The sales tax was productive of another interesting question of
statutory construction when the Court of Appeals decided against
the taxpayer who sought to have the gas it used for the manufac-
ture of brick exempted from the provisions of the statute.'5 The
statute exempted from the sales tax "industrial material ... used
directly in the fabricating, converting, or processing of articles of
tangible personal property or parts thereof for resale."" Tax-
payer's method of manufacturing was to put flaming gas into
direct contact with raw clay and clay products and thus change
them into brick and clay products, and the question was whether
the gas used in this fashion was included in the exemption. On
holding that it was not, the Court of Appeals relied strongly upon
the accepted approach that an exemption from taxation is to be
construed against the taxpayer. It was decided that the gas in
question was not "used directly" in the process because it was
used to produce heat to produce changes in the raw material.
The court was reinforced in its interpretation by the similar result
reached by the state from which Georgia's sales tax was derived.
In adhering to its opinion on motion for rehearing, the court was
reinforced by the administrative interpretation by the Commis-
sioner of Revenue that the exemption operated only when there
was no intervention of any person or thing between the materials
in question and the goods being manufactured. The ignition of
the gas, necessary for the process here, was found by the court to
be the intervention of some other thing. Judge Townsend in his
dissenting opinion took the view that the application of heat at
the same time did not prevent the use of the gas from being direct.
The General Assembly, after the period involved in this case,
passed a statute 7 specifying that certain items, among them gas
used for heat, should not be included within the term "industrial
materials." The majority of the Court of Appeals felt a discus-
sion of this statute was unwarranted, and Judge Townsend re-
ferred to it as showing that the General Assembly had set up a
new rule.

In another tax case, Goodwin v. Citizens & Southern National
Bank,' the Supreme Court recognized the rule that an ambiguity
in a tax statute is to be construed against the government and in
favor of the taxpayer.

15. State v. Cherokee Brick & Tile Co., 89 Ga. App. 235, 79 S.E.2d 322
(1953).

16. Ga. Laws 1951, pp. 360, 365, GA. CODE ANN. § 92-3403a (Supp. 1951).
17. Ga. Laws Jan.-Feb. Sess. 1953, p. 194.
18. 209 Ga. 908, 76 S.E.2d 620 (1953).
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In Williams Bros. Lumber Co. v. Anderson, 9 one of the ques-
tions was whether an Atlanta ordinance requiring holders of
permits to operate cars for hire to have a bond for injuries to per-
son or property should be given a retroactive effect. The injuries
which formed the basis of the action were sustained on August
2, 1948, and the ordinance was first enacted on September 20 and
amended on October 18 and November 15 of the same year. In
deciding that the ordinance and the bond subsequently issued pur-
suant to it were not applicable to the injuries in question, the
court pointed to the frequent use of the word "shall" in the ordi-
nance as indicating future operation only. Further, the court had
in mind the proposition that a statute should not be so construed
as to make it unconstitutional if a constitutional meaning can be
given it. Here, the ordinance, if construed to apply to an event
occurring before its enactment, would be retroactive and thus in
violation of the Georgia Constitution.2 1

In Gulledge v. Augusta Coach Company,21 the Supreme Court
was concerned with the interpretation of Code Section 68-632.
This case determined that citizens and taxpayers of Augusta who
sought to restrain a motor common carrier for hire from opera-
ting, on the basis that some of its vehicles were being operated
without any license tags, did not have sufficient standing to do so.
Among other things, the court decided that the Code section cited
above did not give an individual in plaintiff's position any standing
because the statute was applicable only to individuals with a more
direct interest in the operation of a motor common carrier for
hire. The Code section provided for enjoining such a carrier
operating without having registered its vehicles "at the suit
of the Commission, or at the suit of a motor carrier or rail car-
rier which competes with it or any individual." The problem was
whether "any individual" meant any person regardless of circum-
stances or whether the class was limited to individuals who were
concerned in the same manner as the carriers mentioned by the
statute. The court interpreted "any individual" to mean an indi-
vidual who had an interest like that of a competitor. Under the
settled doctrine that the meaning of words in a statute is to be
determined in part by the meaning given to surrounding words,
the decision is probably correct and ambiguity was present in the
statute because of the location of the phrase "which competes
with it." Had this phrase or another one of similar import been
put at the end of the sentence, or had it been put earlier in the
sentence so as to apply more plainly to all the categories men-
tioned, there would have been no room for doubt. As the section

19. 210 Ga. 198, 78 S.E.2d 612 (1953).
20. GA. CONST. Art. I, § 3, 1 2, GA. CODE ANN. § 2-302 (1948 Rev.).
21. 210 Ga. 377, 80 S.E.2d 274 (1954).
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stands, it can logically be contended to give a cause of action
to competing motor carriers and rail carriers and to individuals
whether they are competing or not. The statute would have
been clearer had it referred to the "suit of a competing motor
carrier, rail carrier, or individual." Aside from clarity, such a
rewording would more certainly reach the result the Supreme
Court decided upon and would have been an improvement from
the standpoint of grammatical structure.

In Fulton County v. Spratlin,22 the court simply stated the rule
that repeal of the statute upon which a cause of action rests will
destroy the cause of action so long as there is no final judgment.
In that case, petitioner sought and recovered a declaratory judg-
ment and injunction protecting his rights to continue in office as a
deputy in the office of the clerk of court. His right to remain in
office was based upon a statute permitting civil service members
serving a term extending beyond the time when retirement be-
came mandatory under the statute to serve the balance of their
terms. But this provision 23 was repealed by a statute which be-
came effective prior to the appellate court's decision.

That the intention of the legislature is to be given effect re-
gardless of the specific words of the statute was shown in Pre-
mium Distributing Co. v. State.2' The court was there concerned
with the provision of a statute 25 which gave any officer of the
Revenue Department authority to declare contraband wine hav-
ing alcoholic content of more than 16 per cent by volume. The
court looked to the legislative history of the bill as it went
through both houses of the General Assembly, and to the other
provisions of the statute and concluded that the General Assem-
bly intended that "21 per cent" should be written in the one
section where "16 per cent" appeared. The court therefore gave
the statute the meaning intended so as to avoid making it con-
tradictory and inconsistent.

The Court of Appeals' decision in Carter v. Bishop26 was re-
versed by the Supreme Court 27 on the ground that a repeal by im-
plication had been brought about by a later statute covering the
same subject as an earlier statute. The details need not be set
forth here, but the Supreme Court, in pointing out the similarities
between the various enactments, very effectively used the device
of parallel columns for the purpose of comparison.
22. 210 Ga. 447, 80 S.E.2d 780 (1954).
23. Ga. Laws Nov.-Dec. Sess. 1953, p. 2716.
24. 89 Ga. App. 222, 79 S.E.2d 57 (1953).
25. Ga. Laws 1937, pp. 851, 860-861, GA. CODE ANN. § 58-930 (Supp. 1951).
26. 87 Ga. App. 554, 74 S.E.2d 562, (1953); commented on in Quarles,

Statutory Construction, 5 MERCER L. REV. 157, 161 (1953).
27. Carter v. Bishop, 209 Ga. 919, 76 S.E. 2d 784 (1953).
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