
SALES

By DANIEL B. HODGSON*

The field of sales has undergone no startling changes during
the last year. Our appellate courts have for the most part merely
restated long established principles, applying those principles
to a never ending variety of facts. It is to those applications and
restatements that this survey is directed, discussing cases more
directly concerning the fields of damages, real property and
security transactions only when those cases are of particular
interest as applied to the law of sales.

INTERPRETATION OF CONTRACT

In Hagood v. Dixson Co.,' a contract calling for the sale of
twenty thousand paper milk bottles was held to be an entire
contract so that where only 17,788 bottles were shipped to
and refused by the buyer, the seller's failure fully to perform
amounted to a material deficiency and precluded a recovery by
the seller on the contract.

In the case of Whitehead v. Cranford,2 a contract of sale of
certain fixtures and equipment located in a pharmacy, which con-
tract contained a proviso that the sale was contingent upon the
existing beer license being "transferable" to the buyer, the Court
of Appeals held this to be a valid stipulation as to a material
condition of consummation of the sale, on failure of which the
buyer had a remedy in rescission.

WARRANTIES

In the case of Lander Motors, Inc. v. Lee Tire & Rubber Co.
the trial court charged to the effect that if the jury found tires
delivered under a sales contract were delivered as "seconds,"
and that "seconds" were called for in the contract, no implied
warranty of suitability for the use intended would exist. The
Court of Appeals held this to be a correct charge in that there
was authorized a finding that the specifically described articles
called for were delivered, and in being so described as "seconds"
the seller had effectively made an express warranty as to their
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quality. The purchaser was thus unable to maintain a defense
resting on breach of implied warranty as to quality, for the
Court of Appeals reaffirmed the general rule that the existence
of an express warranty as to quality in a contract of sale neces-
sarily excludes any implied warranty.

Though the court in the instant opinion and in the cases
cited therein did not restrict its language, and implied a general
exclusion of all implied warranties, and though such a ruling was
not necessary in the case, it should be noted that the general
rule is "that an expressed warranty excludes the implied war-
ranty . . . but only to the extent that the expressed warranty
deals with matters which would have been covered by the im-
plied warranty and should not be construed to exclude the im-
plied warranty as to matters with which it does not deal, and
with which it does not conflict." Howard, Inc. v. Nalley & Co.4

Collins v. Abel Holding Co.,' contains restatements of many
fundamental principles of law regarding sales contracts. To a
suit on a note accompanied by a conditional sales contract which
contained no warranties, recited a denial of warranties except
as stated therein and recited that the contract and note con-
tained the entire agreement of the parties, the defendant filed
a plea and answer reciting the making by plaintiff's agents of
many misrepresentations which induced the entering into of the
contract. The Court of Appeals held demurrers to that plea
and answer to have been properly sustained. The parol evidence
rule, strengthened by the recitations of the parties in the con-
tract, precluded any contention by the defendant of the making
of a contradictory agreement or of the existence of any war-
ranties. After holding that no warranties existed, the court
nevertheless held that the implied warranty sought to be found
breached would not exist, for it related to a suitability for a
particular use or purpose intended, whereas that implied war-
ranty relates only to suitability for the purpose or use to which
the article sold is commonly intended.

FRAUD IN THE INDUCEMENT

In the Collins case, supra, there was a further defense filed
alleging fraud in the inducement. The Court of Appeals held
as a matter of law that the defendant interposing the plea could,
with the exercise of slight diligence, have ascertained the in-
correctness of the misstatement complained of, and thus there
was no such fraud as would entitle the defendant to a rescission or
damages.

4. 44 Ga. App. 311 (3), 161 S.E. 380 (1931).
5. 89 Ga. App. 337, 79 S.E.2d 436 (1953).
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The Court of Appeals held to the contrary in the case of
Southern v. Floyd,6 where an allegation of actual fraud was held
sufficient to support a petition in deceit for damages arising out
of the sale of a residence, including the heating system. It was
alleged that the defect was a broken boiler known and concealed
by the seller even upon direct inquiry. The court noted the
defect to be not obvious and that the concealment induced the
purchaser to fail to examine the premises minutely. These alle-
gations were held to prevail despite a provision in the sales
contract that only the inducements therein noted were binding.

Another case involving the age of a vehicle came before the
Court of Appeals in Mosely v. Johnson.7 The petition alleged
actual fraud in the inducement of a contract of sale of a truck.
The misstatement alleged was a representation that the truck
was a newer model than it actually was and the allegations were
held to be sufficient against general demurrer. The issue of dili-
gence on the part of the plaintiff-buyer was held to be a jury
question.

REMEDIES

In the Mosely case, supra, the court summarizes and spells
out the remedies available to a buyer who complains of mis-
representation amounting to actual fraud in the inducement. He
may either affirm the contract, retain the chattel and ask for
the difference between the sales price and the actual value of the
chattel as damages, or he may rescind the contract, restore the
chattel and ask for a return of the purchase money paid. The
court notes that the latter remedy will not be available in cases
involving mere breach of warranty since title irrevocably passes
at the time of sale.

A most interesting set of circumstances regarding a buyer's
right of rescission and necessity for restoration or offer therefor
is rendered in the case of Rountree v. Davis.8 The case orig-
inally involved a buyer, a seller, and a discount corporation and
was filed in equity, the buyer seeking rescission, cancellation and
restoration of property or damages.

The Court of Appeals held that the requirement for restora-
tion or offer of restoration being made promptly upon discovery
of fraud complained of is not a hard and fast requirement, and
that in fact the instant case was one where the rule must be
relaxed in order that justice and equity be done. The facts re-

6. 89 Ga. App. 602,80 S.E.2d 490 (1954).
7. 90 Ga. App. 165, 82 S.E.2d 163 (1954).
8. 90 Ga. App. 223, 82 S.E.2d 716 (1954).
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quiring a relaxation of the rule were present in the allegations
of the buyer, who alleged the purchase of an automobile where-
under he had traded his old automobile. He complained of a
misrepresentation by the seller and of a subsequent sale of the
old automobile by the seller and receipt by the seller from the
discount corporation of more than the amount which the buyer
sought by way of damages. In effect the court did not require
the plaintiff to tender over to the defendant seller double the
amount sought.

DAMAGES

Where large numbers of turkey poults fed on feed sold by
the defendant and others, allegedly died as a result of eating
that feed sold by defendant, and where the evidence supported
the allegations but did not negative the possibility of death from
consumption of feed sold by others, or of death from other
causes, the Supreme Court found that the evidence would have
authorized a verdict for plaintiff. Direction of a verdict for
defendant was therefore error. It was specifically held that such
a verdict would not have been based upon conjecture and specu-
lation. Burns v. Ralston Purina Co.9

On the other hand damages proven were found to be specu-
lative in the case of Brumby Metals, Inc. v. Spalding Foundry
Co.1" The measure of damages to a buyer upon delivery of arti-
cles of inferior quality being the difference between the market
value of goods ordered and the goods actually received at the
time and place of delivery, and damages based on lost profits
intended to have been made by the buyer being remote and
speculative even if the seller had known of that intent, proof only
of the latter measure of damages failed to make out a case for
the plaintiff.

MISCELLANEOUS

Those concerned with sales under powers contained in secur-
ity instruments may take some comfort in the case of Propes v.
Todd." Property was sold under powers contained in a security
instrument giving the creditor a right to sell, either at judicial
or private sale. The sale was purportedly a judicial sale but it
did not comply with all legal requirements. The Court of Ap-
peals nevertheless noted that the instrument contained a power

9. 210 Ga. 82, 77 S.E.2d 739 (1953). (Reversing Burns v. Ralston Purina
Co., 87 Ga. App. 876, 75 S.E.2d 563 (1953).

10. 89 Ga. App. 464, 79 S.E.2d 568 (1953).
11. 89 Ga. App. 308, 79 S.E.2d 346 (1953).
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to sell at private sale and found the sale to be good as such.
The Court of Appeals has now ruled in the case of Parham

v. Heath,'12 that Georgia Laws 1952, page 88 amending Georgia
Laws of 1931, page 153 having to do with the recording of
conditional sales contracts, did not have the effect of making
an unrecorded conditional sales contract subject. to the same
rules of priority with reference to liens created by law as is
presently the case with bills of sale to secure debt. Cairo Banking
Co .v. Citizens Bank.13

12. 90 Ga. App. 26, 81 S.E.2d 848 (1954).
13. 63 Ga. App. 690, 11 S.E.2d 806 (1940).


