
REAL PROPERTY

By HOMER C. EBERHARDT*

STATUTORY DEVELOPMENTS

Only two legislative actions seem to have any general appli-
cation to the law affecting real property.

The need for affording protection to the public against sales-
men and brokers whose unfaithful or fraudulent acts result in
loss or damage to either a seller or purchaser was pointed out
by the Court of Appeals in Hopkins v. Hartford Accident &
Indemnity Company,' when it held that the bond then required
to be posted by these people was purely a statutory bond for the
issuance of a license, and not a liability bond.

Consequently, Section 84-1409 of the Code was amended so
that the obligation of the bond which a salesman or broker
must now post is to indemnify any person who may be injured,
damaged or suffer loss due to any wrongful act of the salesman
or broker and suit may be maintained against the surety there-
for.

2

Provision for the postponing of a reversion of title in security
deed transactions was made.' Under Section 67-1308 of the Code,
title reverts after the expiration of twenty years from the ma-
turity of the last installment of the indebtedness, but this time
may now be extended by recording on the public record or upon
the instrument itself, if not recorded, a renewal of the indebted-
ness signed by the original grantor or his successor in title, or of
an affidavit of the holder of the instrument that a renewal has
been effected, with full information as to the maturity of such
renewal. This will effect the extension of another twenty years
from the maturity of the renewal.

DECISIONS

Adverse possession and prescription. Perhaps the most striking
pronouncement of the courts during the period of this survey is
the case of Memory v. Walker,4 which deals with the adverse
possession of a type of land which is common and rather widely
held in Georgia-particularly in the southern portion. Here it

*Member of the firm of Franklin, Eberhardt & Barham, Valdosta; B.S.
1925, University of Georgia; LL.B. 1927, Mercer University; Member
Valdosta, Georgia, and American Bar Associations.

1. 87 Ga. App. 513, 74 S.E.2d 494 (1953).
2. Ga. Laws, Nov.-Dec. Sess. 1953, p. 203.
3. Ga. Laws, Nov.-Dec. Sess. 1953, p. 313.
4. 209 Ga. 916, 76 S.E.2d 698 (1953).
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was shown that the defendant or his grantor worked some trees
on the land for turpentine; plowed fire breaks on it to protect
growing young trees; planted some pine trees (though not
many had lived) ; kept fire off the land continuously until the
trees were seven or eight years old; kept trespassers from getting
wood from the land and others from working the turpentine
trees; returned the land for taxation and paid taxes for some
12 or 14 years. Some of these things had been done continuously,
others for varying periods of time-such as the planting of
trees for three or four years, and the working of turpentine
for three or four years. The court held that proof of these
facts did not show actual, open, visible, exclusive and unam-
biguous possession of the land, since it did not appear that the
land was fenced, that there was any dwelling or outhouse on
it, or that any part of it was under cultivation.

This decision certainly seems to be in conflict with the con-
cepts which we now have of turpentine and forestry farming.
Many thousands of acres of land have been systematically planted
to pine trees within the last several years, and in most instances
we would find no house on the tract, no fence around it and
certainly no part of it under cultivation.

It does seem that the working of trees for turpentine, the
systematic planting of trees, the plowing of fire breaks and the
like are enough to be visible evidences of possession. And if
trespassers are kept off and denied the removal of wood or the
working of turpentine trees, there would seem to be enough to
make possession adverse, and exclusive. No longer can lands
which are worked for turpentine, planted to trees and protected
against fire or trespassers be classified as "wild lands." The
fact that the defendant and his grantor held deeds to the land,
and returned it for taxation should be enough to show that they
were, while the enumerated acts were being performed, claiming
title. And so we believe that the court came to the wrong con-
clusion when it held that one who engaged in the several activi-
ties listed, while holding under color of title, did not acquire a
good prescriptive title.

It is recognized, of course, that adverse possession must ex-
tend to the whole tract, and be continuous.5 Further, a tenant
cannot originate adverse user or possession in favor of his land-
lord. 6 Hence, the user or possession beyond the boundary of
leased premises is not that of the landlord.

Where a tenant in common purports to convey the whole fee
to a third party who enters into possession, claiming the whole

5. Smith v. Pyles, 210 Ga. 86, 78 S.E.2d 5 (1953).
6. Olsen v. Noble, 209 Ga. 899, 76 S.E.2d 775 (1953).
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fee, his title ripens as against the other tenants in common after
seven years.'

But a tenant in common, even a life tenant, may bring eject-
ment against a cotenant who attempts an ouster or to set up in
himself adverse possession.'

Prescription does not run against a remainderman until the
death of the life tenant.'

An order for the sale of land granted by the Ordinary is
a muniment of title, 0 as is a sheriff's deed under a tax sale which,
for some reason, was void," and these may constitute the
"color of title" upon which prescription may be founded.

Easements. An easement for water flowage created by grant,' 2

or an easement for a street or alley created by the platting of
a subdivision and the sale of lots with reference thereto, 3 will
not be lost by mere non-user.

Boundaries. A line between adjoining owners may be estab-
lished either by (1) the descriptions in their deeds, (2) oral
agreement between them, or (3) acquiesence for seven years
by acts and declarations.' But the accuracy of original grants,
with the plats, made in 1819, are of such doubtful nature as
to be of little help in determining lines.1 5

Processioners have no right or power to set up a compromise
line."0 They are not required to walk over the entire line, or
physically to mark it out from beginning to end. 7 The use of
illegal or erroneous methods of marking the lines will not sub-
ject the return of the processioners to dismissal.s And a protest
to their return may be amended at any time, whether in form
or in substance."

Deeds. The record of a deed is prima facie evidence of its
delivery, and recording raises a presumption of delivery, 0 though
it is a rebuttable presumption. 2' However, the leaving by the

7. Owen v. Miller, 209 Ga. 875, 76 S.E.2d 772 (1953) ; Broadwater v.
Parker, 209 Ga. 801, 76 S.E.2d 402 (1953).

8. Smallpiece v. Johnson, 210 Ga. 310, 80 S.E. 2d 296 (1954).
9. O'Kelley v. Jackson, 210 Ga. 539, 71 S.E.2d 454 (1954).

10. Harrison v. Durham, 210 Ga. 187, 78 S.E.2d 482 (1953).
11. Memory, Admr. v. Walker, 209 Ga. 916, 76 S.E.2d 698 (1953).
12. Rushing v. Akins, 210 Ga. 450, 80 S.E.2d 813 (1954).
13. Owens Hdw. Co. v. Walters, 210 Ga. 321, 80 S.E.2d 285 (1954).
14. Strother v. Myers, 89 Ga. App. 814, 81 S.E.2d 534 (1954).
15. Mthis v. Bulock, 89 Ga. App. 697, 81 S.E.2d 13 (1954).
16. Dodson v. Knox, 89 Ga. App. 760, 81 S.E.2d 211 (1954) ; Hackle v.

Bowen, 89 Ga. App. 799, 81 S.E.2d 294 (1954).
17. Hackle v. Bowen, 89 Ga. App. 799, 81 S.E.2d 294 (1954).
18. Ibid.
19. Irby v. Raley, 88 Ga. App. 807, 78 S.E.2d 72 (1953).
20. Patterson v. Patterson, 210 Ga. 359, 80 S.E.2d 310 (1954).
21. Rylee v. Abernathy, 209 Ga. 317, 82 S.E.2d 220 (1954).
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grantor of an unrecorded deed with the attorney who drew it
does not constitute delivery. 2

The granting clause will prevail over the habendum clause
if they are inconsistent. 23

Descriptions in deed should be carefully drawn and checked.
Looseness or inattention to the accuracy of the description, like
Banquo's ghost, often comes haunting the office in the form of
a law suit to be defended with attendant embarrassing results
and a dearth of remuneration or of appreciation. Where three
sides of a tract .are bounded sufficiently, but the fourth side is
bounded "by other lands of the grantor," and the tract is
described as containing "ten acres, more or less," the descrip-
tion is totally void,24 for since the quantity of land conveyed
is indefinite the fixing of the location of the fourth boundary
is impossible.

And the description of a lot as being located in a block between
two named streets of a city and running back for a distance of
368 feet is void, since there is no beginning point and the exact
location of the lot is not possible. 5 Where there is no key by
which the land may be located within the confines of a particular
county and state, the description is void.20

But where the description calls for four-fifths of an acre,
gives the metes and bounds, and then calls for "the west half
of said city lot," the first portion of the description will prevail
if it is conflicting with the latter portion. "7

And an option to an acreage located between two roads which
are to be located by the State Highway Department, if and when
located, will be good when the roads have been located and
the contingency has occurred. 28

A subsequent deed to a larger tract, which includes the
smaller, will include a conveyance of all reversionary rights which
the grantor had previously retained as to the smaller.29

It is often difficult to determine whether a railroad has ac-
quired an easement only, or the fee simple title to its right of
way. In each instance the conveyance must be considered in its
entirety. For the court holds that although an instrument con-
veyed to a railroad "in fee simple" the right to build a railroad
through a certain tract of land, with a right of way 100 feet

22. Giuffrida v. Knight, 210 Ga. 128, 78 S.E.2d 29 (1953).
23. Tompkins v. A.C.L. Ry. Co., 89 Ga. App. 171, 79 S.E.2d 41 (1953).
24. Livingston v. Livingston, 210 Ga. 607,82 S.E.2d 1 (1954).
25. Conyers v. West, 210 Ga. 190, 78 S.E.2d 422 (1953).
26. Bryan v. Rusk, 89 Ga. App. 125, 78 S.E.2d 853 (1953).
27. Harrison v. Durham, 210 Ga. 187, 78 S.E.2d 482 (1953).
28. Bowles v. Babcock & Wilcox Co., 209 Ga. 858, 76 S.E.2d 703 (1953).
29. Poore v. Poore, 210 Ga. 371, 80 S.E.2d 294 (1954).
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wide, it conveyed an easement only, and not the title to the
right of way."

Security deeds. Where a security deed conveys both realty
and personalty and provides, upon default, that the holder shall
have the right to sell "in whole or in part" the property con-
veyed, he may proceed to foreclose as to the personalty which
is located in one county without being placed in the position of
abandoning the right to foreclose later on the realty in another
county.

31

The holder of a second security deed may take an assignment
of the first and, upon default, foreclose both under the powers
of sale contained in them, in a single advertisement and at a
single sale. 32

Subdivision by plat. Where a tract is subdivided by plat, show-
ing streets and alleys, and lots are sold with reference to the
plat, rights are created in the owner of each of the lots in the
subdivision to have the streets and alleys shown on the plat
opened and kept open. 3 3

Dedication. An intention to dedicate land to public use may
be shown by acquiescense in the public use thereof for such a
length of time that an interruption would materially affect the
public rights and accommodation.

34

Oral gift. An oral gift of land is complete and irrevocable
when the donee takes possession and makes valuable improve-
ments thereon. 35

Resulting trust. A resulting trust will arise from the payment
of the purchase money only if it is paid at or before the time
of the purchase. It will not result from the repayment of a loan
on the property.3"

Dispossession. There is an apparent conflict in Fountain v.
Grant37 where it is held that where a security deed was fore-
closed and the grantor remained in possession, a dispossessory
warrant would not lie against him, and in Hunter v. Ranitz,3

1

where the land was sold under judicial process and the former
owner remained in possession. Here he was held to be a tenant
at sufferance and subject to a dispossessory warrant. The con-
flict, however, results from the admission in the pleadings in

30. Tompkins v. A.C.L. Ry. Co., 89 Ga. App. 171, 79 S.E.2d 41 (1953).
See also, Askew v. Spence, 210 Ga. 279, 79 S.E.2d 531 (1954).

31. Zellner v. Hall, 210 Ga. 504, 80 S.E.2d 787 (1954).
32. Williams v. Joel, 89 Ga. App. 329, 79 S.E.2d 401 (1953).
33. Owens Tdw. Co. v. Walters, 210 Ga. 321, 80 S.E.2d 285 (1954).
34. A.C.L. Ry. Co. v. Layne, 88 Ga. App. 674, 77 S.E.2d 565 (1953).
35. Sharpton v. Givens, 209 Ga. 868, 76 S.E.2d 806 (1953).
36. Jackson v. Faver, 210 Ga. 58, 77 S.E.2d 728 (1953).
37. 210 Ga. 78, 77 S.E.2d 721 (1953).
38. 88 Ga. App. 182, 76 S.E.2d 542 (1953).
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the Fountain case that the relationship of landlord and tenant
did not exist. If the pleadings had been otherwise it seems
obvious that a different result would have been reached.

Administrator's sale. If the lands are adversely held, an
administrator may not sell until he has recovered possession,"
but he should obtain an order to sell before bringing the action
to recover possession.

Timber cutting. Although the defendant may be solvent, the
recurring trespass of timber cutting may be enjoined.4"

Condemnation. The owner of a leasehold in the property which
is being condemned is entitled to the fair market value of the
unexpired term, and he may sue therefor if the property is
taken without condemnation. 4 Where a statute gives the power
of eminent domain to a housing authority consisting of five mem-
bers with the provision that three should constitute a quorum
and with the commissioners given the duty to fill any vacancy,
the three members remaining when two vacancies occurred could
not exercise the power of eminent domain, membership of five
being necessary to constitute the commission. -

Judgment lien. The lien of a judgment is lost as against prop-
erty which has been purchased in good faith, where no execu-
tion has been issued and placed on the execution docket.43

39. Livingston v. Livingston, 210 Ga. 607, 82 S.E.2d 1 (1954).
40. Waycross Military Assn. v. Hiers, 209 Ga. 812, 76 S.E.2d 486 (1953).
41. Housing Authority of Savannah v. Savannah Iron & Wire Works, 90

Ga. App. 150, 82 S.E.2d 244 (1954).
42. Cobb v. Housing Authority of City of Athens, 210 Ga. 676, 82 S.E.2d

848 (1954). (three justices dissenting).
43. Jackson v. Faver, 210 Ga. 58, 77 S.E.2d 728 (1953).


