
PERSONAL PROPERTY

By JAMES C. REHBERG*

A larger than usual proportion of the personal property cases
decided during the survey period involved applications of the
elemental rules of personal property law, a fact serving to sub-
stantiate the belief that this subject is one of the few relatively
stable fields of the law.

The rights of a finder of personalty which was either lost or
mislaid in the premises of the finder's employer were discussed
in McDonald v. Railway Express Agency.' After the employer
had held the personalty for eight months, during which time
no one returned to claim it, the finder sued for it in trover.
In reversing the sustaining of a general demurrer, the Court of
Appeals discussed the difference between "lost" and "mislaid"
property. While the employer is ordinarily entitled to posses-
sion as custodian for the true owner until the latter returns to
claim it, nevertheless, if the owner does not return within a
reasonable time, then a presumption arises that the property
was lost, not just mislaid.2 Whether eight months was such a
reasonable time was a question for the jury. If it should find
it unreasonable, then the finder is entitled to the property as
against all the world except the true owner.

The mere fact that a donee promised, at the donor's request,
to perform certain services for the donor (after the latter's
death), will not negative the existence of the donor's intention
to make the transfer a gift rather than a quid pro quo trans-
action.

3

Basic legal presumptions attaching to possession of personalty
are often the controlling factors in trover actions. In Powell v.
Riddick,4 a trover action for the conversion of tires and tubes,
plaintiff had stored the goods with a third person from whom
the defendant and two plainclothesmen repossessed them. After
finding that defendant's evidence showed that he previously had
had possession of the goods, but-that it was "remarkably" silent
as to how he had parted with it, the court fell back upon the
presumption that title follows possession. Since possession was
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1. 89 Ga. App. 884, 81 S.E.2d 525 (1954).
2. For a discussion of situations where this distinction may be rather

artificial, see BROWN, PERSONAL PROPERTY 26 (1936).
3. Spikes v. Spikes, 89 Ga. App. 139, 79 S.E.2d 21 (1953).
4. 89 Ga. App. 505, 80 S.E.2d 70 (1954).
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in plaintiff at the time of the seizure, defendant's inconclusive
evidence was insufficient to overcome the presumption of title
based upon peaceable possession.

In Cummings v. Cummings5 a question arose as to whether an
executor, who had never had possession of personalty allegedly
belonging to the testatrix, could maintain a trover action for it.
It was held that he could-a necessaryconsequence of his duty
as executor to collect and safeguard the assets of the estate.

In order for a judgment to affect the title to personalty it
must be a judgment on the merits; in other words, the question
of title must be one of the issues which were passed upon. Such
was not the case in Futch v. Automobile Financing, Inc.,6 a bail
trover action in which the property was seized by the sheriff,
but neither plaintiff nor defendant replevied it. After defendant's
plea to the jurisdiction was sustained in a trial solely on that
issue, he then sought a money judgment based on Georgia Code
Section 107-209 (1933) which provides:

"When a plaintiff in a trover suit has replevied the property
and, on the trial of the case, fails to recover or dismiss his petition,
the defendant, instead of suing on the replevy bond, may recover the
property and its hire, or the sworn value placed upon the property
in the petition."

The Court of Appeals affirmed a dismissal of the action, holding
that defendant's subsequent petition was fatally defective be-
cause the original plaintiff had not "dismissed his petition or
failed to recover" in the sense contemplated by the above Code
section. It has reference to a failure to recover on the merits;
i.e., in an action where the question of title is adjudicated. The
only question finally determined in the instant case was a juris-
dictional one.

That two persons may own a bank account as joint tenants
with right of survivorship was reaffirmed in Nash v. Martin.7
The contract creating the account, however, must so provide in
express terms or by necessary implication, all presumptions being
against the parties having an intention to create such an interest.

For the first time since the passage of the Sales and Use Tax,
the courts have settled the question as to whether a casual, iso-
lated sale by one not regularly engaged in the retail sale *of
personalty is subject to the tax. Novak v. Redwine 8 holds that
it is not. Here the owner of a bakery establishment discontinued
operation and sold his entire business and fixtures. He paid the
tax and then sued for a refund. Reversing the lower court, which

5. 89 Ga. App. 529, 80 S.E.2d 204 (1954).
6. 89 Ga. App. 634, 80 S.E.2d 697 (1954).
7. 80 Ga. App. 235, 82 S.E.2d 658 (1954).
8. 89 Ga. App. 755, 81 S.E.2d 222 (1954).
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had sustained a general demurrer, the Court of Appeals held
that the language of the Act clearly excludes such a sale.

The other taxation case worthy of discussion here was even
more closely related to the subject of personal property. Indeed,
it turned on whether the sale of a complete telephone system
(including rights of way, poles, cross-arms and wires attached
to the poles, a switchboard and telephones) was a sale of per-
sonalty. All of the items listed were attached and in operating
order as a.telephone system. The buyer objected to the State's
demand for the 3% sales tax on the entire purchase price. His
affidavit of illegality was sustained by both the trial court and
the Court of Appeals.9 Relying on a Code section '0 and cases 1

written long before there was a sales tax in Georgia, the court
found that the subject matter of this sale was realty, not per-
sonalty.

The instant case is important if for no other reason than that
it lays down a rule to guide tax officials in determining whether
a fairly common type of transaction is subject to the sales tax.
The court quite broadly stated that " . . . all fixtures which would
pass by a conveyance of the interest sold and as a part thereof,
in the absence of provisions in the sales contract to the contrary,
are not subject to the tax on retail sales of tangible personal
property." It is refreshing to find a court which, in construing
a tax on personal property, deems it relevant to investigate and
pay deference to the rules of personal property law. The case
could have been decided quite simply, on the authority of the
Novak case,12 on the ground that the sale involved was not a
sale in the usual conduct of a retail business. One judge concurred
in the decision solely on this authority.

A year seldom passes in which the appellate courts are not
called upon to decide whether the description of property in a
bail trover petition is sufficiently definite to withstand a general
demurrer. The current survey period runs true to form. In Head
v. Pollard Lumber Sales, Inc.13 a description of "6,000 board
feet of pine and poplar lumber," located at a certain date on
a named person's land in a specified county and district was
held sufficient. Likewise, a description of furniture in generic

9. State of Georgia v. Dyson, 89 Ga. App. 791, 81 S.E.2d 217 (1954).
10. GA. CODE § 85-201 (1933), defining realty as including "all lands and

the buildings thereon, and all things permanently attached to either."
11. Wolff v. Sampson, 123 Ga. 400, 51 S.E. 335 (1905), holding that, in the

absence of agreement to the contrary, all fixtures pass by a conveyance
of the freehold; Rhyne v. Mayhugh, 156 Ga. 243, 119 S.E. 522 (1923),
holding that the sale of a telephone system with its appurtenances is
a sale of realty.

12. Novak v. Redwine, 89 Ga. App. 755, 18 S.E.2d 222 (1954).
13. 88 Ga. App. 757, 77 S.E.2d 827 (1953).
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terms was held sufficient in a petition which also pointed out
by name and address the persons in whose possession it would
be found and also identified the furniture as that covered by
a specified bill of sale to secure debt.'4

Persons relying upon personal property as security are again
warned by several decisions to make sure that their security
instrument is properly recorded. In Curry v. Dowd" a purchaser
of trucks under a duly recorded retention of title contract sold
them to another under an identical contract except that this one
was oral. He then paid the original seller and had the recorded
contract cancelled of record. When the trucks were levied on
against this second purchaser, the original purchaser attempted
to set up his interest in the trucks under the oral contract. Judg-
ment was against him and in favor of the plaintiff in fi.fa. The
basic legal presumption that title goes with possession (which
was in defendant in fi.fa.) cannot be rebutted as to third parties
by an oral, unrecorded retention of title contract.

If personalty subject to a conditional sales contract executed
in another state is brought into Georgia and is recorded here
within six months after its entry, then that record gives the
conditional sales contract priority over any liens created against
the property during that six months' period.' This rules applies
to attachment liens, even though the contract was never recorded,
and therefore void, under the laws of the state in which it was
executed.' 7

The lien on sawmill equipment given by Georgia Code Section
67-2206 (1933) "to persons who furnish sawmills with timber
and logs" is not available to one who sells the timber on the
stump. The cited provision has reference only to severed timber
and logs; i.e., to personal property, and not to standing timber,
which is realty.' s

Only two statutes having any appreciable effect upon personal
property were passed at the last session of the General Assem-
bly. The first extended from ten days to thirty days the time
within which mechanics' liens on personalty must be recorded
in order for the lien to acquire the priority afforded by Georgia

14. North American Loan & Thrift Co. v. Burel, 89 Ga. App. 654, 80 S.E.2d
495 (1954).

15. 89 Ga. App. 666, 80 S.E.2d 854 (1954).
16. GA. CODE § 67-108 (1933).
17. Jones v. Andrews, 89 Ga. App. 734, 81 S.E.2d 304 (1954).
18. Walraven v. De Foor, 89 Ga. App. 479, 79 S.E.2d 585 (1954).
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Code Section 67-2003 (1933)." The other piece of legislation"0

clarified section 11 of the Georgia Retailers' and Consumers'
Sales and Use Tax Act"' by specifically excepting from the sales
tax any tangible personalty brought into Georgia, which person-
alty was shown to have been owned or acquired prior to the effec-
tive date of the Act by the person importing it into this state.

19. Ga. Laws, Nov.-Dec. Sess. 1953, p. 275.
20. Ga. Laws, Nov.-Dec. Sess. 1953, p. 378.
21. Ga. Laws 1951, pp. 360, 372, GA. CODE ANN. § 92-3413a (1954 Supp.).


