
INSURANCE

By GEORGE E. SALIBA*

As usual, insurance cases accounted for a considerable share
of the decisions rendered by the appellate courts of Georgia dur-
ing the survey year ended May 31, 1954. These decisions will
be reviewed after a brief reference to a statute enacted by the
November-December Session of the General Assembly.

The Act1 establishes a limit on the amount of term insurance
which may be provided to any person under a group insurance
policy issued to an "employer or to a labor union or to the trustees
of a fund established in whole or in part by an employer or a
labor union." The limit of such insurance is set at $20,000 unless
150 per cent of the annual compensation of the person concerned
exceeds $20,000, in which event the limit is set at $40,000 or 150
per cent of such person's annual compensation, whichever is the
lesser. The limitation is applicable to policies issued on and after
the effective date of the Act.

PREMIUMS-TIME AND MODE OF PAYMENT

In Progressive Life Insurance Co. v. Reeves,2 the life insurance
policy there involved provided that a promissory note might be
taken in payment of premiums, the effect of which would preclude
lapse of the policy even though actual payment be made after
expiration of the days of grace. The insured, however, had
merely left with the clerk of the insurer's general agent a signed
note that was blank as to amount, date, maturity and payee.
Upon so leaving the blank note form the insured stated to the
clerk that he was not then decided whether to keep the policy in
force or to drop it, but that if he decided to keep it, he would
arrange with the general agent to pay the premium. In an action
on the policy, judgment for the plaintiff was reversed. Since no
instructions were given for completion of the note nor any assent
shown by both parties as to date, amount and maturity to be
inserted in the note, it did not constitute a binding and enforce-
able contract of the insured and could not be considered as given
in payment of the premium.

Sims v. Penn Mutual Life Insurance Co.3 presented a situation
where the policy sued on provided for automatic extension of the
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1. Ga. Laws Nov.-Dec. Sess., 1953, p. 205.
2. 89 Ga. App. 900, 81 S.E.2d 519 (1954).
3. 89 Ga. App. 650, 80 S.E.2d 499 (1954). Another point decided in the
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face amount of the policy as term insurance by using the accumu-
lated reserve which had not been used up through loans and inter-
est. It was further provided that interest on loans was payable
at the end of the policy year. Death of the insured occurred after
a thirty-day grace period without payment of the premium. The
issue was whether accrued interest on a policy loan could be
included in determining whether the loan indebtedness exceeded
the cash value of the policy, thus leaving no cash value whereby
the automatic extension provision could be applied so as to pre-
clude a lapse of the policy under the particular facts of the case.
Holding that the accrued interest was "absolutely earned," even
thought it had not yet matured, the defendant insurer was entitled
to take such accrued interest into consideration in determining
whether the cash reserve had become exhausted.

In another case, 4 a provision in a life policy reading "in con-
sideration of the payment on or before the date hereof . . . of
the premium stated ... and a like monthly premium to be paid on
or before the first day of each and every month thereafter until
premiums have been paid to the first anniversary date of this
policy after the insured attains the age of seventy-five years or
until the prior death of the insured," was held to refer to the first
day of the "contract month" and not to the first day of the
calendar month.

CONSTRUCTION OF POLICIES

An automobile liability policy provision ". . . To pay on behalf
of the Insured all sums which the Insured shall become legally
obligated to pay as damages because of bodily injury, sickness or
disease, including death at any time resulting therefrom, sus-
tained by any person, caused by accident arising out of the owner-
ship, maintenance, or use of the automobile." was held not to
entitle the insured plaintiff to recover thereunder for bodily
injuries which she sustained when the described automobile which
she herself was driving overturned. Since the plaintiff could never
become legally obligated to pay herself, the quoted provision
could not be availed of by her.'

In the case of Stanley v. WJ'hitfield Insurance Co.,6 a suit insti-
tuted on a life policy more than four years after death of the

Sims case was that the insurer was under no duty to give notice before
forfeiture for nonpayment of premium where the policy requires only
that the policy be kept in force by the automatic application of the cash
reserve so long as such reserve exists.

4. Stanley v. Whitfield Life Insurance Co., 89 Ga. 160, 78 S.E.2d 821
(1953).

5. Bailey v. Metropolitan Casualty Insurance Co., 89 Ga. App. 53, 78
S.E.2d 626 (1953).

6. See note 4, supra.
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insured, was not too late, such action being permissible at any time
within six years from date of death in the absence of any provision
in the policy limiting the time within which suit could be brought
thereon.

The plaintiff in Jones v. Georgia Casualty & Surety Co. 7

sought to recover the amount of a judgment recovered against
him for wrongful death caused by his alleged negligent operation
of a taxicab which was owned and operated by him in the employ
of one Coffey, the named insured and operator of the taxicab
business. Attorneys for and on behalf of the insurer participated
in and directed the defense of the suit against Jones. Jones con-
tended that he was covered by the employer's policy which defined
the term "insured" as any person using the automobiles described
in the policy, provided such use was with the owner's permission.
The policy also declared that Coffey was the sole owner of the
automobiles described therein, but by endorsement there was
added to the list of automobiles described in the policy the one
driven and owned by Jones. In addition to providing against
liability for damages to others, the policy contained wording
appropriate to fire, theft and collision insurance. Reversing a
decision which sustained the insurance company's general de-
murrer on the ground that the policy's coverage was not extended
to the plaintiff, the court held that a provision requiring sole and
unconditional ownership in a combination form policy (e.g., fire,
theft, collision, etc., and liability to others), the sole and uncon-
ditional ownership provision generally does not refer to the
agreement to insure against liability to others, but refers only to
the fire, theft and collision insurance.'

Morris v. State Farm iMutual Auto. Insurance Co." construed
the following excepting clause as excluding from the coverage of
the policy the insured's mother who lived in the same household:
"This policy does not apply: ... (e) under coverage A. . . to the
insured or any member of the family of the insured residing in
the same household as the insured." The suit was brought by the
insurer for a declaratory judgment as to whether the insurer
was required to defend a suit against the named insured brought
by his mother for injuries sustained in a collision involving the
car described in the policy while being driven by the insured.

In North British & Mcrcantile Insurance Co. v. Mercer," the

7. 89 Ga. App. 181, 78 S.E.2d 861 (1953).
8. It was also held that since the insurer had elected to assume the defense

of the case against Jones, without communicating to him any reserva-
tion of right to do so without prejudice to its right to contend that
Jones was not covered by the policy, it could not thereafter assert such
a defense as was here attempted.

9. 88 Ga. App. 844, 78 S.E.2d 354 (1953).
10. 90 Ga. App. 143, 82 S.E.2d 41 (1954).
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suit was on a "floater policy" which covered "all risks or
loss of or damage to property" except "loss or damage caused by
moth, vermin and inherent vice." The damage complained of was
to furniture of the plaintiff by a squirrel which had entered the
plaintiff's house. The insurer defended on the ground that squir-
rels are vermin, but it failed to produce any evidence tending to
prove such contention or that the loss fell within the exclusion
clause of the policy. Since the defendant could not rely on the
evidence of the plaintiff to prove its contention, the court having
held that squirrels cannot, as a matter of law, be classified as
vermin, the judgment for the plaintiff was affirmed."

ACTIONS ON POLICIES

Where a fire policy on two motor vehicles provided that loss
was payable to the insured and a named bank, which held an in-
cumbrance on the motor vehicles, "as interest may appear," an
action brought by the insured for recovery under the policy with-
out joining the bank as a party therein, could not be maintained.
A mere allegation in the insured's petition to the effect that no
other person than the petitioner had an interest in the motor
vehicles was held to be of no consequence since such allegation
could not be binding upon the bank; nor could a judgment ren-
dered in such case be binding upon the bank unless it is made a
party.

12

In King v. Prince," the plaintiff's insurer had paid to the
plaintiff the sum of $344.86 (which was the extent of the physical
damage for which said insurer was liable after giving effect to a
$50.00 deductible provision in the policy), the damage resulting
from a collision between the automobiles of the plaintiff and the
defendant. The defendant had paid to the plaintiff the difference
of $50.00 above mentioned. Plaintiff then brought suit, to which
the defendant filed an answer alleging that the plaintiff had been
fully paid, and contending that the payments constituted an
accord and satisfaction. By his own testimony, the plaintiff
admitted that he had been paid in full for all damages, although
by amendment to his petition, he alleged additional damages of
11. Failure of the defendant to produce evidence to support its contention

was considered by the court as sufficient to justify the jury's finding of
bad faith in defendant's refusal to pay the claim within sixty days
(Ga. Code § 56-706 (1933)) and in awarding, in addition to the actual
damage, a twenty-five per cent penalty plus attorney's fees.

12. Georgia Casualty & Surety Co. v. Pincus, 89 Ga. App. 836, 81 S.E.2d
527 (1954). But in Mid-States Insurance Co. v. Claxton, 88 Ga. App.
434, 76 S.E.2d 667 (1953), where a similar question was erroneously
raised by general demurrer rather than by special demurrer, the
plaintiff's petition was allowed to stand, it being otherwise sufficient.

13. 89 Ga. App. 588, 80 S.E.2d 222 (1954).
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$14.00 for loss of use of his car. When the case came on for trial,
the plaintiff sought to again amend his petition, the purpose of
which was to change the name and style of the case to be in his
own name for the use of himself and the named insurer. The
amendment was disallowed. A directed verdict was sustained by
the Court of Appeals, the evidence showing a complete accord
and satisfaction. Nor did the trial court err in disallowing the
proffered amendment since "a plaintiff having no right of action
at all cannot recover for his own benefit or for the use of any
one else."

DIRECT LIABILITY OF INSURER

Krasner v. Harper4 was an action to recover for injuries sus-
tained by the plaintiff in a collision between his automobile and
a school bus. Action was brought directly against the insurer, the
driver of the bus, and several -named individuals as members of
the school board. General demurrer by the Board of Education
and by the insurer were sustained by the trial court. As to the
Board of Education, the lower court's ruling was affirmed, it being
held that the Board is not a body politic capable of suing and
being sued, and that in the absence of allegations that the indi-
vidual members were guilty of maliciousness or wilfull and wan-
ton misconduct in performance of their duties, there was no
cause of action stated against them. The direct proceeding
against the insurer, however, was correctly brought under the
provisions of Georgia Code Annotated §§ 32-429, 32-431 and
32-433 (Supp. 1951) (Georgia Laws 1949, p. 1155), which
provides, inter alia, that

" .. .Whenever an insurance company issues a policy contain
ing such a provision (insuring school children and members of the
general public against bodily injury and death resulting from
negligent operation of school buses), the company shall be estopped
to deny its liability thereunder on account of the nonliability of
said board (of education) .... .15

MATERIAL MISREPRESENTATIONS

Barber v. All American Assurance Co. of Louisiana"0 was an
action by the beneficiary to recover on two health and accident
policies. There was evidence to the effect that questions per-
taining to health, past sickness and specific diseases for which the
deceased insured had been treated were not asked by the insurer's
14. 90 Ga. App. 128, 82 S.E.2d 267 (1954).
15. See also Ga. Laws 1949, p. 455, which amended Code Section 3-108 so

as to allow a third party beneficiary of a contract to maintain an action
"against the party who made it in person or by agent."

16. 89 Ga. App. 270, 79 S.E.2d 48 (1953).
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agent, but that the agent himself inserted the answers of his own
accord. The policies were thereafter delivered to the plaintiff
beneficiary, who did not read them. It was contended by the
defendant that even if the insured and the beneficiary did not
know, at the time the application was signed, of the falsity of the
answers inserted by the agent, the beneficiary was chargeable
with constructive knowledge because the policies were delivered
to her. A directed verdict for the defendant was reversed by the
Court of Appeals. In the absence of a showing that the bene-
ticiary or the insured had actual knowledge of the false answers
inserted by the insurer's agent, there was not such fraud as would
render the policies void; nor was there a duty on the insured or
the beneficiary to examine tile applications after the policies
were delivered.1 7

MISC ELLANEOUS

The tire policy sued on in Northwestern Fire & Mlarine In-
surance Co. v. Peek"s contained a provision that no other insur-
ance was permitted on the property covered unless otherwise
endorsed on the policy. The proof of loss, of which a copy was
attached to the petition, recited that other insurance had been
taken out, although not appearing as an endorsement on the
policy, and that the plaintiff was sole and unconditional owner of
the property insured. By amendment, the plaintiff alleged that
his wife owned part of the property included in his proof of loss
and that she had taken out the additional insurance when living
separate and apart from him. It was held that the additional
insurance was such violation of the prohibition of the policy in
this respect as to void it prior to the loss. The plaintiff's amend-
ment not having removed the original proof of loss, the allega-
tions therein would be construed most strongly against him on
demurrer.

The issue raised in Farmers & Merchants Bank v. WJinf rey,"9

though not involving insurance law, is worthy of mention in this
discussion. It was there held that the defendant bank was liable
for damages sustained by the plaintiff in the wreck of his auto-
mobile because the bank, through its executive officer, had failed
to procure a policy of insurance on the automobile to which it had
taken a bill of sale to secure a loan made to the plaintiff. The
bank having included in the note, along with interest and other
charges, the amount required to pay the premium for the intended
insurance policy, and having agreed with the plaintiff to procure

17. See GA. CODE § 56-908 (1933).
18. 89 Ga. App. 105, 78 S.E.2d 879 (1953).
19. 89 Ga. App. 122, 78 S.E.2d 818 (1953).
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such policy, the agreement was an essential part of the loan agree-
ment, and within the scope of authority of the executive officer
to make such contract.

In Guarantee Trust Life Insurance Co v. Baker,20 the plaintiff
sought to recover benefits allegedly due under a hospitalization
insurance policy, identified as No. 26561-GA, issued by the de-
fendant. There were two exhibits attached to and made a part of
the amended petition, and alleged to be (1) a copy of a letter
from the defendant acknowledging receipt from the petitioner of
"notice of disability" and referring to a claim "Number Ga 911,"
but making no mention of a policy number; and (2) a copy of a
letter from defendant refusing for stated reasons to make pay-
ment under policy numbered AS-300132-GA-12th, issued Feb-
ruary 12, 1951. It was held that the trial court erred in overrul-
ing defendant's general demurrer because the petitioner had
failed to allege an express or implied refusal by the insurer to pay
a demand made under the policy sued on.

The mere fact that the insurer, in Calvert Fire Insurance Co.
v. Mack,2 cancelled the automobile fire policy some ten months
after the loss and some five months after the suit was commenced,
was held to have no material bearing upon the issue of bad faith
in the alleged refusal of the defendant insurer to pay the claim.
In absence of a showing of facts as they appeared prior to the
time of suit, as they "bore upon the insurer's reason or absence
of reason for refusing to pay the claim or demand," the plaintiff
was not entitled to recover attorney's fees and the statutory
penalty provided by Georgia Code § 56-706 (1933)."

In Progressive Life Insurance Co. v. Brinson ,23 the policy in-
suring the plaintiff's household goods was dated October 27,
1952. Fire destroyed the furniture on October 26, 1952. On
October 3 and 25, 1952, plaintiff had paid to the insurer's general
agent, who, it was alleged, was authorized to receive and apply
premiums, two premium payments. It was further alleged that
the premiums so paid covered a period from October 3, 1952
through the week of November 3, 1952. Affirming a judgment
on demurrer overrulin z the defendant's contention that the policy,
being dated October 27, was not in force October 26, the date of
the fire, it was held that the contract of insurance became effective
upon acceptance of premiums by the company and the issuance of
the policy regardless of the date shown thereon. It seems that the
insurer's acceptance of the risk in this case was construed to relate
20. 88 Ga. App. 840, 78 S.E.2d 265 (1953).
21. 88 Ga. App. 617, 76 S.E.2d 829 (1953).
22. For other cases involving the issue of bad faith in payment of claims,

see notes 11, supra, and 26, infra.
23. 88 Ga. App. 498, 76 S.E.2d 807 (1953).
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back to the time of the first premium payment since the receipt (s)
given plaintiff by the insurer's agent read in part as follows:

" . . The above amount is accepted as a deposit only . . . No
obligation is incurred by said Company by reason of this deposit,
unless and until a policy is issued upon said application, and de-
livered to said applicant."

Combs v. Carolina Casualty Insurance Co. 24 was an action by
an employee of a motor common carrier against a fellow em-
ployee and the insurance carrier on a policy procured in lieu of
bond required to be filed with the Georgia Public Service Com-
mission as provide by Georgia Code Annotated § 68-612 (Supp.
1951 ), to recover for injuries sustained in a collision between the
employer's truck driven by plaintiff and another truck owned by
the same employer and driven by the fellow employee. The gen-
eral demurrer of the insurer was held good because the word
"public," as used in the Code Section, was held not to include any
person who did not sustain an "actionable injury." Since the plain-
tiff could not have recovered against a surety upon a bond (if a
bond instead of an insurance policy had been filed by the employ-
er), for the reason that he could not have recovered against the
principal (the employer), the legislature must have intended to
exclude employees from the class of persons intended by Section
68-612. It was further declared by the court, as illustrative of
the meaning of the Code Section, that by reason of the Georgia
fellow-servant rule, of which the legislature was aware when it
passed the Code Section referred to, the master is not liable at
common law for injuries caused by a fellow servant, and if it had
intended to include an injury inflicted by the negligence of a
fellow servant within the meaning of "actionable injury," as
used in the Code Section, the legislature would have said so.

What appears to be a case of first impression under Section 23
of the Motor Vehicle Safety Responsibility Act25 was decided in
Continental Casualty Co. v. Owen.26 Plaintiff rented a car from
a U-Driv-It and was required to take out "spot" liability insur-
ance as required by Section 23 of the Act. Plaintiff also had a
liability insurance policy with another company which covered
damage to person or property when the insured was driving any
automobile. After a collision while driving the rented car, the
plaintiff paid the injured parties so as to settle the claims out of
court, he having first called upon the defendant insurer to make
payment under the "spot" insurance and defendant having re-
fused to do so. This suit was then brought against the "spot"
24. 90 Ga. App. 90, 82 S.E.2d 32 (1954).
25. Ga. Laws 1951, p. 565, GA. CODE ANN. § 92A-621 (Supp. 1951).
26. 90 Ga. App. 200, 82 S.E.2d 742 (1954).
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insurer for the amount paid in settlement, for twenty-five per
cent penalty and for attorney's fees because of alleged bad faith
in refusing to pay. Reliance was placed by the defendant upon
an exclusion clause in the "spot" insurance policy which read:
"This policy does not cover: . . . (d) any liability for such loss as
is covered on a primary, contributory, excess, or any other hasis
by a policy of another insurance company. . . .", and the conten-
tion was made that plaintiff's other policy was primarily liable.
Construing the term "spot" insurance to mean a specific policy
on a particular car, the court held the defendant liable as the
primary insurer as against the other insurer whose policy insured
against injury or damage inflicted when the insured was driving
any car. That part of the judgment which granted recovery of
penalty and attorney's fees was reversed. In view of the difficult
legal question here involved as to primary and secondary liability,
it could not reasonably be held that the defendant was acting in
bad faith in refusing to make payment within the time limited by
Georgia Code § 56-706 (1933).

Where an insurance company was refused a license to engage
in writing insurance in the state, the company's remedy was not
properly pursued in a petition for a declaratory judgment as to
its right to engage in such business. It was so held in Bankers
Life & Casualty Co. v. Cravey.27 It appeared that the company
had been writing insurance in the state despite the Comptroller
General's refusal to issue to it a license. A declaratory judgment,
which requires a justiciable controversy the determination of
which is necessary to give to the interested parties "such directions
as in interest of justice they are entitled to," looks to the future.
With respect to the company's operations relating to any past
period, the question of the company's right had become a dead
issue. If the company apprehended that sooner or later (if it
continued operating without a license) it would encounter diffi-
culty with the authorities, mandamus to compel the proper official
to issue it a license was the proper legal remedy.

In Williams Bros. Lumber Co. v. Anderson28 the plaintiff
alleged that a bond was deposited with the named city's comp-
troller on November 10, 1948, by a car-for-hire association pur-
suant to an ordinance passed September 20, 1948. The ordinance
provided that "no permit to operate a car for hire should be
issued or continued unless the holder ... should give bond ...

27. 90 Ga. App. 113, 83 S.E.2d 150 (1954).
28. 210 Ga. 198, 78 S.E.2d 612 (1953).
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for injuries to persons or property." It was there held that such
bond would not be subject for action thereon for injuries resulting
from a collision which occurred before enactment of the ordi-
nance. The ordinance does not operate retrospectively, and the
bond required was one that "insures against liability and is not a
contract of indemnity."


