
EQUITY

By CHARLES J. HILKEY*

The cases and acts included within the survey period, June 1,
1953, to May 31, 1954, will be presented in the following order:

I. The cases which because of their reiteration of well estab-
lished principles or the application of those principles to simple
factual situations merit only passing notice;

II. The cases of outstanding interest due to the adoption of
new principles or the application of established principles to
unique or new factual situations;

III. The acts of the General Assembly that have amended the
law applicable to equity cases.

CASES OF GENERAL INTEREST

In civil proceedings where the equity features were eliminated
by amendment, there remaining only an action for damages, a
writ of error should be brought to the Court of Appeals and not
to the Supreme Court.' A petition seeking a declaratory judgment
is not per se an equitable action. Consequently where the trial
judge determined that the Civil Service Act for the county is
constitutional and no exception is taken to that ruling a writ of
error involving only the interpretation of the act must be brought
to the Court of Appeals and in such case the Supreme Court will
not review the judgment.2 A receiver having been appointed under
petition in equity and there being no objection to his appoint-
ment nor any complaint as to anything he did and the case before
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1. Tompkins v. Atlantic Coast Line Railroad Co., 209 Ga. 794, 76 S.E.2d
482 (1953). And where the record of a third trial of a suit in equity
against an executor and others involving the qestion of ownership of a
savings deposit warranted the conclusion that it did not substantially
differ from that adduced in former trials the ruling in the first trial
that the evidence demanded a finding in favor of defendants, which was
the law of the case on the second trial, was also the law of the case as
to the third, requiring that there be a finding for the defendants.
Jackson v. Jackson, 210 Ga. 643, 81 S.E.2d 795 (1954).

2. Boggs v. Broome, 209 Ga. 836, 76 S.E.2d 497 (1953). Where a declara-
tory judgment involves only legal questions, a writ of error will be
transferred to the Court of Appeals. Bankers Life & Casualty Co. v.
Cravey, Comptroller General, 210 Ga. 239, 78 S.E.2d 507 (1953).
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MERCER LAW REVIEW

the Supreme Court not involving any equitable relief or applica-
tion of any rule in equity, the question in issue being one of law,
the Supreme Court does not have jurisdiction and the case will
be transferred to the Court of Appeals.3

An action in equity for an injunction against a corporation for
a continuing trespass must be brought in the county where by the
charter the principal place of business is located. The same is true
as to domicile where substantial equitable relief is sought against
a natural person. In either case this requirement is not changed
even thought the petition also prays for past damages.'

"'The superior court in equitable proceedings may compel
either party to discover facts within his knowledge, beneficial to
the other party and material to his case; and this either upon a
petition for discovery and relief, or for discovery alone, ancillary
to some other civil proceedings'." 5 Discovery will lie in aid of
actions for injury to the person or to property. This remedy is
proper where the facts sought can be legitimately used in a suit
pending or in one contemplated. The facts must not merely be
desirable or convenient, but necessary and not subject the other
party to a penalty or forfeiture. These principles were applied
in an- action for damages to plaintiff's automobile. Where the
plaintiff sought an injunction against proceedings in another
court alleging that the garnishment was illegal for there was no
pending suit, the court denied the prayer for relief on the ground
that for the purpose of garnishment a suit is pending from the
time of filing the declaration where it is followed by timely service
which was done in this case.' Although generally claims arising
ex contractu cannot be setoff against claims arising ex delicto, ex-
cept upon equitable grounds, such as insolvency or nonresidence,
yet where the plaintiff and intervener seek an injunction against
defendant to prevent his cutting timber and defendant claims a
right to the timber arising out of the same transactions, the de-
fendant may set up all of his defenses and pray for affirmative
relief. In such case the dismissal of the action by the plaintiff and
intervener would not defeat defendant's cross action. 7 A mother
sought a decree to cancel a deed to her son and to enjoin him from
disposing of the property and also against the bank to prevent
foreclosure of a mortgage held by the bank, the superior court
issued an interlocutory decree. Fraud of both the son and bank
3. Refrigeration-Appliances, Inc. v. Atlanta Provision Co., 210 Ga. 475,

80 S.E.2d 683 (1954); Gaulding v. Courts, 210 Ga. 527, 81 S.E.2d 460
(1954).

4. Grimaud v. Knox-Georgia Homes, Inc., 210 Ga. 514, 81 S.E.2d 476
(1954).

5. Lucas v. Neidlinger, 210 Ga. 557, 81 S.E.2d 825, 827 (1954).
6. Rager v. Maxon Shirt Company, 210 Ga. 408, 80 S.E.2d 183 (1954).
7. Brewer v. Williams, 210 Ga. 341, 80 S.E.2d 190 (1954).
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was alleged. It was held on review that where no question of law
is involved and the evidence is in conflict that an interlocutory
injunction lies within the discretion of the trial judge and the
ruling will not be disturbed in the absence of abuse of discretion."
The plaintiff, having recovered a judgment against the defendant
and the execution thereon having been returned nulla bona, al-
leged that the defendant is conveying all his assets to his wife and
brother and removing and concealing certain goods and that
the defendant has an equity in certain trucks. The court said that
this is a proper case for the appointment of a receiver and for an
order restraining the defendant from transferring any of his
assets or propertyP Both parties claimed the proceeds from the
sale of a tractor and both based their claims on bills of sale to
secure their debts. The plaintiff's lien had been cancelled and an
attempt was made to reinstate it. The intent in reality was to pay
off the plaintiff's lien in place of securing a transfer thereof to
the plaintiff. It was held that the defendant's lien became a prior
lien, though its bill of sale was subsequent in time, and that the
trial court properly refused an injunction to prevent disbursement
of the funds to the defendant."0

Ordinarily an injunction in divorce proceedings is not proper to
prevent the husband from disposing of his property, wherein it
does not appear that he is disposing of his property or encumber-
ing the same to defeat the wife's alimony claim," but under
special circumstances, such injunction may be given. Where the
petition alleges ". . . that the defendant for several months prior
to the separation would curse and abuse the plaintiff and would
threaten her life and would state that he was going to get rid of
her regardless of what means he had to take, that he was going to
sell his property, raise all the money he could and get him a
young woman and that he was actually disposing of his property,
it was not error to overrule a general demurrer to the petition.
Nor was it error to enjoin the defendant from disposing of his
property until the question of alimony could be settled."' 12

In an action to set aside a deed, the jury will determine the
extent of the incompetence necessary to render the transaction
invalid.' 3 Where the plaintiff sought reformation of a deed to
show reservation of timber, it is error for the court to charge that

... if the jury found that the plaintiff relied on the representa-
tions of the defendant as being true due to a confidential or fidu-

8. First Federal Savings & Loan Ass'n v. Owen, 210 Ga. 424, 80 S.E.2d
169 (1954).

9. Jones v. American Tire Co. of Buckhead, 210 Ga. 110, 78S.E.2d 10
(1953).

10. Altman v. Strouse, 210 Ga. 282, 79 S.E.2d 801 (1954).
11. Brannen v. Brannen, 208 Ga. 88, 65 S.E.2d 161 (1951).
12. Stone v. Stone, 210 Ga. 127, 78 S.E.2d 22 (1953).
13. Ayers v. Young, Administrator, 210 Ga. 441, 80 S.E.2d 801 (1954).
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ciary relationship between the parties, and if they found such re-
lationship to exist and also that the plaintiff was ignorant of the
fact that the alleged reservation should have been inserted in the
deed, then this would constitute fraud on the part of the defend-
ant, and they would be authorized to reform the deed and con-
tract in favor of the plaintiff, and that equity will reform an in-
strument when there was ignorance or mistake on one side and
fraud or inequitable conduct on the other," where neither the
allegations nor the evidence included such facts.'" As propositions
of law the instructions were correct, but as related to the case,
they would mislead and confuse the jury. In a proper case the
court will enjoin an employee from breach of contract. Where an
instructor in dancing school agreed that during her employment
and for twelve months thereafter she would not engage in the
business of a dancing instructor in a certain area, an injunction
would issue but for the evidence that the plaintiff had orally re-
leased the instructor from the restrictive covenant in the con-
tract. The evidence being in conflict, the trial court did not abuse
his discretion in denying an interlocutory injunction."

Suit was brought to enjoin further prosecution of application
for administration of the estate of the deceased on the ground
that the plaintiff was the adopted daughter by virtual adoption
of the deceased. The adoption alleged took place in 1919 and at
that time the wife or husband could adopt a child without the
other spouse joining. The law in force at the time the virtual
adoption took place would control although since changed by
statute. Judgment on the verdict for the plaintiff was sustained. 1"

In an action for specific performance of a provision in a lease
containing an option to purchase the property leased, it is
not requisite that the plaintiff show tender of the purchase price
where it appears that the defendant would refuse tender at any
time. And furthermore the adequacy of the consideration is for
the jury.'" An ordinance imposing a license tax upon tobacco ware-
houses at the rate of $1.50 per 1000 square feet is not invalid
and the judgment of the trial court refusing an injunction against
its enforcement was sustained on review. Nor is it material that
the method of levying license taxes against warehouses engaged
in businesses other than that of tobacco warehouses is different,
for the taxing authorities have the right in levying a reasonable
license tax to classify different businesses for this purpose. A

14. Cochran v. Kendall, 210 Ga. 336, 80 S.E.2d 273 (1954).
15. Loadman v. Davis, 210 Ga. 520, 81 S.E.2d 465 (1954).
16. Jones v. Harrison, 210 Ga. 373, 80 S.E.2d 155 (1954).
17. Otwell v. Forsythe County Athletic & Recreation Association, Inc. 210

Ga. 482, 80 S.E.2d 790 (1954).
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license tax not uniform as to the members of the class affected
must be distinguished.18

Petition was filed in equity for partition of land purchased by
members of the unincorporated national guard company in which
is was alleged that the members purchased the property in ques-
tion and paid the consideration therefor. The allegations showed
that the petitioners owned the land as tenants in common even
though title was taken by them in the name of an unincorporated
national guard company in which they had membership. They had
a perfect equity which is a good title even at law. Although par-
tition is a statutory proceeding, it still partakes of the nature of
proceedings in equity; and in cases where as in the instant case
the facts are such as to render the proceeding in equity more suit-
able, equity will take jurisdiction. The petitioners prayed that the
title to the land be decreed in those paying the purchase money;
that the common property be partitioned in equity; that a re-
ceiver be appointed to sell the property and pay the proceeds to
the co-owners; and that the defendants be enjoined from selling
the timber on the common property. The judgment of the trial
court in overruling a demurrer to the petition was sustained on
review." Thereafter the state intervened alleging that the money
paid for the property had been appropriated and paid as the
purchase price for the property; and that contributions of the
individual members should be considered contributions to the
State. The superior court sustained a general demurrer to the
petition. This judgment was reversed in part on the ground that
in a partition suit in equity one alleging that he has an interest
in the subject matter of the property may intervene to protect
his rights; but was affirmed in part in that the court was correct in
sustaining the demurrer in so far as it was alleged that the mem-
bers of the national guard who had contributed to the purchase
had made a gift to the State. 20

Plaintiff brought suit to have certain deeds to his former wife
set aside and to recover other property or its value. The petition
alleged a conspiracy between the wife and the second husband
prior to their marriage to bring about a divorce and to obtain
the plaintiff's property. The plaintiff had consented to a divorce
which under the representations of his former wife he had se-
cured and as a part of the agreement he had transferred the
property in question to her. Shortly after the divorce the wife
married the second husband and, as alleged, the conspiracy of
18. Brannen v. Mayor and Council of Statesboro, 210 Ga. 474, 80 S.E.2d

805 (1954).
19. Waycross Military Association, Inc. v. Hiers, 209 Ga. 812, 76 S.E.2d

486 (1953).
20. State v. Hiers, 210 Ga. 348, 80 S.E.2d 308 (1954).
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the wife and second husband was to acquire the property in ques-
tion. The trial court dismissed the petition and its judgment was
affirmed on the ground that the plaintiff having obtained a divorce
by collusion did not come into equity with clean hands. He could
not attack the validity of such self induced divorce. The court
of equity will not lend its aid to assist a party to a contract
founded upon an illegal or immoral consideration to enforce an
executory agreement nor relieve him of an executed agreement. 1

Nor will the court set aside a judgment assented to by the pe-
titioner's attorney in the absence of fraud, accident or mistake.
It is no answer to a solemn judgment of a court for the client to
come in and say the counsel misrepresented the client's wishes.
Furthermore, even if it be conceded that the act of the defend-
ant's counsel, in obtaining the consent of the plaintiff's counsel to
enter the consent judgment upon the representation that the
notes sued on were forgeries, was fraudulent, and that the counsel
knew that he could not establish the defense of forgery, ". . . these
representations would not be in regard to matters extrinsic to the
suit, and would fall under the recognized rule that, before equity
will set aside a judgment on the ground of fraud by the opposite
party; the fraud must be extrinsic to the issues of the case." 22

CASES OF SPECIAL INTEREST AND SIGNIFICANCE

Voluntary Organizations and Clubs-Churches. Usually equity
will not assume jurisdiction over the conduct of voluntary as-
sociations or churches, but where a controversy involves prop-
erty rights or the interpretation of a trust, the court of equity will
entertain a petition for the adjustment of conflicting claims. 23

Where a group of church members withdrew from the district
conference, but the conference recognized the group of members
that remained and resolved that those that withdrew were no
longer members of the local church and had no right to the church
property, it was held that under the evidence a non-suit was im-
proper and that the plaintiffs were entitled to the property and
that an injunction should issue against the defendant's interfer-
ing with the church property or the meetings of the plaintiffs.2 4

An action was brought to enjoin the defendants from trespassing
on realty' The petition alleged that certain realty was conveyed
to the defendants as trustees to hold the premises for the exclu-
sive use and benefit of the church. The defendants were expelled
from membership at a regular conference of the church and the
plaintiffs were duly elected by the church to succeed them as trus-

21. Fender v. Crosby, 209 Ga. 896, 76 S.E.2d 769 (1953).
22. Pike v. Andrews, 210 Ga. 553, 557, 81 S.E.2d 817, 820 (1954).
23. 45 AM. JJR., Religious Societies, §§ 59-71 (1943).
24. Garmon v. Boozer, 210 Ga. 542, 81 S.E.2d 456 (1954).
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tees of its property. Thereafter the defendants repeatedly tres-
passed upon and exercised certain acts of control over the prop-
erty and used it for purposes other and different from those ar-
ranged by the church and have thus deprived and are now depriv-
ing the members of the church of their right to use it exclusively
for church purposes. The petition prayed for an injunction. The
superior court gave judgment for the plaintiffs on a general de-
murrer. The judgment was affirmed. The court said "While
courts are reluctant to interfere in questions affecting the internal
affairs of a religious organization, nevertheless where property
has been conveyed in trust for the use and benefit of a church, a
court of equity will assume jurisdiction for the purpose of pre-
venting a diversion of the trust . .. In the instant case the allega-
tions of the ... the petition show a wrongful, continuing inter-
ference with a right to the exclusive use and benefi of property.
This being so, it alleges a cause of action for equitable relief;
any unlawful interference with a property right is trespass, and
it is well settled in this jurisdiction that equity will enjoin a con-
tinuing trespass.

' 25

Public Officers. Where public officers have no jurisdiction over
the subject in which they are assuming the right to act, a tax payer
may apply to a court of equity for an order preventing their as-
suming jurisdiction. On the other hand if the public officers may
use a discretion as to their proposed action, the complaining par-
ties must apply for a hearing before the officers with a right to
appeal to a review board provided by the law of the state. These
principles were applied where the members of a county board
of education and the county school superintendent sought to con-
solidate the high school grades of two high schools. Under the
provision of the Code, Section 32-915, the board of education of
any county has authority to consolidate two or more schools, but
they have no authority to combine the upper grades of two or
more established schools. The proposed action of the board was
beyond their jurisdiction and the trial judge committed no error
in overruling the general demurrer to the petition or in granting
a temporary injunction. 2

1

Criminal Aldministration and Adequate Remedy at Law. An ac-
tion was brought against the city officials, including the chief
plumbing inspector, to enjoin the enforcement of a municipal
ordinance requiring plumbers to pass an examination and secure

25. Dowdell, Trustee v. Cherry, 209 Ga. 849, 76 S.E.2d 499, 500 (1953).
26. Irwin v. Crawford. 210 Ga. 222. 78 S.E.2d 609 (1953). These principles

conform to those followed by the general law, 28 AM. JUR., Inj. § 166
(1940), where it is pointed out that an injunction will not issue unless
the act would result in irreparable injury or some other equitable
ground is involved.
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a plumber's proficiency card before doing plumbing work in the
city. For violation of the ordinance, the offender might be pun-
ished by a fine not exceeding $100 or by imprisonment not ex-
ceeding 30 days or by both or any portion thereof. The plaintiff
had failed on the examination. He was informed by the marshal
that he would be arrested if he pursued his trade before passing
the examination and securing the proficiency card. The superior
court denied the interlocutory injunction. In affirming the judg-
ment the Supreme Court stated the rule that equity will take no
part in the administration of the criminal law neither to aid or
obstruct the criminal courts. The same rule applies in quasi-
criminal proceedings for violation of municipal ordinances.
"Where suit is filed in a court of equity, seeking to enjoin the en-
forcement of a municipal ordinance on the ground that it is un-
constitutiona, and where it appears that no arrest has been
made, no property levied upon, and there has been no other in-
terference with the person or property rights of the petitioner,
but that the petition is based upon a threat or mere apprehension
of injury to person or property rights, it is proper to refuse an
interlocutory injunction. ' 27 An injunction ". . . should never be
granted except where there is grave danger of impending injury
to person or property rights, and a mere threat or bare fear of
such injury is not sufficient ...And it is error for the court to
grant an interlocutory injunction in a case where the plaintiff has
an adequate remedy at law."' 28 In the instant case there is "an
adequate remedy at law to which the plaintiff may resort if and
when injured by an enforcement of the ordinance complained of

X .. While the trial court based its denial of the injunction upon a
holding that the ordinance was constitutional, it is unnecessary,
under the ruling here made, to pass upon that question." The con-
stitutional question was left open and the judgment so modified.
The court of equity will, also, refuse an injunction against the
Supervisor of the Bureau of Safety Responsibility of the Depart-
ment of Public Safety to restrain him from revoking a motorist's
driver's license for failure to post $1000 cash as collateral against
claim of others arising out of a collision involving the motorist's
automobile where it was not alleged that a request for a hearing
was made nor an appeal was taken to the superior court. Said
the Supreme Court "Equity by writ of injunction will restrain anv
act which is illegal or contrary to equity and good conscience and
for which no adequate remedy at law is provided . . .But where

27. Thomas v. Mayor of Savannah, 209 Ga. 866, 76 S.E.2d 796, 797 (1953).
28. Id. at 867, 76 S.E.2d at 797. The court pointed out that a judgment of

the trial court will not be reversed on the ground that the judge gave
the wrong reason for his decision.

f Vol. 6



all the relief sought can be obtained in the manner provided by
law, a suit in equity for injunction will not lie. '

1
29

Bill of Peace. A court of equity may entertain a suit to bring
all claims even at law into one proceeding providing the questions
of law and fact are substantially the same and time will be saved
in the adjudication of all. This may be done where the claims
are by many against one or one against many. These principles
were invoked where a husband had brought action for damage
to his automobile, medical expenses and loss of the wife's serv-
ices and the wife brought a separate action for personal injuries
growing out of the same automobile collision. These actions were
brought in the city court. The petitioner had brought an action
in the superior court for his damage arising out of the same
collision and he brought his bill in equity to enjoin the two
actions of the husband and wife in the city court, and to require
them to assert their claims in the superior court in which all
three causes of action could be settled in one proceeding. In
affirming the denial of an injunction in the superior court, the
Supreme Court stated the rules by which a court of equity would
entertain a proceeding in the nature of a bill of peace and pointed
out that even when there were independent equitable grounds
for the proceeding, still in order for the claims to be properly
united, they " . . . must involve the same or similar facts, must
be governed by the same legal rule or rules, and present a
common defense with a single question or questions in common
controlling both cases." 0 In the instant case the separate actions
of husband and wife did not present such similar questions of
law and fact as to be brought into a single proceeding.

Mandatory and Negative Relief. Equity hesitates generally
to issue a mandatory injunction. In Georgia the Code for-
bids such injunctions. 1 In any case the court will exercise due
caution in granting even a negative injunction and will not grant
it except where there is grave danger of impending injury for
the redress of which the aggrieved party has no adequate and
complete remedy at law. Where it was alleged that some mem-
bers of the grand jury were related to members of a county
school board whom they had elected and also that certain jury-
men were interested in a pending suit against the county board
of education, the court held that an injunction to prevent the
persons elected from acting was properly denied. The members
of the grand jury when acting as electors are not subject to the
prescribed qualification applicable when making investigations
and presentments. Nothing further appearing, the demurrer was

29. Lively v. Grinstead, 210 Ga. 361, 364, 80 S.E.2d 316, 318 (1954).
30. Worley v. Gaston, 210 Ga. 350, 352, 80 S.E.2d 304, 306 (1954).
31. GA. CODE § 55-110 (1933).
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properly sustained. 2 Turning to mandatory relief, where suit
was brought to prevent construction of a private driveway, it
was held that the driveway having been completed before the
litigation was filed, the refusal to grant an interlocutory injunc-
tion was proper. 33 Even where interlocutory injunction is refused
and no supersedeas prayed for or granted and the defendant has
done all that was sought to be enjoined a writ of error will be
dismissed without prejudice.3 4 And even though petitioner might
have been entitled to an injunction to prevent the erection of a
building in violation of a subdivision restriction but stood by
until the building is almost completed he would not be granted
an injunction on the principle that equity will aid the vigilant not
the negligent.' However, the Georgia courts have gone a long
way in circumventing the inhibition of the Code provision. Space
does not permit a summary of the various exceptions, but one
illustration is found in the cases within this survey. Defendant
carrier refused to transport the goods of the plaintiff on the
ground that its employees refused to cross a picket line. The
trial court dissolved the restraining order. On appeal, the court
having found that the situation did not give the defendant the
right to refuse the services, reversed the judgment and held that
a clear case of discrimination was shown by the facts demanding
a temporary injunction. As to the contention that the petitioner
was seeking a mandatory injunction, the court said, "'While
under the Code . . . an injunction will not be issued to compel a
person to perform an act, yet the court may grant an order the
essential feature of which is to restrain, although in yielding
obedience to the restraint the defendant may incidentally be

32. Hobbs v. Peavy, 210 Ga. 671, 82 S.E.2d 224 (1954).
33. Wright, Executor v. Mayor of Americus, 210 Ga. 358, 80 S.E.2d 167

(1954).
34. Bigham v. Yundt, 158 Ga. 600, 123 S.E. 870 (1924). It is error to grant

an injunction against acts that are completed even though the defendant
in performing one or more of such acts may have violated a previous
restraining order. Reid v. McRae, 190 Ga. 323, 9 S.E.2d 176 (1940).
This case involved acts that could not be undone. The decision must be
distinguished from cases where one completes a structure against a
restraining order, in which event it may be ordered removed. In cases
where the structure cannot be changed or removed, contempt is the
remedy as suggested in Reid v. McRae, supra. It is clear that where no
supersedeas is granted, that no injunction will issue, after acts sought
to be enjoined are completed. Blackwell v. Farrar, 209 Ga. 420, 73
S.E.2d 203 (1952).

35. Burton v. East Point Motors, Inc., 209 Ga. 872, 76 S.E.2d 700 (1953).
But an injunction will be granted against the use of a building erected
contrary to a zoning ordinance. So held in a case in which the defendant
erected an apartment house in a district restricted to dwelling houses
and also held that the complainants need not show that they will suffer
special damages. White v. Griggs, 210 Ga. 364, 80 S.E.2d 163 (1954).
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compelled to perform some act . . .'. To enjoin these carriers
from discriminating between the petitioner and other shippers,
from using the public highways, roads and streets until the
normal and customarily furnished services by them to this peti-
tioner are restored, is not mandatory even though the normal
resumption of service to the petitioner will require them to
deliver and pickup the petitioner's freight.""6 Several legislative
remedies have been provided to accord the complainant manda-
tory relief. Among these is the Code provision37 which authorizes
the designated authorities to abate a nuisance in a city or town.
It will be noticed that this remedy is applicable in cases where
a mandatory injunction would not be granted because the abate-
ment of the nuisance would involve the removal of a substantial
structure. However, the court of equity will not exercise juris-
diction even though it would be proper to grant mandatory relief
as incidental to a negative injunction in situations where a nui-
sance may be abated under the Code provision. The rule was
applied where the plaintiff sought equitable relief to require a
city to abate a nuisance resulting from maintaining a barricade
in a public street which deprived the plaintiff of free access to
its property. The court held that the Code "provides an ade-
quate remedy for the abatement of a nuisance, public or private,
which has been created and which exists within the limits of a
town or city, and that remedy must be resorted to for its abate-
ment, unless there are special facts which make the remedy
inadequate.

' 38

Prescription-dverse User. The plaintiffs sought an injunc-
tion to prevent the defendants from trespassing upon a lot owned
by them and the defendants filed cross-actions claiming that they
had a prescriptive easement as a private way on the lot of the
plaintiffs. In order to establish a seven years adverse user, the
defendant attempted to tack the previous user of the tenant of
their grantor to their own adverse user. They contended that
the adverse user of the tenant of their grantor inured to the
benefit of their grantor and could thus be tacked to their own
period. In affirming the trial court's judgment for the plaintiffs,
the Supreme Court stated the rules applicable to the prescrip-
tive right claimed. A tenant cannot acquire an easement by
prescription independent of his lessor. The adverse user of
the tenant can inure only to the benefit of the lessor and will
do so only when the lessor claims the adverse right through his

36. Beck & Gregg Hardware Co. v. Cook, 210 Ga. 608, 614, 82 S.E.2d 4, 8
(1954).

37. GA. CODE § 72-401 (1933).
38. City of East Point v. Henry Chanin Corp., 210 Ga. 628, 633, 81 S.E.2d

812, 816 (1954).
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tenant. There is no privity of title between the defendants and
their grantor's tenant. Defendants' prescriptive title depends
upon the question of whether their grantor was adversely using
the property under a claim of right. The leases to the grantor's
tenant, did not assert any claim to the easement in question.
And even had the grantor asserted such adverse claim through
its tenant, the deed to defendants did not transfer this interest,
for inchoate prescriptive rights to an easement do not pass by
a deed unless specifically mentioned. The term "appurtenances"
in a deed only carried easements already in existence. Even if
the lessor is indifferent, the adverse user of his tenant will not
inure to his benefit. In the instant case, the evidence shows that
the defendants' grantor was not only indifferent to the adverse
user of its tenant, but that it actually made no claim to the right
of way in question. Consequently, the defendants could not tack
to their own the prior adverse user of their grantor's tenant:'
The limitation of action relating to the acquistion of a right of
way by seven years of adverse user must be distinguished from
the limitation suggested where one in possession seeks relief
in equity to establish his title. "It is well settled that neither
laches nor the statute of limitations will run against one in
peaceable possession of property under a claim of ownership
for delay in resorting to a court of equity to establish his
rights."40

Tax Redemption. Suit was brought to enjoin defendants from
foreclosing and barring the owner's right of redemption of realty
sold at a tax sale and for a decree directing the cancellation
of the tax deed. Under the law the owner has the right of
redemption at any time within twelve months from the date of
the sale and at any time thereafter until the right to redeem is
foreclosed and barred in the ma.nner provided by law. Here the
plaintiff was properly notified that his right to redeem would
be foreclosed and barred at a specified time if not exercised
before that date. The plaintiff tendered an amount, sufficient to
redeem, in cash, which tender was refused. The lower court
entered judgment for the plaintiff. The judgment was affirmed.
The court said "Tender, when made or waived, satisfies the
requirement of payment . . . and redemption of tax-sold prop-
erty . . . results by operation of law from payment of the
redemption price."'"

39. Olsen v. Noble, 209 Ga. 899, 76 S.E.2d 775 (1953).
40. Richards v. Richards, 209 Ga. 839, 843, 76 S.E.2d 492, 497 (1953).
41. B-X Corp. v. Jeter, 210 Ga. 250, 255, 78 S.E.2d 790, 794 (1953). The

court bases its decision on the nature of a tax deed which is similar to
an equity of redemption under an execution sale in which a legal tender
is sufficient to revest the property without a deed of conveyance. In the
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Specific Performance-Certainty. For equity to decree specific
performance of a contract to purchase realty the agreement must
be complete and certain. There may be a contingency which has
been resolved at the time of instituting the proceedings, but in
case the contingency is within the power of the purchaser, no
action can be sustained before he has removed the contingency
and made the contract complete and certain. These principles
were applied where the contract provided that it was contingent
upon the purchasers procuring a first mortgage loan. The Su-
preme 'Court in affirming the judgment of the trial court in
sustaining a demurrer, held that although certain designated
companies were willing to make such a loan that the contingency
of procuring it was within the power of the purchasers and that
no specific performance could be decreed. After quoting from
the Restatement of Contracts with approval the court said "If,
in a contract for the sale of real estate, the initial payment of
the purchase money is contingent upon an event which may or
may not happen, at the pleasure of the buyer, the contract lacks
mutuality. This deficiency as to mutuality is not remedied by a
subsequent offer by the seller to perform an act which he was
not bound in the contract to perform." 42 But in an action for
specific performance of an option contract which fixed two
boundaries of a designated tract of land and provided that the
other two boundaries should depend upon the location of a four
lane highway and the extension of a named road, the court would
decree specific performance after the two contingent boundaries
had been fixed by the time of the exercise of the option.4 3

Joint Tortfeasors-Contribution. In situations in which joint
tortfeasors under the law of Georgia are bound to contribute
a pro rata share of a judgment paid by one of the joint defend-
ants, the question was raised as to the amount chargeable against
the members of a partnership. The original action charged the

instant case although the court holds that tender of the amount due
under a tax deed is tantamount to payment, yet the facts show that the
plaintiff kept his tender good by paying the amount covering the claim
into court. Tender satisfies only the statutory requirement of perform-
ance. It does not satisfy a claim. Lanier v. Mandeville Mills, 183 Ga.
716, 189 S.E. 532 (1937) ; cases cited GA. CODE ANN. § 20-1105, Annos.,
Catchword "Refusal"; 52 AM. JUR., Tender §§ 35-47 (1944).

42. F & C Investment Company v. Jones, 210 Ga. 635, 636, 81 S.E.2d 828,
829 (1954). The court here is referring to mutuality of obligation
which goes to the existence of a contract even at law. There are two
additional mutualities. Mutuality of performance which relates to the
power of the court to enforce the performance of the contract on the
part of the plaintiff and mutuality of remedy which determines whether
or not either party may resort to a court of equity for relief against
the other.

43. Bowles v. The Babcock & Wilcox Company, 209 Ga. 858, 76 S.E.2d 703
(1953).
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partnership with derivative liability by reason of the negligence
of their servant. The Supreme Court held on this question that
"Though a partnership as a strict legal proposition may not be
a legal entity, for many purposes . . . it is treated as a legal
entity. The obligation of one joint tortfeasor to contribute his
share to the satisfaction of a judgment against him and others
jointly liable is based upon the equitable principle that burdens
equally imposed should be equally shared. The parties are in
equity, and one of its maxims is that equality is equity . . . It
would be unjust and inequitable to prorate the amount required
to satisfy the judgment according to the number of members of
the partnership.

' ' 4
1

Gift of Realty. Equity will specifically enforce even oral gifts
of real property where the consideration meets the requirements
of equity and there has been partial performance on the part
of the donee. As an exception to a gratuitous promise, "If,
however, possession of lands has been given under such agree-
ment (voluntary), upon a meritorious consideration, and valu-
able improvements made upon the faith thereof, equity will
decree the performance of the agreement. ' 4 5 Meritorious con-
sideration in Georgia is not limited to relationship of blood or
affinity as deemed good consideration at the common law. Where
a church was donee of an acre of land as a burial ground and
had placed thereon two graves and marked out the corners, it
was held a good gift of the plot. The Supreme Court, in affirm-
ing the judgment of the trial court, said, "An oral gift of land
becomes complete and irrevocable when the donee takes pos-
session of the donated premises and, on faith of the gift, makes
valuable improvements ...The sufficiency of the improvements
which the donee must have made to complete a parol gift of
land is a question for the jury to determine. ' 46 Where the wife's
father had promised to give a farm to the husband and wife,
specific performance will not be denied the wife on the ground
of misconduct of the husband where his name has been stricken
as party plaintiff, and the suit continued in the name of the
wife.47 But in the case of an oral gift of land, the court is very
exacting with respect to the proof necessary to establish the
existence of the agreement and the performance thereof. This
requirement is the same as that of any oral contract for the
conveyance of realty. In a suit for specific performance of an
alleged contract to make a will in consideration of services
44. Williams Bros. Lumber Company v. Anderson, 210 Ga. 198, 206, 78

S.E.2d 612, 618 (1953).
45. GA. CODE § 37-804. (1933).
46. Sharpton v. Givens, 209 Ga. 868, 76 S.E.2d 806. (1953).
47. Swaim v. Barton, 210 Ga. 24, 77 S.E.2d 507 (1953).
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rendered to the deceased and his wife, it was held in affirming
the judgment of the superior court that the evidence as to the
terms of the alleged contract and the substantial compliance,
by the petitioner with his obligations thereunder were insuffi-
cient to warrant a decree of specific performance. The court
said, " 'When a parol agreement whereby one is to receive title
to land, in consideration for services rendered another, is sought
to be enforced, the proof of such contract should be so clear,
strong and satisfactory as to leave no reasonable doubt as to
the agreement.' . .. 'A party seeking specific performance of
a contract must show substantial compliance with his part of
the agreement; otherwise he is not entitled to a decree.' "4

Lost or Destroyed WJ'ills. A decree of specific performance
depended upon the validity of a judgment of the superior court
which recited "that since the death of" the testator " . . . the
original will had been lost or destroyed and could not be found,
and 'due to the fact that the identity of the witnesses to said
will cannot be established with certainty and precision, said in-
strument cannot be probated in the court of ordinary as a will
under the rules of law applying in that court, but the same may
nevertheless, under the wider and more liberal rules prevailing
in this court of equity, be established as a will for the purpose
of having the same administered as a trust taking effect upon
the death of the said . . . ' " testator " ' . . . and administered
in accordance with the provisions of said will'; it was decreed
that all property belonging to . . . " the testator " . . . at the
time of his death was impressed with a trust in favor of the
persons and corporations named in the said will, subject to be
carried out 'in the same manner and to the same extent as if
said will had been probated in the court of ordinary in accord-
ance with the rules of law applicable in that court,' and decreed
that . . . " the sole surviving executor should administer the
estate accordingly.49 In reversing the decree of specific per-
formance predicated upon this recital, the Supreme Court, by
Almand, J., held that the exclusive jurisdiction as to lost or
destroyed wills lay within powers conferred upon the court of
ordinary and the fact that it could not establish the will in this
case did not confer jurisdiction to do so on the superior court
in equity nor could the court impose a trust upon the property
involved since the declaration of an express trust must be in
writing, signed by the party so declaring it, and a testamentary
trust must be in form required by a will. "Courts of ordinary in
this State have authority to exercise original, exclusive and gen-

48. Fambrough v. Fambrough, 210 Ga. 87, 78 S.E.2d 14 (1953).
49. Woo v. Markwalter, 210 Ga. 156,158, 78 S.E.2d 473, 474 (1953).
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eral jurisdiction over the probate of wills, the granting of letters
testamentary, and all other such matters as appertain to estates
of deceased persons . . . The superior court does not have
original jurisdiction to establish a copy of a lost will and
testament, whether such will has or has not been admitted to
probate in the court of ordinary, as an adjudication as to the
factum of a will can be had only in the court of ordinary ...
Where a will has been lost or destroyed subsequently to the
death of a testator, a copy of the same, where clearly proved to
be such by the subscribing witnesses and other evidence may be
admitted to probate and record in lieu of the original . . . but
the court of ordinary and not the'superior court has jurisdiction
over such proceeding ... The court of ordinary having exclusive
jurisdiction of the probate of wills, an unprobated will cannot
be proved and admitted in a contest under it in the superior
court."5 The decree of the superior court could not impress
the property with a trust, since the trust attempted to be estab-
lished is a testamentary trust and " . . . must be in writing,
and could only be effective as an express trust from the time
that the will is probated. Even if the original will was in
existence, or if a copy of the same be duly established in the
court of ordinary, a judgment of probate by the court of ordinary
was necessary before title to the estate would vest in the
trustee." 5 1 " . . . the fact that the parties are unable to probate
a copy of the will in the court of ordinary under the require-
ments . ..does not of itself give any jurisdiction to a court of
equity."

'5 2

The doctrine laid down in the instant case was later empha-
sized with respect to the jurisdiction in probate matters of the
court of ordinary. Where the plaintiff sought equitable relief
for the removal of an administratrix, an accounting and injunc-
tion to prevent the sale of a tract of land belonging to the estate,
the Supreme Court in reversing the trial court referred to the
conflict in the decisions as to when a court of equity will assume
jurisdiction under the Code provisions giving the court of equity
concurrent jurisdiction with the court of ordinary, and approved

50. Id. at 159, 78 S.E.2d at 475.
51. Id. at 160, 78 S.E.2d at 476.
52. Id. at 163, 78 S.E.2d at 477. The instant case shows that the fact that a

court of exclusive jurisdiction cannot act does not of itself confer
jurisdiction upon a court of equity. Almand, J. makes an interesting
observation that "Not as precedent, but as a legislative oddity, and to
show how the General Assembly of Georgia strayed from its legislative
duties and invaded the jurisdictional field, see Ga. Laws 1858 p. 167,
where by an act of the legislature an unsigned will of a named person
was validated, and in effect probated." Id. at 164, 78 S.E.2d at 478.
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the rule laid down in Hamrick v. Ham rick,53 to the effect that
since "' . . the 1954 Constitution, Article 6, Section 6, Para-
graph 1, vests in the ordinary jurisdiction of probate ...equity
will exercise jurisdiction in such matters only when the available
remedies at law are inadequate.' 54

Judicial Visitation. The plaintiff sought equitable relief to
abate a nuisance consisting of escaping gas which rendered his
dwelling unfit for occupation and reduced the value of his prop-
erty. He also prayed for damages. The superior court on evi-
dence and also his view of the premises, denied an interlocutory
injunction. In reversing the judgment, the Supreme Court said,
"The trial judge who heard the issues involved in the present
case, having stated in his judgment 'after consideration of the
evidence and after personally visiting the area in the vicinity
of the plant of defendant, it is ordered that interlocutory injunc-
tion be and is hereby denied'; and it thus appearing that the
judge's personal visitation of the area in the vicinity of the
defendant's plant was made an integral part of the judgment,
without the consent of the parties of their counsel, the judgment
is reversed, with direction that the case he heard upon the
evidence which may be introduced, unless visitation by the judge
as a part of the proceedings be had with the consent of both
parties."'55' The court noted the following distinction: "While it
is the law of this State that a trial judge may permit the jury
to view the premises, with or without the consent of the parties,
whenever in the discretion of the trial judge a view of the
premises would aid the jury to better understand the evidence
... still, the ruling in Atlantic & Birmingham Ry. Co. v. Mayor
etc. of Cordele50 requires that the present judgment . . . be
reversed . . .The request of counsel for defendant in error
to review and overrule the decision in Atlantic & Birmingham
Rv. Co. v. Mlayor etc. of Cordele supra, is denied." 5 7

ACTS OF THE GENERAL ASSEMBLY

Inactive Actions-Dismissal. The General Assembly provided
that any suit filed after December 22, 1953, in which no written
order is taken within five years shall automatically stand dis-
missed and the costs taxed against the plaintiff. The period as
to pending suits is reckoned from the same date. For the pur-
53. 206 Ga. 564, 58 S.E.2d 145 (1950).
54. Turner v. Turner, 210 Ga. 586, 588, 82 S.E.2d 137, 138 (1954).
55. Brown v. Transontinental Gas Pipe Line Corp., 210 Ga. 580, 82 S.E.2d

12 (1954).
56. 125 Ga. 373, 54 S.E. 155 (1906).
57. Brows v. Transcontinental Gas Pipe Line Corp., 210 Ga. 580, 585, 82

S.E.2d 12,15 (1954).
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pose of the statute, an order of continuance is deemed an order.",
This enactment, of course, must be related to other pro-

cedural provisions of the Code. The plaintiff would still be
accorded the privilege of recommencing his action within six
months, upon the same basis as to limitation with the original
case, but this privilege may be exercised only once.;" A prescrip-
tion does not run " . . . against a party who commences his
action in time, but is nonsuited, or dismisses for one time, and
recommences within six months. ' 60 Nor does the instant act
affect the right of the plaintiff to dismiss his action in any court
at any time if the defendant is not prejudiced thereby. 1

58. Ga. Laws Nov.-Dec. Sess. 1953, p. 342.
59. GA. CODE § 3-808 (1933).
60. Id. § 85-413 (1933).
61. Id. § 3-510 (1933).


