
CONSTITUTIONAL LAW

By ROBERT B. McKAY*

During the survey year the Georgia appellate courts and the United
States Supreme Court resolved a number of constitutional questions of
interest to Georgia lawyers. Of particular interest were decisions of
the Georgia Supreme Court invalidating the Fair Trade Act, the 1946 Re-
development Law, and the Atlanta drunk-driving ordinance. In the United
States Supreme Court the previously unsettled questions relating to inter-
state extradition were disposed of in accordance with the contentions
which have long been urged by the State of Georgia; the long controversy
over the tax-exempt status of the Georgia Railroad and Banking Company
was at last concluded in favor of the railroad; and the method of choosing
jurors in Fulton County was invalidated as discriminatory. In February
1953 the Georgia General Assembly enacted two bills raising important
questions of constitutionality, the Subversive Activities Act and the State
Literature Commission Act.

It is the purpose of this article to discuss the foregoing decisions and
legislation, as well as other significant constitutional law developments
during the survey period.

UNITED STATES SUPREME COURT CASES

Interstate Extradition.-In November 1952 the State of Georgia won a
significant victory in the United States Supreme Court in a case in which
neither the state nor any citizen of the state was a party. The case was
Sweeney v. fVoodall,1 and the subject matter was interstate extradition.
The State of Georgia has long contended that when a fugitive from the
judicial process of one state is apprehended in another, the courts of the
asylum state, on the fugitive's petition for writ of habeas corpus, may
examine only the regularity of the request as to form and the identity
of the fugitive.' Georgia has argued also that the jurisdiction of federal
courts sitting in the asylum state is similarly limited, and that such federal
habeas corpus jurisdiction must be withheld until all remedies have been
exhausted in the state courts, including petition for writ of certiorari to

*Associate Professor of Law, New York University School of Law; formerly Asso-
ciate Professor of Law, Emory University; B.S., 1940, University of Kansas; LL.B.,
1947, Yale University; Member of the Bars of Kansas, District of Columbia and
United States Supreme Court.

1. 344 U.S. 86, 73 S.Ct. 139, 97 L.Ed. 86 (1953). Although Georgia was not a formal
party, the State Attorney General submitted a brief amicus curiae. For a complete
discussion of the problem, see Comment, Interstate Extradition, 1 J. PUBLIC L. 463,
472 (1952).

2. See Cook, Interstate Extradition and State Sovereignty, 1 McERCE L. Rzv. 147
(1950).
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the United States Supreme Court.' Beginning in 1949 some doubt was
cast on the validity of this rule in a series of cases popularly known as
the "chain-gang cases," each involving a fugitive from Georgia.' Over a
period of more than three years representatives of the Office of the
Attorney General of the State of Georgia have traveled about the coun-
try arguing these and related cases in state and federal courts, assuring
the courts by testimony and pictures that the fugitives would receive a
fair trial upon return to Georgia. At last the Supreme Court, in Sweeney
v. Woodall, supra, has accepted and definitively stated the position for
which Georgia has so long contended. In that case the prisoner who sought
habeas corpus was a fugitive from Alabama, held in custody in Ohio
pursuant to Alabama's request for extradition. The Supreme Court held
that the federal court sitting in the asylum state, Ohio, could not hear
the case on the merits, and that the fugitive must be returned to Alabama
for trial. This decision represents an important victory for the State of
Georgia and generally for the application of sound principles to the prob-
lems of extradition.'

Discrimination in Juror Selection in Fulton County.-In other appear-
ances before the United States Supreme Court during the October 1952

term, the State of Georgia was less successful. In Avery v. Georgia,' the
rejection of the state's contentions seems fully justified. Indeed, the state
was in the uncomfortable position of supporting a system of selecting
jurors in Fulton County that was not based directly on any state law,7 that
was described by the Georgia Supreme Court as involving "prima facie
evidence of discrimination,"' and that Mr. Justice Frankfurter stated
could serve no demonstrable purpose other than a discriminatory one.' The
jurors in Fulton County were at that time selected by the jury commission-
ers from county tax returns. The names of white jurors were printed on

3. Ex parte Hawk, 321 U.S. 114, 64 S.Ct. 448, 88 L.Ed. 572 (1944).
4. Ross v. Middlebrooks, 188 F.2d 308 (9th Cir. 1951), cert. denied. 342 U.S. 862. 72

S.Ct. 90, 96 L.Ed. 649 (1951); Davis v. O'Connell, 185 F.2d 513 (8th Cir. 1950),
cert. denied, 341 U.S. 941, 71 S.Ct. 995, 95 L.Ed. 1368 (1951) ; Johnson v. Matthews,
182 F.2d 677 (D.C. Cir. 1949), cert. denied, 340 U.S. 828, 71 S.Ct. 64, 95 L.Ed. 608
(1950) ; United States ex rel. Jackson v. Ruthazer, 181 F.2d 588 (2d Cir. 1949) ;
Johnson v. Dye, 175 F.2d 250 (3d Cir. 1949), rev'd, 338 U.S. 864, 70 S.Ct. 146, 94
L.Ed. 530 (1949).

5. Another aspect of the extradition problem was at issue in McFarlin v. Shirley, 209
Ga. 794, 76 S.E.2d 1 (1953). In that case the Georgia Supreme Court reversed the
remand to custody of a South Carolina fugitive because the extradition warrant
from the Governor of South Carolina was not accompanied by a copy of the indict-
ment.

6. 345 U.S. 559, 73 S.Ct. 891, 97 L.Ed 798 (1953). In the last issue of this SURVEY,

the Georgia Supreme Court ruling was noted, and a hope for reversal expressed.
Abram and McKay, Constitutional Law, 4 MERCER L. REV. 25, 31 (1952).

7. The Georgia statute simply provides that the jury commissioners "shall select from

the books of the tax receiver upright and intelligent men to serve as jurors, and
shall write the names of the persons so selected on tickets. . . . " GA. CODE ANN.

§ 59-106 (1937). See also Crumb v. State, 205 Ga. 547, 54 S.E.2d 639 (1949), pro-

hibiting racial discrimination in selection of jurors in Georgia.
8. Avery v. State, 209 Ga. 116, 124, 70 S.E.2d 716, 722 (1952).
9. See n. 6 supra (Mr. Justice Frankfurter, concurring).
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white slips of paper, and the names of Negro jurors were printed on
yellow slips. All the slips were placed in a box from which a superior
court judge made the selections.

In the Jvery case petitioner, a Negro, was convicted of rape and
sentenced to death in Fulton County by an all-white jury, chosen from
a group of sixty white jurors selected by the above-described process.
At the trial petitioner had challenged the method of selecting the jurors;
but the Georgia Supreme Court overruled his challenge to the array for
failure to prove discrimination in that particular case. On certiorari, the
United States Supreme Court, in a unanimous decision, reversed, agreeing
with the Georgia Supreme Court that the practice constituted "prima
facie evidence of discrimination," and held that the burden lay on the
state to overcome that prima facie showing of discrimination.

In conforming Fulton County practice to the mandate of that decision,
it has since been announced that the distinctively colored juror slips will
be abandoned."0 All fair-minded persons will welcome the discontinuance
of this outmoded device of potential discrimination.

Tax Exempt Status of Railroad.-The survey year also saw the final
disposition by the United States Supreme Court of the protracted liti-
gation between the State of Georgia and the Georgia Railroad and Bank-
ing Company,N arising out of the state's attempt in 1945 to withdraw the
railroad's exemption from taxation contained in its charter of I8332 In
January 1952 the United States Supreme Court upheld the jurisdiction of
the Federal district court to hear the railroad's suit to restrain state taxa-
tion in violation of the charter,"" and accordingly remanded to the district
court. That court, in an unreported decision, 4 held that Georgia's attempt
to tax the railroad was an impairment of the obligation of contract for-
bidden by the Constitution of the United States. 5 The matter was finally
resolved when the state's appeal to the United States Supreme Court was
unsuccessful. 

1

LEGISLATION

The General Assembly of the State of Georgia, in its generally con-
structive January-February T953 Session, reflected popular pressures in en-
acting the State Literature Commission Act and the Subversive Activities
Act. Nh ile the motives prompting enactment were doubtless commendable
in both instances, it seems probable that neither bill will achieve any pur-

10. ATLANTA CONSTITUTION. Aug-. 3, 1953, p. 3. col. 1.
I. Redwine v. Georgia R.R. & Banking Co., 344 U.S. 925, 73 S.Ct. 497, 97 L.Ed. 328

(1.953).
12. C S. COXST. Art I, § 3, f1 3, GA. CODE § 2-303 (1948 Rev.).
13. Gc;'!2a P.R. & Banking Co. v. Redwine, 342 U.S. 299, 72 S.Ct. 321, 96 L.Ed. 335

(195.,2).
1 1. Civ. Action No. 185, N.D. Ga. Sept. 23, 1952.
15. U. S. CONST. Art. I, § 10, cl. 1.
16. See n. 11 supra.
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pose that could not have been more logically attained through existing
legislation; indeed, both bills may do positive harm; and, finally, there
are substantial constitutional problems in both enactments. There follows
a brief discussion of the bills and the difficulties their enforcement may
encounter.

State Literature Co a mission ,.t. 17 - On IFebruary i9, 1953, Governor
Talmadge signed into law an Act establishing a three-member State
Literature Commission, to be appointed by the governor, to investigate
"all sales of literature which they have reason to suspect is detrimental
to the morals of the citizens of this State."' s The commission is empowered
"to prohibit the distribution of any literature they find to be obscene ...
and to recommend the prosecution under the criminal laws of the state of
any person or organization distributing literature thus found to be ob-
scene.

2
o

In the first place, the bill appears to be completely unnecessary since
Georgia already has in its code a comprehensive statute requiring the
prosecution of any person who sells, exhibits, gives away, or even has
in his possession any "indecent or obscene book, pamphlet, magazine,
.newspaper or other printed paper ...'" Indeed, this is the very statute
which is to be used as the basis for prosecuting those who are cited by
the commission."2 If this were all, the only complaint might be that the
statute is a work of supererogation. Unfortunately, however, the new
bill suffers from a constitutional infirmity which probably does not attach
to the existing legislation against obscene publications. The 1953 Act ap-
pears to involve a "prior restraint" in violation of the First and Four-
teenth Amendments- since its effect is to impose a previous censorship
upon the publication and distribution of written or printed matter.

It has long been clear that freedom of the press is not absolute. Thus,
punishment for obscenity may be imposed after the fact; but the previous
restraints which may be imposed are very limited indeed.2' There may even
be some problems involved in enforcement of the previously-existing anti-
obscenity legislation.2 5 Surely it is unwise to compound those problems

17. GA. CODE ANN. § 26-6301a et seq. (Supp. 1953).
18. Id. at § 26-63042.
19. Id. at § 26-6305a.
20. Id. at § 26-6306a.
21. GA. CODE ANN. § 26-6301 (Supp. 1951).
22. See n. 20 supra.
23. The First Amendment is made applicable to state action under the due process

clause of the Fourteenth Amendment. Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495,
72 S.Ct. 777, 96 L.Ed. 1098 (1952); Lovell v. Griffin, 303 U.S. 444, 71 S.Ct. 327,
95 L.Ed. 270 (1938) ; Near v. Minnesota, 283 U.S. 697, 71 S.Ct. 330, 95 L.Ed. 273
(1931); Gitlow v. New York, 268 U.S. 652, 65 S.Ct. 321, 89 L.Ed. 438 (1925).

24. Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 503-505, 72 S.Ct. 777, 96 L.Ed. 1098
(1952) ; cf. Kovacs v. Cooper, 336 U.S. 77, 69 S.Ct. 448, 93 L.Ed. 513 (1942).

25. A thoughtful analysis of the whole problem of resrtaints on obscenity is contained
in Bantam Books, Inc. v. Melko, 96 A.2d 47 (S.Ct. N.J., Chanc. Div. 1953). See
also Alpert, Judicial Censorship of Obscene Literature, 52 HARv. L. REv. 40 (1938).
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without any indication that the state has gained any compensating ad-
vantage.

Subversive Activities Act. 2 - Not content with the substantial legis-
lative safeguards against subversive activities provided by federal law27

and by the state law, 28 the General Assembly, in February 1953, enacted
further legislation to control subversion. In taking this step Georgia joined
a minority of states which had already adopted similar legislation to curb
subversive influences within those various states.2

The Georgia Subversive Activities Act is premised on the legislative
determination that "the Communist movement plainly presents a clear
and present danger to the United States Government and to the State of
Georgia . . ."" "Subversive organizations" are defined as those which
seek to overthrow or advocate the overthrow of the United States or
Georgia by any unlawful means." "Subversive persons" are similarly de-
fined plus those who are members of "subversive organizations.""2 The
Act makes it a felony, not only to act in furtherance of the proscribed un-
lawful purposes, but even to accept or continue membership in such a sub-
versive organization after March 1, I953. ' , Although the Act nowhere
explicitly outlaws the Communist party in Georgia, it is clear from the
legislative findings that from and after March I, 1953, membership in
the Communist party is punishable by fine up to $5,ooo, or imprisonment
for one to five years, or both.31 Except for thus outlawing the Communist
party "and other subversive organizations," the Act is almost entirely
duplicative of federal legislation"' and to that extent apparently unneces-
sary and perhaps even invalid because in conflict with existing federal law.36

Indeed, the very risk of duplicating or conflicting with the enforcement

26. GA. CODE ANN. § 26-9012 et seq. (1953 Rev.).
27. U. S. CONST. Art. II. § 3 deinps ftrqnn: and punishment. therefor is preseribed

by statute, 62 Stat. 807 (1948), 18 U.S.C. § 2381 (Supp. 1953). See also the Smith
Act, 62 Stat. 808 (1948), 18 U.S.C. § 2385 (Supp. 1953); the Internal Security
Act, 64 Stat. 987 (1950), 50 U.S.C. § 781 et seq. (Supp. 1953).

28. See, e.g., GA. CONST. Art 1, § 2, 1 2. GA. CODE ANN. 2-202 (1948 Rev.) (much as in
the U. S. Constitution) ; GA. CODE ANN. §§ 26-701, 26-801. 804 (1937) (prescribing
punishment for treason) ; GA. CODE ANN. §§ 26-901, 904 (1937) (defining and pre-
scribing punishment for insurrection) ;CA. CODE ANN. §§ 86-110, 112 (Sunp. 1951)
(conferring substantial authority upon the governor to suppress disturbance in
cases of "grave emergency"); GA. CODE ANN. §§ 89-311 through 89-316 (Supp.
1951) (requiring loyalty oaths of state employees, including disavowal of mem-
bership in the Communist party).

29. E.g., Indiana, Massachusetts, Michigan, Mississippi. and Pennsylvania. Gellhorn,
The States and Subversion, App. A and B (1952) ; Note, 66 HARV. L. REV. 327, 330
(1952). A large number of municipalities have passed local antisubversive ordi-
nances as well. Emerson and Haber, Political and Civil Rights in the United States,
p. 599 (1952).

30. GA. CODE ANN. § 26-9A (Editorial note) (1953 Rev.).
31. GA. CODE ANN. § 26-902a (Supp. 1953).
32. Ibid.
33. Id. at § 26-904a.
34. Ibid.
35. See n. 27 supra, especially 62 Stat. 808 (1948), 18 U.S.C. § 2385 (Supp. 1953).
36. Note, 66 HARvARD L. REv. 327 (1952).
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procedures of the specially trained agents of the F.B.I. would seem danger-
ous rather than helpful. Moreover, the only important feature of the
Georgia Act which does not duplicate or conflict with federal legislation,
the outlawing of the Communist party, appears to be of doubtful con-
stitutionality. It must be remembered that the United States Supreme
Court, in upholding the conviction of the Communist leaders in Dennis
v. United States,37 did not in any way indicate that membership in the
Communist party was outlawed.:"' In fact, the i95o Internal Security Act
specifically provides that neither the holding of office nor membership
in any Communist organization shall consttute per se a violation of that
or any other criminal statute." /

In summary, it appears that the Georgia Act is composed in part of
provisions which are unnecessary because duplicative of adequate state
and federal legislation, while the remainder is likely to be declared uncon-
stitutional if ever invoked against a person solely because of Communist
beliefs or for membership in the Communist party.

FAIR TRADE ACT INVALIDATED.

In 1937 Georgia enacted a Fair Trade Act"0 permitting price main-
tenance contracts and providing that third parties with notice of such con-
tracts should be bound thereby whether parties thereto or not. In the same
year Congress passed the Miller-Tydings Act" which excepted price main-
tenance contracts on commodities in interstate commerce from the pro-
visions of the Sherman Antitrust Act. 2 However, in 1951 the United
States Supreme Court, in Schwegmann Brothers v. Calvert Distillers
Corp.,43 held that the Miller-Tydings Act did not validate nonsigner
clauses for purposes of interstate commerce. Thereupon Congress enacted
the McGuire Act" to overcome the effect of the Schwcgmann decision.
Despite the apparent congressional desire to ease the path of fair trade
acts in both interstate and intrastate commerce, the Georgia Supreme
Court, in Grayson-Robinson Stores, Inc. v. Oneida, Ltd.,a' found the
state act violative of the state constitution in several respects. In that

37. 341 U.S. 494. 71 S.Ct. 857.95 L.Ed. 1199 (1951).
38. Id. at 501-511. See also American Communications Ass'n. v. Douds, 339 U.S. 382,

70 S.Ct. 674, 94 L.Ed. 925 (1950).
39. 64 ST.A. 991 (1950), 50 U.S.C. § 783(f) (Supp. 1953). It should be noted, how-

ever, that the Subversive Activities Control Board has now determined that the
Communist party in the United States is a "Communist-action organization" within
the meaning of § 3 of the Act (64 STAT. 989 (1950), 50 U.S.C. § 782 (Supp. 1953)
and accordingly reauired to register as such. Brownell v. Communist Party of the
United States, Docket 51-101, April 20, 1953. 21 U.S.L. WEEK 2530 (April 28,
1953). This determination is now subject to judicial review which will probably
eventually be carried to the U. S. Supreme Court.

40. GA. CODr ANN. §§ 106-401 et seq. (Snpp. 1951).
41. 50 STAT. 693 (1987). 15 U.S.C. § 1 (1946).
42. 26 STAT. 209 (1890), as amended, 15 U.S.C. §§ 1 et seq. (1946).
4". 341 U.S. 334, 71 S.Ct. 745, 95 L.Ed. 1035 (1951).
44. 66 STAT. 632 (1952), 15 U.S.C. § 45 (Supp. 1953).
45. 209 Ga. 613, 75 S.E.2d 161 (1953).
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case the manufacturer sought an injunction under Georgia's Fair Trade
Act to prevent a nonsigning retailer from selling the manufacturer's
product at prices lower than those established in existing price main-
tenance contracts. The court held that the Act when passed was contrary
to the Sherman Act and was therefore void ab inito. Re-enactment, how-
ever, would not cure the defects of the Act, since the court held also that
the Act violated the due process clause of the Georgia Constitution.46 In
so holding the court relied on Harris v. Duncan."7 That case stands for
the principle that the power to fix prices cannot be legislatively granted
unless the business or industry is "affected with a public interest," and
any price fixing in an industry not so affected is a deprivation of rights
without due process. Although Harris v. Duncan appears to be in conflict
with a prior decision of the United States Supreme Court relating to price
fixing under the Federal Constitution,48 the Georgia decision in Grayson-
Robinson Stores, Inc. v. Oneida, Ltd. is supported by the principle that,
a state court may interpret its own state constitution as it pleases. 8 IA
this holding Georgia has joined two other states, Florida and Michigan,
in denying the use of nonsigner clauses because of their potentially stifling
effect on competition."

1946 REDEVELOPMENT LAW HELD UNCONSTITUTIONAL

Since 1938 it has been settled in Georgia that there is a right, under
appropriate legislative authority, to acquire property for slum clearance
to permit the building of low rental housing.5 However, in 1946 the
General Assembly proposed to go a step further. After providing auth-
ority for Housing Authorities to clear slum areas and to make streets,
sidewalks and other public improvements, the 1946 Redevelopment Law
authorized the sale of such cleared and improved land to private
agencies." In Housing AtIuthority of Atlanta v. Johnson" the Georgia
Supreme Court held that this provision was in conflict with the provisions
of the Georgia Constitution limiting the power of eminent domain to
taking for "public use."'" As Justice Wyatt expressed it, "If the property
of one individual can be taken from another for this purpose, where
does the power of eminent domain stop ?' 5 Indicating that other juris-

46. GA. CONST. Art. I, § 1, 1 3, GA. CODE ANN. § 2-103 (1948 Rev.).
47. 208 Ga. 561, 67 S.E.2d 692 (1951). See also Abram and McKay, Constitutional

Law, MERcER L. REV. 25, 28-30 (1952). The 1952 Session of the General Assembly
sought to reverse the decision in Harris v. Duncan (Ga. Laws 1952, p. 55). That
statute has not yet been tested in the appellate courts of Georgia.

48. Nebbia v. New York, 291 U.S. 502, 67 S.Ct. 495, 91 L.Ed. 604 (1934).
49. Harris v. Duncan, supra n. 47. See also Hunter v. Pittsburgh, 207 U.S. 161, 62 S.Ct.

1133, 86 L.Ed. 1635 (1907).
50. For a more complete discussion of the problem, see Note, 2 J. PUBLIC L. 226 (1953).
51. Williamson v. Housing Authority of Augusta, 186 Ga. 673, 199 S.E. 43 (1938), up-

holding the 1937 Housing Authorities Law, GA. CODE ANN. §§ 99-1102 et seq.
(Supp. 1951). Cf. Telford v. City of Gainesville, 208 Ga. 56, 65 S.E.2d 246 (1951).

52. GA. CODE ANN. §§ 1201a et seq. (Supp. 1951).
53. 209 Ga. 560, 74 S.E.2d 891 (1953).
54. GA. CONST. Art. 4, § 2, V 1, GA. CODE § 2-2501 (1948 Rev.).
55. See n. 53 supra.
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dictions had approved similar applications of the power of eminent
domain, Justice Wyatt pointed out that determination of what constitutes
a "public use" under the state constitution is one of the few questions
"that has been left exclusively to each State to decide for itself."56

GENERAL VERSUS SPECIAL LAWS

The widely-publicized controversy between the law enforcement auth-
orities of Atlanta in relation to the control of drunk driving was resolved
in favor of the state authorities in Jenkins v. Jones.7 That case* involved
a petition for writ of habeas corpus by a person held in the custody of the
Atlanta Chief of Police on a charge of violating a 1953 Atlanta ordinance
against drunk driving. The Georgia Supreme Court, in an opinion by
Justice Almand, affirmed the opinion of the superior court discharging
petitioner from custody. The decision was based on two grounds: First,
the municipal ordinance must yield to a state law of general application
which makes it a misdemeanor to drive on Georgia streets and highways
while under the influence of intoxicants." Second, the municipal ordinance
violated the uniformity clause of the state constitution" in that it amounted
to a special law in a field already covered by a general law.

Justice Candler, dissenting," argued that Code section 68-312," em-
powering municipalities to regulate the operation of motor vehicles by
ordinance, including the regulation of speed, cut-outs, headlights, and city
registration of state license numbers, was sufficient authority for the reg-
ulation of drunk driving. This argument was rejected by the majority on
the principle of ejusdem generis by which the delegation of authority to
the municipalities was limited to the regulations specifically provided. 2

In City of Atlanta v. Wilson" Atlanta again received an adverse rul-
ing on the general versus special legislation problem. In that case the
statute construed was a 1952 act of the General Assembly64 which auth-
orized "all municipalities and/or counties having a population of more
than 25o,ooo" to exercise the power of eminent domain in a particular
manner not available to less populous municipalities and counties. The
court invalidated the Act as a special law in conflict with a general law
dealing with condemnation procedures.15 Moreover, the court held that
the Act offended the equal protection clause of the Georgia Constitution6

in that the privilege conferred by the special law was not related in any
56. Id. at 563, 74 S.E.2d at 893.
57. 209 Ga. 758, 75 S.E.2d 815 (1953).
58. GA. CODE ANN. § 68-307 (Supp. 1951).
59. GA. CONST. Art. I, § 4, 1, GA. CODE ANN. § 2-401 (1948 Rev.).
60. Jenkins v. Jones, 209 Ga. 758, 764, 75 S.E.2d 815, 820 (1953).
61. GA. CODE ANN. § 68-312 (Supp. 1953).
62. Jenkins v. Jones, 209 Ga. 758, 761, 75 S.E.2d 815, 818 (1953).
63. 209 Ga. 527, 74 S.E.2d 455 (1953).
64. Ga. Laws 1952, p. 29.
65. GA. CODE, tit. 36 (1933).
66. GA. CONST. Art. I, § 1, T 2, GA. CODE § 2-102 (1948 Rev.).
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way to population, which was, however, the sole basis for the classification.

On the other hand, in Hutchins v. Candler,"7 the court found that there
was no general laws relating to the rights and powers of county com-
missioners, and that accordingly the Acts" authorizing county commis-
sioners to contract for the taking of a cadastral survey were valid. The
court pointed out that the Georgia Constitution of 1945 authorized the.
General Assembly to provide for the creation of county commissioners and
to define their duties,69 and specifically exempted this mandate from any
requirement of uniformity."

Finally, in this connection the always-troublesome problem of classifying
legislation as general or special, where its applicability is based on popula-
tion, came before the Georgia Supreme Court in Tift v. Bush." That
case was an action for a declaratory judgment to determine the constitu-
tionality of an Act of 194972 providing for the abolition of the fee system
as to certain county officials. The Act was to apply to all counties "having,
according to the official United States census of 1940, a population of not
less than forty thousand inhabitants, and not more than fifty thousand
inhabitants," and to all counties which may in the future fall within that
population range.73 Holding that the Act was special and not applicable to
any county other than the one in which it was advertised, the court stated
the following general rule applicable in such matters:

In order for an act which makes a classification by population to
be general, rather than special, it must not only be open to let in
counties subsequently falling within the class, but must be open to
let out a county which, either by increase or decrease according to
the last census, ceases to have the required population. 4

It appears that the court may be rioving in the direction of invalidating
all so-called general laws which are really of local application only. If
so, this would appear to be a salutary trend and one of which the General
Assembly should take note in future sessions. Surely it is preferable that
essentially local laws should be designated as special so that the localities
affected can be named, and the requirement of advertising be readily
ascertainable.

STATE TAX PROBLEMS

Rulings on the applicability of various state taxes were made in three
67. 209 Ga. 415, 73 S.E.2d 191 (1952).
68. Ga. Laws 1941, p. 382; Ga. Laws 1951, p. 85.
69. GA. CONsT. Art. VI, § 17, 1, GA. CODE; ANN. § 2-5201 (1948 Rev.).
70. GA. CONsT. Art. XI, § 1, 1 6, GA. CODE ANN. § 2-7806 (1948 Rev.). See also Bowen

v. Lewis, 201 Ga. 487, 40 S.E.2d 80 (1946); Bradford v. Hammond, 179 Ga. 40,
175 S.E. 18 (1934).

71. 209 Ga. 769, 75 S.E.2d 805 (1953).
72. Ga. Laws 1949, p. 1460.
73. Id. at 1460-1461.
74. 209 Ga. 769, 771, 75 S.E.2d 805, 807 (1953).
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important cases. One, involving the denial of the state's right to revoke a
tax exemption contained in an 1833 charter, has been discussed supra.5 In
addition to the federal court disposition of that problem of long standing,
the Georgia Supreme Court made two significant rulings.

In Redwine v. United States Tobacco Co.76 the company was held en-
titled to recover $57,898.89, including principal and interest paid by it
under protest as income tax. The company is a foreign corporation which
manufactures its products outside Georgia. It had no place of business in
Georgia, but did employ Georgia residents to solicit orders from whole-
salers in Georgia. The orders were accepted or rejected at the home office
in New York, and all orders filled moved in interstate commerce. The
sales representatives occasionally purchased and carried with them a small
supply of the company's products to be sold without profit to a retailer
who had exhausted his supply or to be exchanged with a retailer whose
supply had become stale. Weighing all these activities together the court
found that they did not constitute "doing business" within the meaning
of the applicable statute,"7 and that accordingly no decision was necessary
on the constitutional questions which might have been presented by a con-
trary ruling. The case was held to be controlled by previous decisions in
Suttles v. Owens-Illinois Glass Co.78 and Redwine v. Dan River Mills."

Cherokee Brick & Tile Co. v. Redwine"° involved a suit to recover
$i,8oi.5o with interest from the State Revenue Commissioner. The col-
lections had been made under the Retailers' and Consumers' Sales and
Use Tax Act of 195 I,"8 based upon delivery of two locomotives more than
ninety days after the effective date of the Act, but pursuant to a contract
entered into before its enactment. The court determined that the tax
was applicable under a proper construction of Code section 92-34oa (C)
(2) (e) of the Act,82 and that the imposition of a tax on a later occurring
transaction did not impair the obligation of contract, even though the
contract was entered into before the legislation became effective.

METHOD OF RAISING AND DISPOSING OF CONSTITUTIONAL QUESTIONS

Two problems which have always proved toublesome to Georgia law-
yers are the related ones of (I) insuring that constitutional issues are
adequately raised; and (2) seeking to predict whether constitutional con-
tentions will be heard in the Court of Appeals or in the Supreme Court.
The survey year demonstrated that the problems are no nearer a clear
resolution. To be sure, in both instances there are neat formulas designed
75. See text precedinz notes 11-16, supra.
76. 209 Ga. 769, 771, 75 S.E.2d 556 (1953).
77. GA. CODE ANN. §§ 92-3001 et seq. (Supp. 1951).
78. 206 Ga. 849, 59 S.E.2d 392 (1950).
79. 207 Ga. 381, 61 S.E.2d 771 (1950).
80. 209 Ga. 691, 75 S.E.2d 550 (1953).
81. GA .CODE ANN. §§ 92-3401a et seq. (Supp. 1951).
82. GA. CODE ANN. §§ 92-3403a(C) (2) (e) (Supp. 1951).
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to dispose of these difficult issues. Thus, in Flynn v. State,3 the Supreme
Court enunciated the test for raising a question as to the constitutionality
of a law as follows:

(I) the statute or the particular part or parts of a statute which
the party would challenge must be stated or pointed out with fair
precision; (2) the provisions of the Constitution which it is claimed
has been violated must be clearly designated; and (3) it must be
shown wherein the statute, or some designated part of it, violated
such constitutional provision."4

In that case defendants were indicted for carrying on a business in a
place which had been zoned for exclusively residential purposes by the
Cobb County Planning Commission, acting pursuant to authority con-
ferred by the General Assembly. Defendant's demurrer claimed that the
act was unconstitutional "in so far as same seeks to make a violation of
the rules of the Cobb County Planning Commission a misdemeanor . . .,,"'
and specified a number of paragraphs of the state constitution alleged
to be in conflict with the Act. The court, however, found that no "clear,
definite, and specific attack" had been made "upon the constitutionality
of the act as a whole, or upon the constitutionality of a specifically pointed
out part or parts of it,"8 and accordingly transferred the case to the
Court of Appeals."

Indeed, the two appellate courts themselves are not always agreed as
to when the constitutionality of a statute is drawn into question. For ex-
ample, in Wade v. Hopp.er,8 involving a construction of Georgia's Non-
resident Motorist Act,"0 the Court of Appeals transferred the case to
the Supreme Court in the belief that the constitutionality of the Act was
drawn into question. The Supreme Court transferred the case back to
the Court of Appeals where the judicial shuttle will end unless certiorari
is sought, or there is an equal division in the Court of Appeals."0

At least equally difficult for lawyers seeking adjudication of constitu-
tional questions in Georgia is the related problem of ascertaining whether
the Supreme Court or the Court of Appeals has jurisdiction to decide
particular constitutional issues. The rule, as the Georgia Supreme Court
has often stated, is as follows: "An application of unquestioned and un-
ambiguous constitutional provisions to a given state of facts is within

83. 209 Ga. 519, 74 S.E.2d 461 (1953).
84. Id. at 521-522, 74 S.E.2d at 464.
85. Id. at 520, 74 S.E.2d at 463.
86. Id. at 523, 74 S.E.2d at 464.
87. The Court of Appeals resolved the nonconstitutional questions against the de-

fendants. 88 Ga. App. 52, 76 S.E.2d 38 (1953).
88. 209 Ga. 802, 76 S.E.2d 403 (1953).
89. GA. CODE ANN. § 68-803 (Supp. 1951).
90. GA. CONST. Art. VI, § 2, I 4, GA. CODE ANN. § 2-3704 (1948 Rev.). For a further

discussion of this problem, see Saye and Hilkey, THE CONSTITUTIONAL LAW OF
GEORGIA, p. 320-326 (1952).
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the jurisdiction of the Court of Appeals." That statement of principle
suggests that cases must be transferred to the Court of Appeals when
there can be no doubt as to the manner in which a particular constitutional
provision is applied. One may wonder, however, whether constitutional
issues may be so easily disposed of in any case. During the survey year
the uxisatisfactory working of the "rule" was again demonstrated, as
discussed below.

McGill v. State? The McGill case involved the celebrated contempt
action against two editors of The Atlanta Constitution. The case raised
the difficult constitutional question of defining the respective limits to the
two sometimes conflicting rights of freedom of the press and the fair and
free administration of justice. Accordingly, the case was taken originally
to the Supreme Court where, in July 1952, it was transferred to the
Court of Appeals because the constitutional provisions at issue were
"unquestioned and unambiguous." In less than six months the case was re-
turned to the Supreme Court by virtue of an equal division in the Court
of Appeals on the constitutional questions presented.

Although the Supreme Court decided unanimously that punishment for
contempt was not appropriate in this case, it is not without significance that
the Court of Appeals divided evenly on the question. It seems hard to be-
lieve that the answer to the constitutional question was so clear that
a transfer of the case to the Court of Appeals was justifiable. It would
indeed be regrettable if this technical rule should become a refuge to
avoid decision of hard cases. 3

MISCELLANEOUS

In 1952, the General Assembly enacted legislation authorizing recovery
in certain cases for "funeral, medical, and other necessary expenses re-
sulting from the injury and death of the deceased person" by his personal
representative," and providing for the survival of causes of action in such
personal representative." In Biddle v. Moore6 these provisions were con-
strued to confer new substantive rights which could operate prospectively
only, since any other construction would impair the obligation of contract.
Accordingly, an action by a temporary administrator was dismissed for
failure to state a cause of action, the decedent having died before passage
of the Act.

91. McGill v. State, 209 Ga. 282, 71 S.E.2d 548 (1952); Gulf Paving Co. v. City of
Atlanta, 149 Ga. 114,99 S.E. 374 (1919).

92. 209 Ga. 282, 71 S.E.2d 548, 549 (1952).
93. For other cases involving transfer to the Court of Appeals for similar reasons, see

Hilliard v. State. 209 Ga. 497, 74 S.E.2d 65 (1953) ; Jones v. Chandler. 209 Ga. 498,
74 S.E.2d 4 (1953); cf. Boogs v. Broome, 209 Ga. 836, 76 S.E.2d 497 (1953).

94. GA. CODE ANN. § 105-1310 (Supp. 1952).
95. GA. CODE ANN. § 3-505 (Supp. 1952).
96. 87 Ga. App. 524, 74 S.E.2d 552 (1953).
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In Beazley v. DeKalb County"7 the Court of Appeals was called upon to
construe the word "terminal" in the Revenue Certificate Law -of 1937,9"
which permits a county to issue revenue-anticipation certificates to finance
all or portions of named undertakings, including "terminals." This pro-
vision was limited by the Georgia Constitution of 1945 to such "under-
taking as are specifically authorized" by the above Act.99 The court de-
termined that a proposed freight terminal in DeKalb County satisfied
both the statutory and constitutional provisions involved. The same pro-
visions of the state constitution were construed in City of Royston v. Lit-
trell Engineering Co. 0 In that case the city was held not liable to pay out
of its general funds for a breach of contract relating to a project to be
financed by revenue-anticipation certificates. Recovery, if any, could be had
only against "funds belonging to the city derived from the sale of such
certificates or received from the income-producing project . . .

The Georgia Constitution forbids imprisonment for debt.' ° That pro-
vision was held, in Messenger v. State,' sufficient to upset the conviction
of an employer for his wilful refusal to make wage payments due an em-
ployee. The voided conviction was based upon a provision of the Code'
authorizing criminal prosecution and fine against certain employers for
failure to pay their employees twice a month. Although the conviction
did not carry with it any prison sentence, the court indicated that even
the period of arrest and the involuntary attendance upon trial were in
violation of the constitutional prohibition.

97. 87 Ga. App. 910, 75 S.E.2d 657 (1953).
98. GA. CODE ANN. §§ 87-800 et seq. (Supp. 1951).
99. GA. CONST. Art. VII, § 7, 1 5, GA. CODE ANN. § 2-6005 (1948 Rev.).
100. 87 Ga. App. 903, 75 S.E.2d 678 (1953).
101. Id. at 909, 75 S.E.2d at 682.
102. GA. CONsT. Art. I, § 1, fT 21, GA. CODE ANN. § 2-121 (1948 Rev.).
103. 209 Ga. 340, 72 S.E.2d 460 (1952).
104. GA. CODE ANN. §§ 66-102 and 66-9901 (1937).
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