
BUSINESS ASSOCIATIONS

By F. HODGE O'NEAL*

During the period of this survey, Georgia courts decided a number of
interesting and rather important corporation cases. I shall discuss those
decisions first, then the recent statutes affecting corporations, and finally
the cases on partnerships. There were no developments during the survey
period in the law relating to limited partnerships, business trusts or other
forms of business organizations.

.In Gurley v. Boulevard Park,' the following facts were alleged in the
petition: The petitioner was indebted to the bank and to numerous ma-
terialmen, the debt to the bank being secured by security deeds covering
a real estate subdivision owned by petitioner. In order to stop foreclosure
by the bank, petitioner agreed to convey his interest in the subdivision to
a corporation that was to be formed to build houses on the subdivision,
make sales and in general conduct a salvage operation. The bank was to
be the sole shareholder in the corporation but the materialmen were to
have a representative on the board of directors. The agreement provided
that after the corporation paid the debts to the bank and materialmen, it
was to return to petitioner whatever property remained. The corporation
was formed and the property conveyed to it. Thereafter the corporation
tried to sell a portion of the subdivision for a grossly inadequate considera-
tion. At that point, petitioner brought suit seeking an injunction to prevent
the sale of corporate assets and for the appointment of a receiver to take
charge of the assets. The trial court sustained the defendant corporation's
general demurrer. On appeal, the Supreme Court of Georgia affirmed.
One ground for the decision was that defendant corporation was not a
party to the contract and was not bound by it, particularly in view of the
fact that the contract was executed before defendant was incorporated.
The court went on to say that petitioner having conveyed his interest in the
property to defendant without restriction or reservation as between him
and the defendant, had no right to control the disposition or management
of the property.' Perhaps the holding that the corporation was not bound
by the contract can be supported by technical agency rules and the concept
that a corporation is an entity separate and apart from its members. It
is frequently stated, for example, that a corporation is not liable upon
contracts made by its promoters before incorporation. On the other hand,
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American courts almost without exception recognize that a company after
its formation may expressly or impliedly adopt pre-incorporation con-
tracts and make them its own. As a matter of fact, where the promoters
themselves are the sole shareholders, very little evidence usually suffices
to establish adoption of promoters' contracts. In this case, the corpora-
tion's acceptance of petitioner's property might well have been treated
as an adoption of the contract. At any rate, there seems to be no justifica-
tion for permitting the bank and the materialman, the only parties be-
sides the petitioner interested in the corporation or its property, to
escape their contractual obligations by hiding behind the corporate facade.

In Community Gas Company v. Williams,' plaintiff sought to recover
for damages caused by the explosion of a gas tank while it was being un-
loaded from a truck by defendants' agents. The defendants demurred,
one ground of demurrer being that plaintiff had not specified in his
pleadings the name of the corporate agent who had sent the truck to
unload the tank or the name of the agent who unloaded it. The Court
of Appeals, Division No. 2, held that the petition was subject to special
demurrer in that it neither named the agents nor alleged that the names
were known to the defendant but were unknown to the plaintiff. The court
recognized the rule that facts peculiarly within the knowledge of the
opposite party need not be alleged with the same definiteness as those
peculiarly within the knowledge of the pleader, but based its decision on
the proposition that as a corporation acts only through its officers and
agents, it is ordinarly entitled to know the name of the agent alleged to
be acting in its behalf.

Condenser Service and Engineering Co. v. Brunswick Port luthority,"
raised the question of the liability of a parent corporation for the torts
of its subsidiary. In that case, petitioner alleged that Conseco (the sub-
sidiary) was wholly owned by defendant and had the same president and
vice-president; that defendant caused Conseco to lease four cranes from
petitioner; that while one of the cranes was being used to scrape a ship
it was negligently pushed into the water and lost; that Conseco in scrap-
ing the ship was not acting as a separate corporate entity but as the
"instrumentality" or "alter ego" of the defendant; that, although the
operator of the crane was in name the employee of Conseco, the work
was solely the business of defendant and one of defendant's employees
directed the work of the crane operator. The Court of Appeals, Division
No. i, held the count subject to general demurrer. The court expressed
the opinion that the corporate veil should not be pierced solely be-
cause the parent corporation controls and uses the subsidiary for its
own purposes. The court pointed out that the petition did not allege that
Conseco was insolvent, that its incorporation was a sham, or that it was
being used to defeat public convenience, justify wrong, protect fraud,

3. 87 Ga. App. 68, 73 S.E.2d 119 (1952).
4. 87 Ga. App. 469, 74 S.E.2d 398 (1953).
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defend crime, or for any other purpose which would justify the disre-
gard of Conseco's separate entity.

In my opinion, the court properly sustained the demurrer in this case.
Liability is not imposed on a parent corporation merely because it owns
all of the stock of a subsidiary or because the officers of the parent and
subsidiary are identical. Further, the fact that the parent controls the sub-
sidiary does not result in liability. A parent corporation almost invariably
controls its subsidiaries. The parent owns the subsidiaries' stock; the sub-
sidiaries are created for definite purposes; naturally the management of
the parent cause the subsidiaries to serve the ends for which they were
created. Some courts in other jurisdictions have stated that where a sub-
sidiary is operated as a mere instrumentality of the parent or as the
alter ego of the parent, the parent will be held liable for the subsidiary's
torts. The words "instrumentality" and "alter ego," however, are too
vague and uncertain in meaning to furnish useful tests for determining
when to impose liability on the parent; actually when a court says that
a subsidiary is an instrumentality or alter ego of the parent, it is just
stating in another way the fact that it is going to impose liability on the
parent, not telling why the liability is being imposed. As a broad general
proposition, the corporate entity of a subsidiary should be disregarded
only to prevent injustice. A more definite test or formula cannot be
laid down. It is helpful, however, to note that in most cases where liability
has been imposed on the parent, one of the two following situations ex-
isted: (i) the parent did not provide the subsidiary at the time of its
formation with adequate capital to conduct the operations contemplated,
or (2) the accounts or other affairs of the parent and subsidiary had
been intermingled.

Of course, one corporation may act as the agent of another corporation,
just as one individual may act for another. In that situation, liability
is imposed on the master corporation for torts of the servant corporation
committed within the scope of employment. Liability is based on prin-
ciples of master and servant, because the servant is doing the master's
work, and does not result from piercing the corporate veil of the sub-
sidiary corporation.

In Alexis v. Werbell,' the pleadings showed that the plaintiff and his
two partners, designers and manufacturers of an article called "Handi-
Panti," had entered into an oral agreement with defendant corporation,
apparently through its president. Under that agreement, defendant agreed
to take over the manufacturing of "Handi-Panti" and to pay the partner-
ship an amount equal to two and one-half per cent of the entire manu-
factured cost of those articles that it manufactured. Soon thereafter the
partnerhsip was dissolved; and defendant agreed in writing to pay each
partner separately his pro rata share of the royalty, the instrument

5. 209 Ga. 665. 75 S.E.2d 168 (1953).
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stating that the contract was to remain in force as long as the corporation
was in existence and was to bind its successors. Later defendant repudiated
the contract, and plaintiff brought suit seeking an accounting and an in-
junction to prevent future violations of the agreement. Defendant corpora-
tion filed general demurrers to the petition, its position being that (i)
the contract was not supported by consideration because "Handi-Panti"
was not patented and therefore anyone was privileged to manufacture it,
(2) the officers purporting to act for defendant in the transaction were
not authorized to do so, and the contract had not been approved by the
directors, and (3) the contract was void because it was indefinite in dura-
tion. The trial court overruled the demurrers. The defendant went to the
Supreme Court by direct bill of exceptions, and that court held: (i) al-
though "Handi-Panti" was not patentable, the designers had a property
right in that product which would suffice as consideration for the contract;
(2) whenever officers of a corporation, though without authority, enter
into a contract on behalf of the corporation and fruits of the contract are
received, retained and applied to corporate uses, the corporation will be
held liable on the contract; and (3) the contract was not void as of
indefinite duration because the life of a corporation is definitely fixed
under the corporation act.'

Chief Justice Duckworth dissented on the ground, among others, that
the corporation should not be bound by the contract because the president
did not have authority to execute the contract on its behalf and because the
president was to receive a share of the payments required by the contract.
The fact that the president was to receive a share of those proceeds was
not mentioned in the majority opinion.

The holding of the majority of the court that a corporation cannot re-
tain the fruits of a contract entered into without authority and still
repudiate the unauthorized contract is sound. As a matter of fact, a prin-
cipal by taking the fruits of an unauthorized contract with knowledge of
the terms of the contract and of other relevant facts, ratifies the un-
authorized act of its agent in entering into the contract. The problem is
a little more difficult in this case, because the defendant could have manu-
factured the unpantented "Handi-Panti" without having to claim through
the contract. Further, if the directors of the corporation were not aware
of the fact that the president was to receive a share of the proceeds of
contract, they did not have knowledge of a material fact necessary for
effective ratification.

King v. Citizens Bank of DeKalb' dealt with the liability of a corpora-
tion for the intentional torts of its servants. To understand the significance
of the case, a brief examination of the development of corporate tort

6. The court reserved the question of whether the contract would remain in force if
defendant should obtain a new charter after its present one expires. 75 S.E.2d
at 173.

7. 88 Ga. App. 40, 76 S.E.2d 86 (1953).
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liability is necessary. In their early history, corporations were not held
liable for any tort. The reasoning of the courts was that corporations
were not liable for acts not authorized by their charters, and that cor-
porate charters did not authorize torts or wrongful acts. The modern
view in this country is that corporations are responsible for the torts of
their servants to the same extent that individual masters are liable for
the torts of their servants. In other words, a master (corporate or in-
dividual) is liable for the torts (negligent, intentional or otherwise) of
his servants committed within the scope of their employment.' The Geor-
gia Code, however, provides that a principal is not liable for the wilful
trespass of his agent, unless the trespass was committed at the principal's
express command or was assented to by the principal.' Furthermore, the
Georgia Courts will not hold a corporation liable for oral defamation by
a servant "unless it can be proved that the corporation expressly directed
or authorized the agent to speak the words in question."10

Although the reasoning of the opinion in King v. Citizens Bank of
DeKalb is rather loose and the language foggy, apparently that decision
extends the peculiar immunity of corporations from liability for their
servants' wilful trespass or slander to a new kind of intentional tort,
malicious prosecution. In the King case, the petition contained allegations
to the following effect: Plaintiff sold an automobile to the individual de-
fendant, Marks, taking from Marks a retention-title contract for the
purchase money. Later the same day plaintiff borrowed on this contract
from the defendant bank. Some time thereafter, Marks having defaulted,
plaintiff paid the balance due on the contract. Marks then repaid plaintiff
and asked the bank what sum of money the plaintiff had paid the bank.
The bank in reply through Sims, its executive Aice-president, maliciously
wrote Marks a letter which led him to believe plaintiff had received a re-
bate and caused him to bring proceedings against plaintiff for larceny
after trust. At the trial the bank acting through Sims maliciously connived
with Marks to convict the plaintiff. The defendant bank demurred to the
petition on the ground that no cause of action was alleged as to it, and
the trial court sustained the demurrer. That decision was affirmed by the
Court of Appeals, Division No. 2. The Court stated at one point that
"the principal is liable in a proper case for malicious prosecution where
the same is conducted by the agent in furtherance of the business of the
principal and within the scope of the agent's authority."" This statement
statement might have been followed by a holding that under the facts

8. BALLANTINE, CORPORATIONS, §§ 109-110 (Rev. ed. 1946).
9. GA. CODE § 4-312 (1933).

10. Behre v. National Cash Register Co., 100 Ga. 213, 270 S.E. 896 (1896); Sims v.
Miller's, Inc., 50 Ga. App. 640, 179 S.E. 423 (1935); Ivins v. Louisville & N.R. Co.,
37 Ga. App. 684, 141 S.E. 423 (1928) ; Heabley v. Maxwell Motor Sales Corpora-
tions, 25 Ga. App. 26, 102 S.E. 374 (1920). Undoubtedly an individual master will
be held liable for defamatory statements (either written or spoken) of his servant
acting within the scope of his employment. GA. CODE §§ 105-108 (1933).

11. 76 S.E.2d at 91.
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alleged Sims, as a matter of law was acting outside the scope of
his employment. The Court, however, seemed to base its holding that the
corporation was immune on the ground that a corporation cannot be held
liable for malicious prosecution instigated by one of its servants (even
though he acted within the scope of his employment) unless the corpora-
tion expressly authorized the tortious act."

Several statutes affecting corporations were enacted by the General
Assembly during the 1953 session. Perhaps the most significant is the new
Securities Act." That act lays down a comprehensive system of securities
and provides for the licensing of dealers in securities. It completely super-
sedes the provisions of the old act. The new act is lengthy and detailed,
and cannot be profitably summarized here. Suffice it to say that dealers in
securities and other persons contemplating the sale of securities should
study its provisions carefully.

Act 33I" made a number of changes in that part of the General Tax
Act relating to the license or occupation tax imposed on domestic cor-
porations. First, the "due date" of the tax was advanced ninety days.
Under the old law, the tax had to be paid "within ninety days next succeed-
ing the due date of the same," and the due date was "declared to be ninety
days next succeeding January first in each year." Under the next act, the
due date is declared to be January first of each year. Second, a minor
change was made in the information required in the report that domestic
corporations have to file- with the Revenue Commissioner on the first day
of each year. In the past, only domestic corporations "whose capital
stock had no par value" had to include in that report "a balance sheet of
the last day of the last fiscal or calendar year." Henceforth, all domestic
corporations will have to include in their reports a "balance sheet as of
the last day of the last fiscal or calendar year, preceding the taxable date."
Third, the new act provides for a penalty of ten percent of the face value
of the tax for failure to make the annual report and for an additional
penalty of ten percent of the tax for failure to pay it within ninety days
of the due date. Fourth, for corporations receiving a charter after January
I in any year, the new act fixes the date of incorporation as the due date
for the tax. Fifth, the tax on corporations receiving a charter after July
i in any year was fixed at fifty percent of the yearly tax rate.

12. Corporation cases decided during the survey period but not considered sufficiently
important to discuss in the text are: Liberty Bell Mut. Fire Ins. Co. v. Exum, 209
Ga. 538, 74 S.E.2d 738 (1953) (a foreign corporation with agents in state upon
whom service can be perfected cannot be subjected to suit in county in which there
is no such agent) ; Parrott v. Collins, 87 Ga. App. 533, 74 S.E.2d 485 (1953) (pre-
incorporation agreement construed not to authorize compensation for services of
incorporator who became company's president) ; Jones v. Candler, 88 Ga. App. 103,
76 S.E.2d 237 (1953) (a foreign corporation doing business in Georgia may be
treated for purposes of suit as a resident of any county in Georgia in which it has
an agent, office and place of business).

13. Ga. Laws 1953, p. 423.
14. Ga. Laws 1953, p. 290.
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Act 33315 amended that part of the General Tax Act which imposes a
license tax on foreign corporations. It sets up a new scale of taxation for
foreign corporations, the new rate being the same as that imposed on
domestic corporations."

Act 489'7modified the corporate income tax. Under the old law, every
domestic or foreign corporation was required to pay an income tax of
whichever of the two following amounts was greater: ( i ) five and one-half
percent of its net income from property owned or from business done in
Georgia, or (2) the amount that

"would be produced by applying a rate of two percent to a
base consisting of the entire net income . . . plus all salaries and
other compensation paid to all elected and appointed officers,
and to the stockholder owning in excess of five percent of the
issued capital stock of any other corporation or a relative per
centum of the capital stock of any other corporation owning or
holding the capital stock of such corporation, and after deduct-
ing from such base $io,ooo and the deficit, if any."

The new act eliminates the second method of calculating the tax and fixes
the tax simply at five and one-half percent of net income.

The second method of calculation was inartistically worded and should
have been modified and redrafted. Its complete elimination, however,
opens the way for tax avoidance, especially by closely held corporations,
through the payment of unreasonably high salaries to shareholder-officers
and the consequent reduction of net corporate income.18

During the survey period, only three cases were decided which con-
tained points of partnership law, and the points raised were not par-
ticularly interesting or important. In All Florida Sand v. Lawler Con-
struction Co.,19 the Supreme Court reaffirmed the principle that real
estate purchased in the partnership name, for the purpose of carrying on
firm business, and actually used for that purpose, is a partnership asset
and is not subject to levy and sale by a judgment creditor of one of the
partners. The court was of the opinion, however, that the partnership in
this case had not presented sufficient evidence of the existence of the three
elements required by the rule. The only evidence was a deposition by the
15. Ga. Laws, p. 295.
16. Act 328, Ga. Laws 1953, p. 285, made a minor change in the corporation license

tax provisions by depriving sewing machine companies of the exemption from the
tax that they have heretofore enjoyed.

17. Ga. Laws 1953, p. 625.
18. A number of acts passed by the Assembly during the 1953 session affect special

types of corporations. Those acts are: Ga. Laws 1953, p. 67 (conversion of state
banks into national banks) ; Ga. Laws 1953, p. 70 (retention and disposition of
bank records) ; Ga. Laws 1-953, p. 73 (conversion of state banks into national
banks) ; Ga. Laws 1953, p. 240 (conversion of trust companies into state banking
corporations) ; Ga. Laws 1953. p. 497 (licensing of insurance agents).

19. 209 Ga. 720, 75 S.E.2d 559 (1953).
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debtor partner that the partnership had purchased some land in Craw-
ford County with funds of the partnership and that the land had been
continuously owned by the partnership and was partnership property.

Latham v. Duke" also reaffirmed a well-established principle of law,
namely, that whenever two persons make a parol agreement to form a
partnership and operate a business and one of them wrongfully refuses to
comply with his undertaking, the other may recover whatever damages
result from the breach. However, the Court of Appeals, Division No.
2, which handed down the opinion in that case, upheld the verdict in favor
of the defendant because there was a conflict in the evidence as to
whether or not the contract had been breached.

In Petkas v. WVright Co.,21 the suit was against J and S "individually
and doing business as Showboat." They filed a joint answer admitting
joint operation of the business and failed to file a plea of nul tiel partner-
ship.

The petition was later amended to expressly allege a partnership as
evidenced by a trade-name registration. The Court of Appeals, Division
No. 2, held that under these circumstances defendants by their pleadings
had admitted existence of a partnership and were estopped from producing
evidence to the contrary.

20. 87 Ga. App. 466, 74 S.E.2d 403 (1953).
21. 87 Ga. App. 189, 73 S.E.2d 224 (1952).


