
AGENCY

By GEORGE E. SALIBA*

"The act of a servant is the act of his master, where he acts by authority
of the master,"' though subject to some qualifications, is perhaps a state-
ment of the fundamental principle upon which all agency law rests and
with which few will disagree.

The simplicity of that principle, however, as with many other basic
principles of law, usually vanishes in the face of actual situations posing
such questions as when and to what extent has one done an act by the
hand of another so as to be legally entitled to the benefits or subject to
the liabilities flowing from the act. Because of the broad scope and variety
of factual situations whereby one may consciously create or unwittingly
become a party to an agency relationship, most such cases require a close
examination of the facts peculiar to each for a proper appraisal of them.

More than a score of cases presenting questions of various aspects of
agency law reached the appellate courts of Georgia during the year em-
braced by this survey. An attempt will be made to consider these under
appropriate classification.

I. VICARIOUS LIABILITY

Scope of Emnployment.-While Georgia's courts, along with those of
other jurisdictions, have found little difficulty in applying the doctrine of
respondeat superior in negligence actions, there has been little inclination
to bring within the scope of that doctrine malicious and wilful torts com-
mitted by officers or servants unless it is clearly made to appear that the
acts complained of were done with'in the scope of the employment or
were authorized or ratified by the employer.

This limitation of the doctrine is well illustrated in the case of King
v. Citizens Bank of DeKalb.2 Defendant bank's vice-president wrote a let-
ter to one Marks to the effect that plaintiff had paid to the bank only
$880.71 as the "total pay out balance" in repurchasing from the bank
the contract executed by Marks for financing the purchase of an automobile
from the plaintiff, which contract was then in default. The letter failed
to mention that the unpaid balance of the account actually was $1,013.69
and that the difference of $132.98 was charged against plaintiff's reserve
account held in escrow by the bank.

Marks then brought a criminal prosecution against plaintiff for larceny
after trust with respect to the $132.98. At the trial the bank's executive
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1. Jones v. Hart, Holt K.B. 642 (Nisi Prius 1698).
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vice-president, it was alleged, maliciously gave false testimony; the trial
however resulted favorably to the plaintiff, who thereupon brought this
suit for malicious prosecution. Affirming the lower court in sustaining the
bank's general demurrer, the Court of Appeals declared:

A corporation is not liable for the malicious acts of its agent
or officer unless the same are authorized or were within the
scope of his duties, or were in themselves a violation of a duty
owed by the corporation to the party injured, or such acts were
ratified by the corporation...

Had the false information given Marks been the product of negligence
on the part of the bank official it doubtless would have been more difficult
to dissociate his conduct from the scope of employment and the outcome
of the King case might well have been different. The alleged wilful
character of the act complained of brought the bank within the protection
of Code section 4-312.

In Parry v. Davison-Paxon Co.' the plaintiff alleged that two delivery-
men of the defendant forced their way into the plaintiff's home through
a locked door while she slept for the obvious purpose of robbing the
house or committing a grave offense against her person. Sight of the two
men caused her to faint, whereupon they fled, leaving behind them a table
bearing a tag with the defendant's name and address and the name and
address of a third person to whom the table should have been delivered.
It was further alleged that the table was being used ostensibly as an excuse
for being in the plaintiff's home in case the two men were caught. Re-
covery for nervous collapse and likelihood of a miscarriage resulting from
the fright was sought. The petition was held subject to general demurrer
since no liability could attach under the doctrine of respondeat superior
because the acts of the two deliverymen were "outside the scope of their
employment" and not "in furtherance of their master's business." This
being true, it followed that defendant's retention of the two men in its
employ after the alleged tort was reported to it could not be construed
as a ratification of the tort because "there can be no ratification unless
the act was done for the master, or at least, purported to be done for
him."'

The case of Prince v. Brickell' presented a factual situation which clearly
distinguishes it from the King and Parry cases, supra. The plaintiff's hus-
band was fatally shot by the defendant's doorman at a gaming establish-
ment when the deceased, who was refused admission to the gaming room
hesitated to leave. In sustaining an overruling of the defendant's general
demurrer, the court held:

3. 87 Ga. App. 51, 73 S.E.2d 59 (1952).
4. See 39 C.J., Master and Servant, § 1448 (1925).
5. 87 Ga. App. 815, 75 S.E.2d 288 (1953).
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Whether J. 0. Prince (the doorman) was an agent or a servant
makes no difference in applying the doctrine of respondeat
superior; if his wrongful acts were in the prosecution of the de-
fendant's business and within the scope of the employment, then
the defendant is liable for such tortious conduct of his servant
or agent, as the case may be . . .

Reliance by the defendant on the ruling in Ford v. Mitchell' was of no
avail. There the plaintiff was not being kept off the defendant's land when
he was shot by the defendant's armed woodsman. In the instant case,
however, the shooting was done while keeping the deceased out of the
defendant's gaming room, "which was exactly what J. 0. Prince was em-
ployed to do."

Scope of employment again was the determining factor in a negligence
action, Frambro v. Sparks.! The employer's automobile salesman allegedly
damaged the plaintiff due to negligence in the operation of an automobile
owned by the employer. The collision having occurred at night, the main
issue was whether the salesman was then acting within the scope of his
employment so as to render the employer liable under the doctrine of res-
pondeat superior. There was evidence to the effect that the salesman usual-
ly was permitted to use automobiles of the employer after the employer's
regular closing hour, that the salesman did use such cars not only for his
own convenience but as demonstrators to promote sales whenever and
wherever he found it opportune to do so, and that the employer never
objected to accepting a sale made at night. But the employer never re-
quired such selling after closing hours and the use of the employer's
automobiles at night was permitted mainly as a courtesy or privilege
to the employee. Testimony being uncontradicted that on the particular
trip which produced the accident there was no effort to sell nor any con-
versation between the salesman and the other occupants of the car regard-
ing a sale, judgment of nonsuit was sustained on the ground that the sales-
man was not then acting within the scope of his employment.

tigent or Independent Contractor?--Whether the relationship between
the alleged tort-feasor and the defendant employer was that of master and
servant or one of employer and independent contractor figured in at least
three cases during the survey period.

In Community Gas Company v. Williams' plaintiff complained that
employees of joint defendant Community Gas Company, who were de-
livering a tank containing propane gas to be installed at his home, negli-
gently allowed the tank to drop from a truck to the ground with such
force that the contents leaked out and became ignited, destroying plain-
tiff's home and injuring his wife. It was alleged that Hamilton Gas Com-
pany, the other joint defendant, had contracted for the sale of the gas

6. 50 Ga. App. 617, 179 S.E. 215 (1934).
7. 86 Ga. App. 726, 72 S.E.2d 473 (1952).
8. 87 Ga. App. 68, 73 S.E.2d 119 (1952).
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tank to the plaintiff and that Hamilton entered into a subcontract with
Community to deliver and install the tank and gas at the particular loca-
tion. Hamilton's agent was present upon arrival of Community's truck
with the tank containing gas and directed where the tank was to be placed.

In deciding whether a cause of action had been stated against Hamilton,
who contended that Community was an independent contractor, the court
agreed that the mere fact of the presence of Hamilton's agent and his
pointing out the spot where the tank was to be put was not alone sufficient
to constitute a joint undertaking so as to cast joint libility upon Hamilton
with Community. However, where, as here, the work contracted for is
"inherently dangerous or involves peculiar risk of bodily harm to others
unless special precautions are taken, this duty is nondelagable and the
employer is liable for negligence of the contractor . ..

Hamilton v. Pulaski County"° was a bail trover action brought by the
county for conversion of an automobile which was stolen while in custody
of a county commissioner. The stolen automobile was found on the used-
car lot of the defendant. Defendant's possession came about when one
Callahan, whose relationship to defendant (whether that of servant and
master or one of independent contractor and principal) was in dispute,
purchased the stolen car and placed it on the used-car lot. Defendant
sought to establish that because Callahan received "one-half of the gross
profit on the sale of each car, less $40 per car sold, which was to be ap-
plied on the overhead of the lot operation," Callahan was an independent
contractor rather than defendant's employee or agent, and the conversion
would not be attributable to defendant. There seemed to be no dispute
that the relationship between defendant and Callahan was terminable at
will, although defendant testified that termination would necessitate
"liquidation of whatever stock" was on hand. The court held, "the jury
was authorized to find a conversion of the automobile by Hamilton, the
defendant."

Another agency aspect in the case arose when defendant sought to de-
feat the county's right to bring the action on the ground that the county
commissioner or the insurer (who had paid indemnity for the stolen car)
had title or right of possession, which was essential to sue in trover. This
contention was overcome by a ruling that the insurer's interest was only
that of an equitable assignee (by virtue of a loan receipt which it had taken
from the county), while the right of possession of the county commissioner
existed only in his capacity as an agent (officer) of the county.

Kolodkin v. Griffin" was an action against an adjoining landowner and
one Swinks, a building contractor, for alleged deprivation of lateral
support to the plaintiff's land caused by excavation incident to improve-
ments being made on defendant Kolodkin's land. The evidence tended to

9. RESTATEMENT, TORTS §§ 423, 426, 427 (1934).
10. 86 Ga. App. 705, 72 S.E.2d 487 (1952).
11. 87 Ga. App. 725,75 S.E.2d 197 (1953).
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show that Kolodkin had engaged one Mabry, a third person who was not
named as a party to the suit, to excavate and grade the land. It appeared
that none of the excavating was done by Swinks. Recovery of judgment by
the plaintiff was against landowner Kolodkin alone. He took exception to
a portion of the charge of the court which referred to the relationship
between Kolodkin and Swinks as one of employer- and employee, whereas
Kolodkin contended that Swinks was an independent contractor. Holding
the portion of the charge complained of harmless error, the court said,
"Had the jury believed that Swinks, as the employee of Kolodkin, had
caused the excavating . which caused the plaintiff's damage, Kolodkin's re-
sponsibility would rest entirely upon the doctrine of respondeat superior,
and in a suit against the 'employer' and the 'employee' brought upon such
doctrine, the employee may not be found guiltless and employer held re-
sponsible .......

Such reasoning on the part of the court would seem entirely sound if it
is assumed that the jury is aware or conscious of the rule of law enunciated
by the court. The finding of liability against defendant Kolodkin neverthe-
less appears to have been founded on the doctrine of respondeat superior by
virtue of the excavating done by Mabry who was not named as a party
defendant. The status of Mabry, whether employee or independent con-
tractor, is not made clear by the opinion although the court did say, 3

"Kolodkin gave no instructions to the operator of the bulldozer as to the
manner in which the work was to be performed." But this was in connec-
tion with the plaintiff's contention of reckless indifference on the part of
the defendant as bearing on plaintiff's entitlement to punitive damages.
The status of Mabry was not directly in issue.

II. AGENT'S AUTHORITY

Implied WIarrant of Authority.-While it is well settled that an agent
may be personally liable under a contract where his principal is undisclosed,
or in tort where the agent makes a false representation of his authority
with intent to deceive, the theory upon which liability is grounded in
those cases where the purported agent, who, without authority,
assumes to act for a purported principal and induces another to deal with
him is analogous to that of equitable estoppel.

Such a case was Weinstein v. Rothberg.4 The defendant, assuming to
act as agent for a named corporation, entered into a contract with the
plaintiff real estate broker, engaging the broker to obtain a purchaser
for real property of the corporation. The plaintiff procured such purchaser
who was ready, willing and able to buy and communicated such a fact to
the corporation at a meeting of its stockholders, only to learn that the

12. See comment, Effect of Verdict for Employee in Joint Action Against Employer
and Employee, 3 MERCER L. REv. 298 (1952).

13. At p. 732 of 87 Ga. App., p. 202 of 75 S.E.2d (1953).
14. 87 Ga. App. 94, 73 S.E.2d 106 (1952).
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property had been sold to a third party and that the defendant did not
have authority to enter into such contract on behalf of the corporation.

There being no allegation in plaintiff's petition that the defendant
exceeded his authority, for an "exceeding of authority presupposes an
agency .bf some character with authority in some degree," so as to bring
the case within the literal wording of Code section 4-904, still the court
held that "the liability of an agent who exceeds his authority is frequently
the same as that of a person who assumes to act as the agent of a princi-
pal."

Since there was a disclosed purported principal named in the contract,
the defendant could not be held liable on the contract. No fraud was
alleged in the petition so as to predicate liability of the defendant on the
theory of deceit. The court declared plaintiff entitled to recover on a
theory of breach of implied warranty of authority. Having acted on such
implied warranty and incurring expenses, besides the loss of benefits of
the contract which plaintiff would have had but for defendant's want of
authority, defendant "certainly cannot be heard to say, in order to avoid
liability, that those who confided in his affirmation of authority (in making
the contract) should have been more cautious in dealing with him."

Apparent Authority.-Equitable Credit Corp. v. Johnson5 presented
the issue whether the defendant corporation was liable for repairs to
certain automobiles allegedly contracted for by one Lawrence, who on
former occasions had made similar arrangements with the plaintiff and
payment was made therefor by defendant with checks signed by Lawrence.
There being conflicting evidence on the question as to whether Lawrence
was employed in any capacity by defendant during the peiiod of time in
question, the court left undisturbed the jury's finding of an employment
relationship. In this connection, evidence for plaintiff tended to show
that the arrangements for the work done were made with Lawrence at de-
fendant's place of business. Nor was it material, the court held, whether
the defendant owned title to the repaired automobiles if the alleged
agent was authorized to contract for their repair.

Holding that the evidence sustained the verdict for the plaintiff, the
court declared the following principle of law applicable here:

The authority of an agent in a particular instance need not be
proved by express contract; it may be established by the princi-
pal's conduct and course of dealing, and if one holds out another
as his agent and by his course of dealing indicates that the agent
has certain authority and thus induces another to deal with his
agent as such, he is estopped to deny that the agent has any au-
thority which, as reasonably deducible from the conduct of the
parties, the agent apparently has (cases).

15. 86 Ga. App. 844, 72 S.E.2d 816 (1952).

[Vol. 5



In Milner v. Ingram & LeGrand Lumber Company1" the plaintiff has
retained one Spivey as his agent to sell certain timber for which Spivey
was to collect $25 per thousand stumpage value and to turn the money
over to the plaintiff. The defendant, to whom the timber was sold and
delivered, applied the amount due therefor to the credit of Spivey's per-
sonal account. Spivey was indebted to the defendant at the same time.
The plaintiff brought trover. Arguing that the plaintiff had clothed Spivey
with indicia of ownership, the defendant invoked the principle found in
Code section 37-113, that where one of two innocent persons must suffer
by the act of a third person, he who put it into the power of the third
person to inflict the injury must bear the loss. This contention was re-
jected by the Court of Appeals, reversing the trial court:

A recovery by the plaintiff here will not injure the defendant,
but will only place it in the same position it maintained before
the delivery of the timber, that of the agent's creditor.

The Milner case was held distinguishable from Clark Bros. v. McNatt,1T

where the relationship between the true owner and the third person was
that of vendor and vendee and not one of principal and agent. Millender
v. Looper8 had been before the Court of Appeals once before,"8 at which
time the court dealt only with rulings on demurrers to portions of the de-
fendant's pleadings. Plaintiff's agent, one Smith, had originally delivered
to the defendant warehouseman for storage sixty-five rolls of sheeting
and was given warehouse receipts for the same. From time to time as the
need arose plaintiff sent Smith with a truck and took out of defendant's
warehouse certain of the rolls and in no instance was any warehouse re-
ceipt surrendered to nor demanded by the defendant. The plaintiff al-
leged that twenty-eight rolls had never been received by him nor ac-
counted for, and he sought recovery for the value thereof from the de-
fendant. Contention was made by the plaintiff that Smith had no authority
to remove any of the sheeting except when he was expressly instructed to
do so, but he testified that Smith was superintendent in his plant and held
that position at the time the goods were delivered to the defendant's
warehouse and whiie stored there. Other testimony tended to show that
Smith "was in charge of getting the sheeting out."

Affirming judgment for the defendant, the court applied the rule that
where by a course of dealing it is made to appear that a third person
is agent of the bailor for the storage and removal of goods in the bailee's
warehouse, the bailor will be estopped to deny the authority of such third
person to remove such goods even though the bailee did not demand pro-
duction by the third person of the warehouse receipts issued at the time

16. 86 Ga. App. 430, 71 S.E.2d 786 (1952).
17. 132 Ga. 610, 64 S.E. 795, 26 L.R.A. (N.s.) 585 (1909).
18. 86 Ga. App. 430, 71 S.E.2d 724 (1952).
19. 82 Ga. App. 563, 61 S.E.2d 573 (1950).
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that the goods were delivered to the bailee. Since no rights of third parties
were here involved, the failure of defendant to require surrender of the
warehouse receipts was held irrelevant on the issue of defendant's dil-
igence, provided the goodswere delivered to agents of the bailor "charged
with duties of removing the goods."

Ratification.-Southern Motors of Savannah Inc. v. Krieger"-2 was a
trover action for the recovery of a 1947 Chevrolet automobile which the
plaintiff's wife had traded to the defendant as part payment on a new Nash
automobile. The trade was made in the names of the wife and the plaintiff
jointly but during plaintiff's absence from the city and without his au-
thority. Although plaintiff did, on the day of his return home, go to the
defendant's place of business to learn the details of the transaction, he
failed to find the person from whom he sought the information. Plain-
tiff then made an emergency trip in the car to Baltimore and did not return
for some three weeks. About three weeks thereafter, during which time
he continued to use the car, his attorney wrote to defendant offering
"to return to you your Nash ...upon your delivery of the Chevrolet to
him."

Judgment for the plaintiff in the trial court was reversed. Said the Court
of Appeals:

Since the plaintiff by his conduct ratified the contract . ., he
could not thereafter disaffirm it by tendering back the benefits
which he had received under the contract. Code section 4-303.

III. DILIGENCE AND FIDELITY OF AGENT

It long has been and is universally recognized that an agent may not
lawfully deal with the property of his principal for personal profit to
himself." In a full bench decision this principle was applied in Kellett v.
Boynton." Plaintiffs sued to recover for money had and received. They
alleged that the defendant real estate broker, Patton, had been engaged to
find a purchaser for their property for which they expected to receive
$2,000. Patton later informed them that defendant Kellett was willing to
purchase the property for not more than $i,6oo. Plaintiffs, not then
knowing that Kellett was Patton's partner doing business as real estate
agents, signed the contract to sell and later conveyed the property to
Kellett. On the same day or the day following the signing of the contract
between plaintiffs and Kellett, the latter signed a contract to sell the same
property to one Crane for $3,0o, and Patton was named as agent in both
contracts. Plaintiffs demanded recovery of $1,400. Affirming a judgment
overruling defendants' general demurrer, Judge Felton dissenting, the
Court of Appeals held:

20. 86 Ga. App. 574, 71 S.E.2d 884 (1952).
21. See GA. CODE §§ 4-204, 4-205 (1933).
22. 87 Ga. App. 629, 75 S.E.2d 292 (1953).
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Patton and Kellett were doing business together as real estate
agents and brokers, and were in fact partners in the real estate
business. Patton was acting as agent for the plaintiffs in the sale
of the property, and neither he nor his partner could become the
purchaser of said property without the express consent of the
plaintiffs after full knowledge of all the facts. The relationship
of principal and agents is confidential and fiduciary, and demands
of the agent loyalty and good faith to the principal (cases).

Breach of trust and confidence characterized the complaint in Brown

v. Brown,"2 where an intestate left as his only heirs at law his mother and
six brothers and sisters. Defendant was one of the brothers. At his sug-

gestion and request it was agreed to by all the other heirs that the de-
fendant manage the deceased's estate for a period of seven years, during
which time defendant was to look after the interests of all the tenants in
common and at the end of such period appropriate division would be
made. Shortly thereafter defendant applied for and succeeded in obtain-
ing appointment of an administrator of the estate. At a purported sale
by the administrator transfer of title to the property was made to the de-
fendant. It was alleged that no payment for the property actually was
made by the defendant and that the entire transaction was a fraud perpe-

trated upon the other heirs whereby defendant designed to acquire all
of the property for himself. Plaintiffs' action was brought about six
months after their discovery of the alleged fraud but more than eleven
years after the acts complained of. They asked for a decree that the de-
fendant hold the property in trust, and for an accounting.

Rejecting the defense of laches interposed by the defendant, the Su-

preme Court agreed that the petition was good as against a general demur-

rer and invoked, inter alia, the equitable principle found in Code section

37-109: "The equity of a party who has been mislead is superior to that

of him who wilfully misleads him." The court further stated, that "the

allegations of the petition were sufficient to allege a constructive trust."

In Lurz v. John J. Thompson & Co. 4 the plaintiff, who was the seller

in a contract for the sale and purchase of real property, sued to recover

from the real estate broker earnest money which the contract buyer had

deposited with it. A forfeiture of such earnest money as liquidated dam-

ages was provided for by the terms of the contract in case the buyer failed

or refused to consummate the transaction for any reason other than the

inability of the seller to convey a marketable title. The petition failed to

allege the happening of the contingency, and the buyer was not made a

party to the action. Recovery was denied; the court holding that in such

a case the broker is a mere stakeholder or trustee for the earnest money

held in excess of its commission and the purchaser is a necessary party to

23. 209 Ga. 620, 75 S.E.2d 13 (1953)
24. 86 Ga. App. 295, 71 S.E.2d 675 (i952).
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the suit. Under the specific facts of this case the decision reached would
seem naturally to follow since, as pointed out by the court, if it was ul-
timately found that the buyer, rather than the seller, was entitled to the
earnest money, the fact of payment having been made to the seller would
be no defense in a suit by the buyer against the stakeholder.

Light v. Smith" was a bail trover action for conversion of a trailer
which the plaintiff had delivered to defendant under a written agreement
of consignment for purpose of sale. The agreement provided in part: "It
is agreed that C. F. Light Trailer Sales, or his salesmen assumes no
responsibility for loss or damage to the trailer by fire, accident or other-
wise." While the trailer was so held by the defendant on his sales lot,
one Hallam, representing a named company, appeared at the defendant's
lot, stated that his company had sold the trailer to the plaintiff under a
conditional sale contract, that plaintiff was in arrears in his payments and
that he (Hallam) was repossessing the trailer. He then hitched the
trailer to a truck and drove it away. The defendant did not attempt to
notify the plaintiff when Hallam went to take the trailer nor did he do
anything to restrain him from taking it.

Recovery was allowed. That title to the trailer was in someone other
than the plaintiff was not a defense available to the defendant since "an
agent may not dispute his principal's title, except in such cases where legal
proceedings, at the instance of others, shall have been commenced against
him."28 The exculpatory clause above quoted did not help the defendant
because the words " 'or otherwise' or 'ejusdem generis,' meaning a loss
of the same kind or nature as 'fire or accident.'" Defendant could not stand
idly by and allow another to take property bailed or consigned to him.
The burden of proof that he acted with due diligence to protect the bailed
property is on the bailee."

IV. MISCELLANEOUS OTHER CASES

Money Advances to .4gent.-Wilson v. Naumann"8 quite properly con-
cluded that the following general rule did not apply to the facts of that
case: "Where a principal advances to his agent on a drawing account
against his commission to be earned as a salesman for selling merchandise,
and his commission does not amount to the sum advanced, the employer
cannot, in the absence of an express or implied agreement or promise to
repay any excess of advance over commissions earned, recover such excess
from the employee."

In the Wilson case the court held that an earlier express agreement on
the part of the defendant insurance salesman to repay advances or loans

25. 86 Ga. App. 591,71 S.E.2d 844 (1952).
26. GA. CODE § 4-206 (1933).
27. See Loeb v. Whiton, 77 Ga. App. 753, 49 S.E.2d 785 (1948).
28. 87 Ga. App. 824, 75 S.E.2d 295 (1953).
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made to him was not abrogated by a subsequent agreement whereby the
salesman was to have a drawing account and that such advances were made
thereunder were to be charged against commissions. Said the court: "This
further agreement only gave the plaintiff an additional source of payment
for the advances or loans by allowing him to charge them against de-
fendant's earned commissions."

Disclosed Principal.-Curry v. Roberson' was an action to recover
earnest money paid by the plaintiff to the defendant. Payment was made
by a check signed "Joe Jones." There was evidence to the effect that in
dealing with the defendent and making the agreement for the alleged
breach of which this action was brought the plaintiff, Roberson, was acting
merely as agent for Jones, although Roberson adduced evidence tending
to show that he was acting as principal in his own behalf and not as agent
for Jones. Reversing a directed verdict for the plaintiff because the irrecon-
cilable evidence here did not demand such a verdict and the issue should
have been submitted to a jury, the court declared the general rule that
"where the plaintiff is the agent of a known prnicipal, and his agency is
not coupled with an interest known to the opposite party in such manner
as to form an exception to the general rule, 'the agent may not, in his own
name, bring an action for the recovery of the principal's money."

Revocation of Agency.-In Gunter Bros. Inc. v. Cooper Tire & Rubber
Co." the defendant filed a cross-action arising out of breach of an alleged
contract whereby the defendant was induced to give up an exclusive con-
tract with another in consideration of which the plaintiff agreed to make
defendant its exclusive warehouseman and distributor in a described
territory. A general demurrer to the cross-action was sustained on the
ground that the alleged contract was indefinite and unilateral, therefore
unenforceable; but, said the court, even if it were assumed that a valid
contract of agency had been created for an indefinite time, since it was not
one coupled with an interest, it was revocable by the plaintiff at will.

Husband and Wife.-Herring v. Holden"' reiterated the established
rule that services or goods furnished a wife, if done on the credit of
the wife alone under an agreement by her to pay for the same, will not
render the husband liable even though the services rendered or the goods
furnished are classed as necessaries. While Code section 53-5IO provides
that the consent of the husband shall be presumed to the wife's agency in
all purchases of necessaries, the presumption is a rebuttable one. Since
the Code provision clearly is intended for the benefit of the wife, the pre-
sumption would seem to vanish where it becomes evident that the wife
did not intend to act as agent for her husband and made known that fact
to the creditor.

29. 87 Ga. App. 785, 75 S.E.2d 282 (1953).
30. 87 Ga. App. 626, 74 S.E.2d 744 (1953).
31. 88 Ga. App. 212, 76 S.E.2d 515 (1953).
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Croppers' Accounts.-Green v. W. A. Lathem & Sons1 2 was an action
to recover from the defendant landlord the price of fertilizer purchased
by one Sosebee; the fertilizer having been used in making a crop on land
which Sosebee rented "on thirds or fourths" from the defendant. There
was no evidence tending to show that the credit was extended to any one
other'than Sosebee, or that Sosebee purported to make the purchase on any
account other than his own; nor was any conversation concerning the trans-
action had with the defendant prior to the sale. Judgment for the plain-
tiff was reversed. In view of the testimony as a whole, the fact that the
defendant had told Sosebee to take the proceeds from the sale of the first
bale of cotton "to W. A. Lathem & Sons and pay the fertilizer bill for
me and himself, to pay my share and his share," could only be construed
that the defendant owed Sosebee a share of the fertilizer bill for which
Sosebee alone was indebted to the plaintiff. Clearly the evidence here was
insufficient to establish an agency founded on partnership; and no con-
tention of a partnership appears to have been made by the plaintiff.

Servant or Not?-Three cases, which more appropriately fall within
the division of this survey dealing with workmen's compensation, are here
briefly considered because the tests applied to decide the question of en-
titlement to workmen's compensation might well have been determinative
as to the employer's liability if the action in each case had been founded
on alleged negligence of the purported employee resulting in injury to a
third person.

The first of these cases was City of Brunswick v. Taylor,33 where the
plaintiff widow of a deceased athletic director sought compensation from
the city. The only question was whether the city was liable as employer
since the athletic field where the deceased met his death was jointly
owned by the City of Brunswick and the County of Glynn - both sharing
in the profits from operation of the field. But it further appeared that
the actual operation of the field was under supervision, direction and con-
trol of a Playground and Recreation Board for the city and that the
Board was empowered to and did the hiring, firing, transferring from
one job to another, etc. Under these circumstances, the city being the
special employer, was held liable.

The second of these cases was Alexander-Bland Lumber Co. v. Jen-
kins.3" Whether the injured workman who asserted his claim against the
defendant lumber company, rather than his immediate employer, a timber
cutter with whom the lumber company had contracted, was entitled to
recover, depended upon whether the timber cutter was himself an em-
ployee and therefore an agent of the lumber company, or an independent
contractor. The evidence preponderately was to the effect that the im-

32. 86 Ga. App. 335, 71 S.E.2d 790 (1952).
33. 87 Ga. App. 751, 75 S.E.2d 203 (1953).
34. 87 Ga. App. 678, 75 S.E.2d 355 (1953).
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mediate employer hired, fired and paid his own help, the tracts he was
to cut were pointed out to him, he was told to cut trees of specified size,
and he was paid a stated sum per thousand feet of output, however, the
lumber company did not retain the right to nor did it assume to control
the time, manner or method of executing the work. Under these facts the.
plaintiff was held to be the immediate employee of an independent con-
tractor, a relationship which would not render the lumber company liable.

In the third case, Adams v. Johnson,35 the court dealt with the prob-
lem of an employee, the general servant of one employer, who is loaned
or hired to another employer for a particular employment and sustains an
injury while so employed. It was there held that the employee may be-
come a special servant of the particular employer while being the general
servant of the other if the particular employer had the right to order and
control the servant and to discharge him for disobedience to orders or for
misconduct. In such a case the special, rather than the general employer,
will be answerable in a claim under the Workmen's Compensation Act
arising from injuries sustained by the servant while in the service of
the special employer.

35. 88 Ga. App. 94, 76 S.E.2d 135 (1953).
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