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INTRODUCTION:

From earliest times wise men in many countries have warned
their fellows against obligating themselves as security for the
undertakings of others. "He that is surety for a stranger shall
smart for it; and he that hateth suretyship is sure" wrote wise
Solomon, King of Israel, about 950 B.C. in the Book of Prov-
erbs,' and as though to reinforce his meaning beyond misunder-
standing he repeated the same admonition five more times in the
same writing.'

The Delphic oracle enjoyed a reputation of infallibility and
was credited with having regulated the religious and political
institutions of ancient Greece by its wise utterances. But it has
been said that the wisest expressions did not come from the
oracle, but were in the three inscriptions, dedicated by the Seven
Sages, which appeared upon the entrance of its temple. One of
these inscriptions warned, "Go bail and destruction is nigh."3

Rudyard Kipling in his poem, "Certain Maxims of Hafiz,"
cites Hafliz as admonishing his son, that if he, Hafiz, his father,
should some day be in distress and plead that he go, his security
he should refuse. Hafiz, a Persian, lived in the I 4 th Century. He
was a mystic philosopher and one of the greatest names in lyrical
poesy. The pertinent portion of Kipling's poem reads:
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1. Proverbs 11:15.
2. Proverbs 6:1-2. My son, if thou be surety for thy friend, if thou hast

stricken thy hand with a stranger, thou art snared with the words of
thy mouth, thou art taken with the words of thy mouth.
Proverbs 17:18. A man void of understanding striketh hands, and
becometh surety in the presence of his friend.
Proverbs 20:16 and 27:13. Take his garment that is surety for a
stranger: and take a pledge of him for a strange woman.
Proverbs 22:26. Be not thou one of them that strike hands, or of them
that are sureties for debts.

3. H. W. Parke, A History of the Delphic Oracle. Oxford: Basil Black-
well & Mott, Ltd., 1939. p. 395. The other two inscriptions were:
"Know thyself" and "Nothing too much."
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My son, if I, Hafiz thy father, take hold
of thy knees in my pain,

Demanding thy name on stamped paper, one
day or one hour-refrain.

Are the links of thy fetters so light that
thou cravest another man's chain.4

Sir Walter Raleigh, the great English military and naval
commander, author, courtier of Queen Elizabeth, and explorer
of America, lived in the I6th Century and wrote a paper giving
instructions to his son. As a part of this counsel he detailed the
dangers of becoming a surety in the following language:

. . . suffer not thyself to be wounded for other men's faults, and
scourged for other men's offences, which is, the surety for another;
for thereby millions of men have been beggared and destroyed,
paying the reckoning of other men's riot, and the charge of other
men's folly and prodigality; if thou smart, smart for thine own
sins; and, above all things, be not made an ass to carry the burdens
of other men: if any friend desire thee to be his surety, give him a
part of what thou hast to spare; if he press thee further, he is not
thy friend at all, for friendship rather chooseth harm to itself than
offereth it: if thou be bound for a stranger, thou art a fool: if for
a merchant, thou putteth thy estate to learn to swim: if for a
churchman, he hath no inheritance: if for a lawyer, he will find an
evasion, by a syllable or word, to abuse thee: if for a poor man,
thou must pay it thyself: if for a rich man, it need not: therefore
from suretyship, as from a manslayer or enchanter, bless thyself;
for the best profit and return will be this, that if thou force him
for whom thou art bound, to pay it himself, he will become thy
enemy; if thou use to pay it thyself, thou wilt be a beggar . . .5

In our own times we find our American contemporary Elbert
H. Gary, jurist, financier, and Chairman of the Board of Di-
rectors of the United States Steel Corporation, taking occasion
in his will to advise his wife, children, and descendants in finan-
cial matters. At the time his will was published this advice won
wide comment in the newspapers all over the country. He ex-
horted against personal suretyship in the following words:

I earnestly request my wife and my children and their descend-
ants to stedfastly decline to sign any bonds or obligations of any
kind as surety for any other person or persons. 6

After reading the above dissuasions-and this list could easily
be multiplied-one becomes curious about the traps and pitfalls
of being a surety.

Suretyship is a tri-patty relationship consisting of the obligor,
the obligee and the surety. The obligor is primarily liable to the

4. From: "Certain Maxims of Hafiz" from DEPARTMENTAL DITTIES
AND BALLADS AND BARRACK-ROOM BALLADS, by Rudyard
Kipling, reprinted by permission of Mrs. George Bambridge and
Doubleday & Company, Inc.

5. Miscellaneous Words, Vol. VIII of The Works of Sir Walter Raleigh,
Kt., (8 vols.; Oxford: At the University Press, 1829) p. 565.

6. "Judge Gary's Advice to Inheritors-And Others," The Literary Digest,
XCIV, No. 12 (September 17, 1927), p. 68.
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obligee, and the surety buttresses the responsibility of the obligor
and is called upon to make good the obligor's defaults. If an
individual acts as surety, it is called personal suretyship; and if
a corporation acts, it is called corporate suretyship. The ap-
proach to analyze the surety relationship used in this paper is
to examine it from the viewpoint of each of the three parties
involved, and then to treat the subject generally.

THE OGLIGOR:

As between the obligor and the surety, the obligor is primar-
ily liable. At first glance it would seem since the obligor is obliged
to perform, that it would be of little moment to him whether the
surety is personal or corporate. While it is true that it is of
less consequence to him than it is to the obligee, there are im-
portant considerations involved from the obligor's viewpoint. To
the advantage of the obligor it may be said that personal surety-
ship is an accommodation without pay, and the obligor thus saves
the premium that a corporate surety would have charged. How-
ever, suretyship is underwritten by corporate sureties on the basis
of never sustaining a loss, the premium being a service charge,
and as a result the premiums are very low. Thus, the saving to
the obligor by using a personal surety is only a small amount.

By calling upon his friend to accommodate him as surety with-
out pay, the obligor puts himself in a position where he must re-
ciprocate. Suppose the obligor has his friend sign for him on a
matter of inconsequential liability, and thereafter his friend asks
him to sign as surety for him on a hazardous undertaking in a
large amount. Because of past favors will not the obligor feel
that he must reciprocate? Thus the danger inherent in asking a
friend to sign as security on even an inconsequential liability
becomes apparent. There is still another facet in this situation.
There must be some liability otherwise a surety would not be
required. Assume that the obligor has his friend sign such a
matter of inconsequential liability, but due to unexpected adverse
circumstances the obligor cannot perform. His friend must make
good which may create great financial difficulties for him, all to
the embarrassment of the obligor.

There is always the embarrassment involved in asking one to
become surety without compensation, and of course the addi-
tional embarrassment if the one asked refuses. If one has relied
on using personal suretyship there is the chance of being required
to give bond away from one's local neighborhood in a strange
community where one does not have friends, and thus, be unable
to give the required security. There is the possibility that if one
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procures the signature of a friend as surety, the obligee may
refuse to accept it as sufficient. Again suppose that the obligee
accepts the personal surety but later the guarantee ceases to be
valuable by, for instance, bankruptcy or death. This kind of a
situation might cause complications between the obligor and the
obligee, provoke inconvenience and dissension and lead to legal
and other expenses. The obligee might insist on more security,
and so the obligor would have to canvass other friends to get
additional signatures.

Another objection to personal suretyship from the obligor's
viewpoint is the undue influence the personal surety may exercise
on him because of the relationship. A banker may act as personal
surety on the official bond of a county treasurer with the under-
standing that the public funds will be deposited in his bank.
This restricts the treasurer in the discharge of his duties, and
may result in loss. For example, the treasurer may learn that
the financial structure of the bank is tottering but feels he is
obligated to maintain his deposit there, all the time hoping that
the bank will remain solvent until his term of office expires. If
the bank fails, it may bankrupt the treasurer, since he is primar-
ily and the banker-surety is only secondarily liable. Again the
banker-surety may insist -on borrowing public funds and the treas-
urer, because of his situation, may find it impossible to resist.
Other instances of the vicious results of such influence could be
added.

Finally, one might consider the obligor's position from a
moral viewpoint. If he is honest and conscientious, he will want
to give the obligee the best protection possible. If the obligor
were the obligee, he would want the best protection, and so he
should give the best protection. The value of personal sureties
is dubious. Further, the obligor would not think of asking his
friends to guarantee a loss he might suffer because of a fire. If
he would not think of having his friends underwrite his fire
losses gratis why should he expect them to underwrite his surety
obligations ?

THE PERSONAL SURETY:

Signing as personal surety for another has often been referred
to as an act of unrequited friendship. The personal surety on a
basis of friendship and without pay, assumes what may .become
a very onerous obligation. It is customarily entered into by the
personal surety on the oral representations of the obligor who
minimizes the scope and extent of the liability, and leads the
personal surety to believe it is merely a matter of form. Cer-
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tainly he would not sign if he believed that at some future time
he would be called upon to pay.

The personal surety does not know the hazards involved, and
believes at most he is guaranteeing the honesty of a friend, when
in fact he may be underwriting the proper performance of duties
which may cover the hazards of lack of financial responsibility,
neglect, carelessness, ignorance of law and of business and other
incapacity. Thus an individual in becoming surety on a public
official's faithful performance bond, virtually guarantees that
the property and funds in the official's custody will remain in-
tact.7 Even if only character were at stake, it is common that old
and trusted individuMs, whose faithfulness have never been
questioned, suddenly fall into temptation and cause the sureties
losses.

The personal surety is not situated to make a searching in-
vestigation of the obligor, and even if he could make such an
investigation, he would not possess the requisite knowledge to
render a sound judgment of the hazards. That comes only
through years of experience. After the personal surety has as-
sumed the obligation, he is not in a position to supervise the
risk he has assumed. Corporate sureties in certain situations
adopt safeguards, for instance they may exercise joint control
of the assets. The personal surety would not have the requisite
knowledge and ability to avail himself of such a practice; it
would be too great an inconvenience to him and besides his
friend, the obligor, would undoubtedly resent it as unwarranted
interference. Even if, for example, the personal surety knew
the financial responsibility of the obligor were slipping, he would
not know how to protect himself, and if he made efforts to pro-
tect himself, he would find it burdensome and expensive ancl
would probably lose the friendship of the obligor. Signing as a
personal surety is like making a loan-it "oft loses both itself
and friend."

7. In Cecil v. Gila County, 71 Ariz. 320, 227 P.2d 217 (1951), public funds
were stolen from the county treasurer, and in the suit for the recov-
ery of the funds by the County against the treasurer and his surety
the court said: "The plea that the money has been stolen or lost
without his fault or negligence does not constitute a defense to an
action for its recovery. There is no defense at law but a production of
the funds, the contract being absolute in its terms. Loss by accident
or otherwise is likewise not a defense in equity, as the allowance of
such a defense would be dangerous to the public interests and is for-
bidden by consideration of public policy." Also see 46 Corpus Juris
(Officers, Section 314) 1039, where it is stated that, "According to the
more general rule the liability of a public officer for public funds and
property in his custody is that of an insurer rather than that of an
ordinary bailee, and he is liable for loss resulting from theft, robbery,
fire, or the failure of the depository."
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The personal surety usually assumes the obligation hastily
with the belief that there is no liability. Frequently he signs
because he must return a favor or because he is too weak to say
"No." Then when there is a default, and the personal surety is
called upon to pay, all manner of argument is resorted to in
order to evade the responsibility. It was an accommodation. He
did not receive compensation. Signing was only a matter of form.
He would not have signed had he dreamed that he would be
required to make good. He assumed there was no liability. He
was only doing a friend a favor. He cannot afford to pay. It
will deprive him and his family of necessities. These are some
of the verbalizations resorted to in an effort to avoid payment.

William Shakespeare used the situation of a defaulting obligor
and the calling upon the personal surety to make good as the
core of the plot in his play The Merchant of Venice. It is inter-
esting to turn to one of England's greatest minds to read in
fine, poetical language the pleadings and protestations of mercy
directed to the obligee in an effort to persuade him not to take
advantage of his rights. It is true that the bond on default
provided for a pound of flesh as repayment, but this is the artis-
try of Shakespeare, and if only money had been involved, the
same pleas of mercy might have been invoked on the ground
that the loss of the money would deprive the personal surety of
life's necessities. Portia, as counsel for the personal surety,
pleads:

The quality of mercy is not strain'd;
It droppeth as the gentle rain from heaven
Upon the place beneath. It is twice blest;
It blesseth him that gives and him that takes.

* ; 'T is mightiest in the mightiest; it becomes
.... The throned monarch better than his crown.8

But the attitude of Shylock, the obligee, is expressed in his
words, "tell not me of mercy ' and he firmly insists:

I crave the law,
The penalty and forfeit of my bond.10

If one eliminates the pound of flesh the equities are most prob-
ably on the side of Shylock, the obligee, since the bond was ex-
ecuted for his protection in the event of a default such as oc-
curred.

If the pleadings of mercy do not prevail and the obligee in-
sists on his "bond" it may spell financial ruin for the personal
surety. The amount due may be greater than the financial re-

8. Act IV, Scene I, 1. 177 ff.
9. Act III, Scene III, 1. 1.

10. Act IV, Scene I, 1. 199 f.
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sources of the personal surety, and reduce him to abject poverty.
The honest savings of a lifetime may be wiped out. Even his
life insurance may be affected thus jeopardizing the welfare of
his family, preventing the education of his children, and perhaps
leading to bankruptcy and an old age of penury.

An individual signing as personal surety may thereby impair
his financial standing. If a person should assume a personal
surety obligation, and thereafter be required to give a financial
statement, possibly in some business venture, the contingent
liability thus contracted would impair his credit pro tanto. A
question frequently asked in such and similar instruments is,
"Are you liable as endorser or surety for others?" Even if the
amount of liability is within the personal surety's means, if he
is required to pay, it may strangle his cash position and thereby
injure his prestige and damage his standing in the business world.
A surety undertaking may become a lien on the surety's property
and make it unsaleable.

Undoubtedly, businessmen would welcome stricter rules gov-
erning personal suretyship so that they might have an easy way
to refuse to bind themselves when in a position where it is other-
wise impossible to decline. Such stricter rules would also be a
means of protecting the inexperienced in business. A good busi-
nessman might very willingly put himself in jeopardy for a close
friend if there were no other way out, but why should he do so
when a corporate surety bond can be purchased for a reasonable
amount?

It has been said that personal suretyship is satisfactory when
a public official must give bond but cannot become liable for
funds. This is tantamount to saying that if there is no liability
then personal suretyship is sufficient. If there is no need for a
bond the obvious solution is to have the legislature repeal the
law requiring it.

It has also been suggested that a personal surety is useful
where a statute provides a bond amount far in excess of the
actual liability. In this event the obligor can give a personal
surety and then give the personal surety a corporate surety
reindemnifying bond in the actual amount of liability, and thus
make a saving in the bond premium. The solution is again ob-
vious. The legislature should amend the law and reduce the bond
amount commensurate with the liability. One might also con-
sider that when liability is slight, the corporate surety bond
premium would be small and possibly worth paying to avoid
inconvenience.
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THE CORPORATE SURETY:

The corporate surety is a creature of the law and is under
the strict supervision of the insurance departments of the states
in which it operates. When it is organized its financial structure
must meet statutory requirements pertaining to capital and sur-
plus, and it must make a deposit of cash or securities with the
insurance department to secure its obligations. If it wishes to
do business in a state other than its domicile, it must apply to
the insurance department of that state for a license and comply
with the prerequisities, usually including a deposit of cash or
securities and the appointing of the insurance director as the
attorney of the company upon whom service of process may be
made. It must file an annual statement and meet the requirements
for the renewal of its license each year in each state in which it
does business. It must make its investments in accordance with
statute. It must keep books and records of accounts which are
periodically examined by the insurance departments, and these
documents may not be destroyed or disposed of until the insur-
ance department authorizes it. In most states its rates must be
filed and approved by the insurance department before such
rates may be charged, and frequently the forms it uses must
also be filed and approved. The laws provide that when a bond
is written, an unearned premium reserve must be set up; and
when a loss is incurred, a loss reserve must be established. It is
not permitted to write any one risk larger than io% of its ad-
mitted assets in excess of its liabilities.1' If it wants to do business
with the Fedreal Government, it must first be approved by the
United States Treasury Department, and it is thereafter subject
to the Department's regulations. 2

All of these rules, laws, and regulations are imposed upon
the corporate surety to assure the public that when a bond is
written and the obligor defaults, the obligee will be able to
recover from the surety. Because of this regulation and the
publicity involved the obligee can easily ascertain, and may
freely place his confidence in, the financial responsibility of a
corporate surety.

It has been argued that if the personal surety is not permitted
to compete with the corporate surety, monopoly premium rates
will result. If this were true, then we might expect monopoly
rates in other lines of insurance with which the private indi-
vidual does not today compete. Fair premiums are assured by
the thorough regulation to which insurance companies are sub-
11. See generally, Illinois Insurance Code, ILL. REv. STAT. (1953) c. 73.

Also see GA. CODE ANN., TITLE 56 (Insurance).
12. See generally, U.S.C.A., TITLE 6 (Official and Penal Bonds).
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jected, and particularly to rate laws which have been adopted
specifically to the end that rates "shall not be excessive, inad-
equate, or unfairly discriminatory."13 In fact, if personal sureties
did not compete with corporate sureties, the most likely effect
on bond rates would be that the increase in premium volume
would engender economies that would tend to reduce them.

It has been argued that the corporate surety seeks to avoid
payment through technicalities, and that this causes litigation
and brings about delay. In reply it may be said that surety com-
panies consider it good business to keep out of court, and fre-
quently make payments when they do not believe they are liable,
simply to avoid the nuisance of going to court. Corporate sureties
also frequently make payments when they do not believe they
are liable in order to retain goodwill, and are encouraged to
make prompt and fair settlements for the same reason. Where
the liability is on a bond under the supervision of a court, the
company must pay promptly or it may be disqualified from
writing any further business in that court. On the other hand,
surety companies cannot be expected to pay every loss. The
bond itself is the contract, and any claim not within the four
corners of the instrument should not be paid. If it were con-
templated that every claim should be paid, exorbitant premiums
would be required, otherwise the companies would soon be bank-
rupt.

One of the greatest advantages of corporate suretyship is
that the companies are operated by men who have spent years of
time and study on surety problems, and are, therefore, skilled
and well-qualified specialists. They know the hazards through
experience, and are in a position to investigate the obligor, and
by the exercise of sound judgment can spot a poor risk, and can
either refuse it or lay down certain conditions upon which it will
be accepted. Thus an otherwise unacceptable risk may be ac-
cepted by the surety taking joint control of the assets in order
to check proper disbursements and investments, and so prevent
the obligor from dissipating or converting the assets. If such a
risk had been signed by a personal surety, it might very likely
have ended in catastrophe. In many instances, the skilled special-
ist of the surety company can suggest better business procedures
which will forestall losses and give more efficient results. These
men are backed by excellent organizations established with the
end in view of fulfilling suretyship obli.Qations. One of personal
suretyship's greatest faults is the lack of investigation and super-
vision over the obligor.

Those who favor personal suretyship have made much of the

13. ILL. REV. STAT. (1953) c. 73, § 1065.1; GA. CODE ANN, § 56-2001.
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applications that corporate sureties require the prospective ob-
ligor to complete and sign. It is said that it is embarrassing to
answer the questions. It can be answered that since the questions
all pertains to one's trustworthiness and financial and business
background, one should not be embarrassed unless one has a
guilty conscience. The person that is embarrassed by answering
the questions is very probably the person who is least qualified to
enter into an engagement requiring a surety. This is the obligor
that should be weeded out, as he might very likely cause an
unsuspecting personal surety a loss. It is also argued that if one
completes an application and then is refused a bond, it will hurt
his business reputation-he did that himself. Corporate sureties
are very solicitous to see that the information in the application
and the results of the investigation do not become public.

It is further said that filling out an application takes time
and is just "red tape." Anything worth doing takes time. The
information elicited in an application is required to service the
risk, and is definitely not "red tape." It is contended that too
much time elapses between the signing of the application and
the delivery of the bond. Surety corporations recognize the
necessity of signing certain classes of bonds promptly, and have
appointed qualified men as attorneys-in-fact throughout the coun-
try to sign bonds immediately on the spot. These attorneys-in-
fact are well instructed by their Home Office, and are in a posi-
tion to give needed advice to their obligors.

Corporate sureties have benefited society by their loss pre-
vention work. Not only have they prevented losses by various
safeguards, they have made it a point to follow defaulters re-
lentlessly to recover any losses they suffer, and, if the case war-
rants, they insist on criminal prosecution. This of. course dis-
courages breaches, and to prevent is better than to indemnify,
but if a loss does occur, the obligee is made whole. Personal
sureties are not in a position to pursue the defaulting obligor,
and are frequently influenced by expediency and sentiment to
forego prosecution altogether.

The corporate surety offers more stability and permanency
than the personal surety. The personal surety is a human and
may die, but the corporate surety is a perpetual corporation
which never dies. The personal surety may have financial re-
verses and become worthless, whereas a corporate surety is
watched by the insurance departments and is put into the hands
of the courts as soon as financial stress sets in. By statute in
some states, if a corporate surety refuses or neglects to pay
any valid final judgment within thirty days after the rendition
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thereof, the company may be placed in the hands of the courts.'4
The corporate surety oprates nationwide, and the business-

man who is once qualified with the company may quickly get a
bond in any part of the country. If he relied on personal surety-
ship, though a person of the highest integrity, he might easily
be in a place where friends were not available and he could not
provide a personal surety. This situation shows clearly the fallacy
of the argument, that if one cannot give personal surety, there
must be something wrong. In presenting a personal surety bond,
its acceptance may be delayed while the obligee investigates the
surety, whereas a corporate surety bond is immediately acceptable
since a corporate surety's status is easily ascertainable. The mere
fact that a corporate surety does business indicates that it is
reliable, for otherwise the insurance department would have
taken steps to prevent it from doing further business.

It has been said that the corporate surety dictates the terms
of the bond. If a corporate surety tried to dictate the terms,
the parties would be free to go to another surety who would
be willing to do business on the desired terms. Generally speak-
ing, however, one can get what one is willing to pay for-if you
want broad terms, you pay a commensurate premium. If the
bond is required by statute and a narrower bond is executed
than the statute requires, it is a familiar rule nevertheless to
measure the liability under the bond by the provisions of the
statute.'5

Much has been made of the cost of a corporate surety bond.
It may be pointed out that the cost involved is not great since
suretyship is written on the basis of never having a loss, the
premium simply being a service charge. In view of the small
cost, it is difficult to see why individuals should accept a personal
surety risk without chance of gain and put their financial respon-
sibility and business reputation in jeopardy. Suretyship is the
only branch of insurance that must compete with the private
individual.

Most frequently the premium charge is borne by the obligee
as costs of administration, thus relieving the obligor of the ex-
pense. The cost of a fiduciary bond is usually entered in the final
account and is charged against the assets of the estate. Illinois
has a statute which provides that public official bonds may be
14. ILL. REv. STAT. (1953) c. 73, § 800.
15. Arthur Adelbert Stearns, The Law of Suretyship. Fifth Edition by

James L. Elder. Cincinnati: The W. H. Anderson Company, 1951. p. 14;
Lawrence P. Simpson, Handbook on the Law of Suretyship. St. Paul,
Minn.: West Publishing Co., 1950. p. 415.
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paid for out of the funds of the governmental body requiring
the bond. 6

THE OBLIGEE:

The obligee is vitally interested in the value of the suretyship
offered him. Suretyship is provided for the obligee's benefit, and
on default of the obligor, if the surety cannot indemnify him,
he is the loser. When the obligation was originally entered into,
the obligee did not believe the obligor alone was sufficient, so
he insisted on a surety. He' would not have entered into the
obligation except that the obligor gave surety, and to the extent
that the suretyship is inadequate he is in the same position 4
would have been had he accepted the obligor without surety.
Therefore, whatever has been said about personal and corporate
suretyship, pro and con, is of the utmost interest to the obligee.
The wise obligee before consummating an agreement will care-
fully scrutinize the surety offered him, and will not enter the re-
lationship until he is certain that the surety will buttress the
obligor to a point where it is completely safe to do business with
him.

If the obligee has accepted personal surety and the surety
dies, moves, disposes of his property, becomes insolvent or goes
through bankruptcy, then the value of the suretyship has become
impaired. There is no safeguard that the personal surety will
remain financially responsible during the period of the bond.
The obligee does not have a lien on the personal surety's assets
until he has a judgment, and the time elapsing after a default
and before a judgment can be entered gives the personal surety
ample time to dispose of his assets and make himself judgment
proof. The personal surety may oppose entry of judgment and
possibly even win his suit, but if he does not win, he can at least
gain delay. The corporate surety on the other hand is under
close government supervision and cannot hide its assets; it is
easily served with summons and if judgment is entered, it can
easily be collected. In fact, if there is corporate surety, the ob-
ligee need not worry about financial responsibility, for if the
corporate surety is not solvent the courts will take charge of its
affairs which enables the obligee to call for a new surety.
16. ILL. REV. STAT. (1953) c. 103, § 16. provides: "That the state, or any

county, township, municipality, public board or body whether organized
under general or special act shall pay out of the funds of said state,
county, municipality, township, board or body the cost of any official
bond furnished by any officer of said state, county, township, munici-
pality, public board or body required by the laws, rules or regulations
thereof to execute the same, in case said officer shall furnish the same
with a suerty company or companies authorized to do business in this
state . . . "
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If the obligee must go to court against the surety he will find
that he is in a much better position if his suit is against a cor-
porate surety than if it is against a personal surety. The per-
sonal surety is called a "favorite of the law" and his contract
is strictly construed in his favor. This is called the rule of
strictissimi juris. Thus, if the language of the contract is am-
biguous or is susceptible of two constructions, the construction
most favorable to the personal surety will be adopted. It has
been held that alteration of the contract or extension of time
by agreement between the obligor and obligee will release the
personal surety even if the change is minor and even if it is
beneficial to the surety.

This principle is not applied to the corporate surety's con-
tract, in fact almost the opposite rule applies. The rule in con-
struing insurance policies is to construe all ambiguous language
against the insurance company because the company drew the
policy. This rule is applied in interpreting the corporate surety's
contract even though frequently the contract is statutory or
phrased by the obligor or obligee. When the obligor and obligee
agree to alter the contract or extend the time, the corporate
surety is released only to the extent that the change is material
and it has been prejudiced.17

Apparently the reason for treating the contract of the per-
sonal surety and the corporate surety differently is that the per-
sonal surety is an individual who acts as an accommodation
without pay, while the corporate surety is a corporation and
professional risk-bearer in the surety business for profit. The
following language from Rule v. 1Inderson"8 may illustrate the
reasoning used:

The deep solicitude of the law for the welfare of voluntary par-
ties who bound themselves from purely disinterested motives never
comprehended the protection of pecuniary enterpriss organized for
the express purpose of engaging in the business of suretyship for
profit. To allow such companies to collect and retain premiums for
their services, graded according to the nature and extent of the
risk, and then to repudiate their obligations on slight pretexts
that have no relation to the risk, would be most unjust and im-
moral and would be a perversion of the wise and just rules de-
signed for the protection of voluntary sureties.

Evidently this court believes it is "wise and just" to allow per-
sonal sureties "to repudiate their obligations on slight pretexts."

17. Simpson, op. cit., Chapter 3, Construction of the Contract; Restate-

ment, Security §§ 128, 129 (1941).

18. 160 Mo. App. 347, 142 S.W. 358 (1912).
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PROBATE FIDUCIARY BONDS:

In the fields of probate fiduciary and public official bonds
personal suretyship is still very popular. These are both very
important classes of bonds since the amounts involved are great
and the public interest vital. The amount of property passing
through probate each year runs into very big figures, and it is
largely the property of individuals very much in need of it, such
as widows and minors. Public official bonds protect the public's
money and one need only scan the tax revenue lists to learn
the huge sums involved.

In making a spot check of the estates filed in the Probate
Court of Cook County, Chicago, Illinois, in 1952 it was found
that 47% of all estates filed, utilized corporate suretyship." A
spot check of probate estates filed in Rock Island County, Rock
Island, Illinois, revealed that io% of all estates were secured
by corporate suretyship." A similar check in Clinton County,
Carlyle, Illinois, revealed that only 3% of all estates filed used
corporate suretyship.2'

This check would seem to indicate that corporate suretyship
on probate fiduciary bonds is used more in heavily populated
areas than in sparsely populated areas. 2 A further check dis-
closes that the rules of court governing personal suretyship are
much stricter in Cook County than in Rock Island or Clinton
Counties. Under the rules of the Probate Court of Cook County,
the personal surety must file a verified schedule and must agree
not to convey or encumber his real estate described in the
schedule. This schedule is recorded against the real estate.
The rules of the Probate Court of Rock Island provide that,
"sureties on bonds shall justify in writing," but as a matter of
practice no effort is made to assure that the personal surety has
sufficient assets to cover any losses for which he may become
liable. In Clinton County personal sureties on probate bonds must
be real estate owners.

The rules for qualifying sureties in probate courts vary from
19. In making the spot check in Cook County, one day in each month in

1952 was used. In the 12 days checked 584 probate estates were filed
of which 275 were secured by corporate suretyship.

20. In Rock Island County 243 probate estates were filed in the period
January 1, 1952 to June 30, 1952, of which 25 were secured by cor-
porate suretyship.

21. In Clinton County, 99 probate estates were filed in the year 1952, of
which 3 were secured by corporate suretyship.

22. 1950 Census:
Cook County, Illinois ...................... ....................... 4,508,792
Rock Island County, Illinois ........................... 133,558
Clinton County, Illinois ................................. 22,594

23. Rule 16 of the Probate Court of Cook County.
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one jurisdiction to another. Thus Walter C. Stevens, Ordinary,
Bibb County, Georgia, writes:

It is the practice of this court to accept personal sureties pro-
vided they make a tax return on real estate in this county in their
individual names at a valuation of double the amount of the bond
over and above homestead exemptions.24

Eugene Gunby, Judge, Court of Ordinary of Fulton County,
Atlanta, Georgia, writes:

Whenever a surety has a tax assessment on his property equal to
the amount of the bond plus a bankruptcy homestead in the amount
of $1,600.00, he is freely accepted by the court, unless good cause
is shown to the contrary. If the above cannot be shown, then a
careful investigation is made to determine the ability of the surety
to qualify.25

Section 113-1205 of the Georgia Code Annotated is an in-
teresting provision. It provides:

Whenever, under a citation for administration, according to Sec-
tion 113-1202, any person entitled to administration under the rules
set forth in that section shall offer to the ordinary good and suffi-
cient security, as required in Section 113-1217, although not en-
titled to the administration by priority under the rules for granting
letters, such person so offering security shall nevertheless be en-
titled to the administration, by reason of his ability to give secur-
ity, in preference to one who has priority according to rule, but
does not offer security.

This provision would seem to permit probate fiduciaries to com-
pete for the administration of an estate on the basis of which
one can give the best security. In actual practice though, this
provision seems to have worked out satisfactorily. 6

Undoubtedly, rules of court strictly requiring personal sureties
to show that they will be able to respond if losses should occur
on their bonds tends to encourage the use of corporate sureties.

Attorneys practicing in a jurisdiction where personal surety-
ship is freely used on probate bonds usually say that they have
been practicing law for so many years and in that time can recall
only two or three losses. Certainly personal suretyship has
worked sufficiently well in the smaller communities so that law-
yers have not agitated for a change. But it can be seen that advis-
ing the use of personal suretyship with a resulting loss could be
embarrassing to the attorney. The involvement of the disillusion-
ed personal surety in a suit to pay a loss for which he received no
24. Letter dated September 1, 1953 in the author's file.
25. Letter dated August 21, 1953 in the author's file.
26. In a letter to the author dated October 16, 1953, Eugene Gunby, Judge,

Court of Ordinary of Fulton County, Atlanta, Georgia, writes: "I
cannot recall an occasion when it has been necessary to appoint some-
one other than the party who has the priority of appointment by
reason of inability to furnish bond."
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benefit would most likely embitter him against the lawyer who
advised him. Collection difficulties of the obligee would cause him
to look unkindly upon the lawyer. But not only would the at-
torney likely lose these as future clients, his reputation in the
community would probably be affected. If the attorney himself
signs as personal surety and must pay a loss, his clients might
very well feel that he cannot adequately represent them since
he has not been able to handle his own affairs without a loss.

One great reason why personal suretyship operates fairly well
on probate fiduciary bonds is that they are not an inherently
dangerous class. The probate judge exercises close control over
the fiduciary estate. If the matter is not actually terminated in
one year, there is a periodic accounting with proof that the
fiduciary is in possession or control of the assets, so that a de-
fection of duty could not be hidden for much more than one
year. The individuals entitled to the proceeds of the estate watch
the acts and doings of the fiduciary, and if any irregularities are
discerned, they will bring them to the attention of the court.
These factors discourage the fiduciary from converting the assets
in his trust.

In addition, the lawyers and judges in effect underwrite fiduci-
ary bonds. For instance, a lawyer in drawing a will decides
whether he should waive bond, require a personal surety bond
or provide specifically that a corporate surety bond be given.
Then when the testator dies, the attorney probating the estate
again decides what security the fiduciary should give. Thereafter,
it is underwritten a third time by the judge who passes on the
petition appointing the fiduciary. In a small neighborhood, the
attorney and the judge will either know all the individuals in-
volved or be acquainted with their reputation, and they will base
their decision on this first-hand information. If the bond has
hazardous features, or if it is in a larger amount than they would
care a private individual to undertake, corporate suretyship will
be requested. As a result of this procedure, the more hazardous
fiduciary bonds are the ones offered to the corporate surety com-
panies.

While losses on fiduciary bonds secured by personal suretyship
are few, there are losses. Probate judges are shocked to find
fiduciaries in default and personal sureties worthless. When a
loss occurs, wards and beneficiaries may suffer privations and
hardships by being deprived of their property which others may'
have suffered privations to provide for them. It cannot be said
that personal suretyship has operated so badly as to be against
public policy. To outlaw it, therefore, would be undemocratic.
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But it is difficult to see how anyone could object to laws and
rules of court so governing personal suretyship that, in the event
of a loss, the obligees could collect from the personal sureties.

A Kentucky statute provides that if a court in a guardian's
estate accepts " . . . persons as surety as do not satisfy it of
their sufficiency, the judge so in default and his sureties shall be
jointly and severally liable to the ward for any damage he may
sustain thereby.""7 This statute has been enforced against judges
and their sureties." A judge in a jurisdiction with such a statute
would be under the necessity of carefully underwriting every
bond upon pain of having to pay the loss himself if any resulted.
He would clearly be in a better position if he insisted upon a
corporate surety bond, for then he could rely on the Department
of Insurance to see to it that the corporate surety is solvent, and
on the corporate surety to see to it that the bond is properly
underwritten and any losses paid.

The Probate Law Division of the American Bar Association
has reported a "Model Probate Code."29 This code provides
that a personal surety on a probate bond must own property
subject to execution, of a value over and above his liabilities,
equal to the amount of the bond. If the bond amount exceeds
$I,OOO, he must own equities in real estate equal to the amount
of the bond, and the bond becomes a lien on the realty."

As has been previously stated, in Cook County, Chicago,
Illinois, a personal surety on a probate bond must schedule his
real estate, and agree not to convey or encumber the real estate
described until he is released from liability under the bond.
Under the Illinois law a corporation acting as a fiduciary need
not give bond,3' and the testator may waive bond in his will;
however, when the testator has waived bond the court may in
its discretion require bond. " By rule of court a testamentary
guardian must give bond even if the testator excused bond.3" In
small estates of minors personal suretyship is permitted without
the real estate qualification. This system has given excellent re-
sults, and other jurisdictions might study it with a view of
adopting its principles.

27. Ky. REv. STAT. (1948) § 387.07(5).
28. Rider's Executrix v. Sherrard's Guardian, 231 Ky. 112, 21 S.W.2d

147 (1929).
29. Lewis M. Simes and Paul E. Basye, Problems in Probate Law. Ann

Arbor: The University of Michigan Press; Chicago: Callaghan & Com-
pany, 1946.

30. Ibid., p. 124-125. See Sections 111, 112 and 113 of the Model Probate
Code.

31. ILL. REv. STAT. (1953) c. 3, § 299.
32. ILL. REv. STAT. (1953) c. 3, § 302.
33. Rule 15 of the Probate Court of Cook County.
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Laws providing that the personal surety schedule real estate
to the value of the bond amount and that the bond become a
lien against it, should amply protect wards and beneficiaries of
fiduciary estates. The title of the real estate offered should be
examined to prevent "straw" bondsmen from scheduling a piece
of property for a bond in a larger amount than the value of
the property, or from scheduling it over and over for numerous
bonds. This practice has been prevalent in executing bail bonds. 4

The giving of a bond should not degenerate into a mere gesture.
If it is deemed necessary to give a bond, then the bond given
should have value. Each year the court should examine every
probate bond, whether secured by personal surety or corporate
surety, for adequacy. A personal surety may die or go into
bankruptcy, and the real estate scheduled may decline in value.
Assets of the estate may increase, making the bond amount too
small, or the assets may decrease, permitting the reduction of
the bond amount and saving the estate a portion of the cor-
porate surety premium.

There are some arguments commonly used in favor of cor-
porate suretyship in probate estates which may be mentioned.
The yearly premium notice to the fiduciary acts as a reminder
to close the estate, and surety companies take an a'ctive part
either in bringing pressure on the fiduciary to close the estate
or in actually closing it themselves, thus rendering the court a
service. Some state statutes have tacitly recognized that cor-
porate suretyship is more valuable in fiduciary estates than per-
sonal suretyship by providing a smaller bond amount if it is
written with a corporate surety than if it is written with a per-
sonal surety. 5 It has also been pointed out that large estates are
most often secured by a corporate surety, thus indicating a pref-
erence for corporate suretyship by successful people.

The cost argument used against the corporate surety bond is
undoubtedly the best argument. Even though fiduciary bonds
are underwritten on the theory of never suffering a loss and the
premium is only a service charge, there are those who make

34. Arthur Lawton Beeley, The Bail System in Chicago. Chicago; The
University of Chicago Press, 1927. Beeley reports one instance where
a bondsman listed a piece of real estate he did not own to secure 22
bail bonds. These bonds totaled $126,500 and eventual forfeitures
amounted to $34,500. In another instance a bondsman had an equity
of $6,750 in a piece of real estate, and in a period of about 6 months
he scheduled this realty for bail bonds totaling $269,500. Another
bondsman had an $11,000 equity in a piece of real estate which he
scheduled for 33 bail bonds totaling $79,000. In all of these instances
the law provided that real estate may be scheduled to one-half the
value of the equity.

35. ILL. Ruv. STAT. (1953) c. 3, §§ 303,304.
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much of the expense. It is said, for instance, that a small estate
of an incompetent or minor will become exhausted through the
years simply through paying bond premiums. The solution here
is that estates so small should be closed either by spending the
money for the benefit of the ward, or depositing it in a bank
subject to order of court. It is also said that large estates require
large bonds so that the premium is too costly. The higher limits
of probate bonds cost less than the lower limits, and it would
seem that large estates could bear the expense. It may be pointed
out that the cost of a $5,ooo fiduciary bond is $35 or 7/Io of
i% of the penalty of the bond; a $5o,ooo bond costs $26o or
52/100 of i% of the penalty; and a $ioo,ooo bond costs $46o
or 46/IOO of i% of the penalty. But in any event, the legal
procedure should be checked to see if a portion of the assets
can be deposited with a trust company and thus reduce the bond
amount and premium pro tanto. Illinois has a statute providing
for this. 6 Sometimes however, agents and attorneys are afraid
to suggest the depositing of assets for fear of giving the trust
company their contacts and thereby depriving themselves of
business.

REPORT OF GOVERNMVIENT INVESTIG,4TION:

This paper would not be complete without considering the
"Report of Fidelity Bond Commission" issued by a Joint Com-
mission of Congress which was created by an Act of Congress
approved August 5, i909. In 19o8, seventeen of twenty-one
surety companies authorized to write bonds for the officers and
employees of the Government promulgated premium rates which
represented an advance of "50 to 300 per cent over the old
rates."37 The Joint Commission was organized to "inquire into
the rates of premium heretofore and now being charged as well
as those proposed to be charged by surety or bonding companies
for bonds of officers and employees of the United States."3

The resulting report was a scathing indictment of the opera-
tions of the surety companies. The report states that:

... the surety companies have not paid losses in full, have not
paid them promptly, and have not paid them, generally, without
litigation. Of claims aggregating $616,942.42, which have accrued
under bonds, outside of the Post Office Department, having cor-
porate sureties, the companies have paid claims amounting to only
$226,325.88. They have paid only 36.69 per cent of the amount due
the Government under their legitimate losses, and much of that

36. ILL. Rzv. STAT. (1953) c. 32, § 288 (C).
37. H.R. Rep. No. 2267, 61st Cong., 3rd Sess. 2 (1911); Sen. Rep. No.

1260, 61st Cong., 3rd Sess. 2 (1911).
38. Ibid., p. 1.
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has been paid only after long and vexatious litigation.
The small proportion of losses paid by the companies in com-

parison with the losses incurred, is due principally to the com-
panies' avoidance of liability on technical grounds and to the
insolvency of companies. The 63.31 per cent of losses unpaid
include a large amount abandoned through relief acts of Congress,
a fact that illustrates one of the greatest defects of the present
system. When a loss occurs under a bond for which the officer
who pays the premium is liable but which is due to the dishonesty
of a subordinate, the officer is relieved by Congress ... 39

The report stated that personal sureties gave one-sixth better
protection than the corporate sureties. The percentage of losses
paid by the personal sureties was 43.24 per cent compared to
36.69 per cent by the corporate sureties." The report also found
that the surety companies not only furnished inadequate pro-
tection to the Government in paying losses "but that they
furnish little protection in the matter of preventing losses"'"
and that "the premium rates charged by the companies have been
unreasonably high."4

The Joint Commission suggested five remedies. Of these rem-
edies the one recommended provided for the establishment of
a fund out of which to pay losses, the report stating that a
"mutual bonding fund under the supervision of the Government
is the only one that can be recommended as wholly safe and
satisfactory."43

It must be remembered that in the years covered by this report
the corporate surety business was very new. The first corporate
surety on the North American Continent was organized in
1872."4 The principles and practices of corporate suretyship were
not yet understood and the companies did not even have a trade
association until 19o8 so that they could learn the basic ideas
from each other. Distrust and jealousy existed between the com-
panies and each wanted to keep its ideas to itself. No two com-
panies had the same classification of premiums, and each com-
pany did its own rating. The laws were weak and inadequate.

Joseph Button, Insurance Commissioner of the State of Vir-
ginia, became interested in the plight of the surety companies,
and together with several other Insurance Commissioners began
investigating them in 1907. He found a guess-work method in
setting aside unpaid loss reserves. In one instance a reserve of
$30,000 was set up and the company in fact paid a loss of sev-

39. Ibid., p. 3-4.
40. Ibid., p. 4.
41. Ibid., p. 4.
42. Ibid., p. 3.
43. Ibid., p. 9.
44. This was the Guaranty Company of North American which was or-

ganized in Canada.
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eral hundred thousand dollars on the claim. He found the com-
panies' surpluses set too high and in all but one company they
were reduced. The rivalry between companies was so great that
any number of risks were written for no premium or at a nom-
inal premium. A $2oo,ooo bond on the Treasurer of Cook
County, Illinois was written for no premuim, and the president
of the surety company explained it was a "target risk."4

As a result of these examinations some companies were com-
pelled to re-insure or to liquidate. At the 19o8 Insurance Com-
missioner's Convention a resolution was unanimously adopted
to appoint a fidelity and surety committee to formulate recom-
mendations for uniform laws and regulations. On October 28
in the same year the surety companies cooperated by organizing
a trade association called the Surety Association of America
which Button calls "the greatest step that was ever taken and
the beginning of the wonderful prosperity that has continued
almost ever since."46 A year later on October I, i9o9, Ruther-
ford H. Towner, an experienced company underwriter, estab-
lished an independent organization, the Towner Rating Bureau,
which put surety rates on a scientific basis.

In 195o, a bill was pending before the 8ist Congress pertain-
ing to the bonding of employees of the executive departments
and independent agencies of the Federal Government, and to
authorize the payment of the premiums on such bonds from
funds available for administrative expenses. The report47 ac-
companying the bill gives an indication of the present attitude
toward corporate suretyship.

The report states that in return for the cost of the premium
the " . . . Federal Government will receive, in addition to in-
surance against fraud, negligence, and dereliction deterrence
against mishandling in the Federal Government's enormous fiscal
and property operations, which naturally flows from coverage
by commercial bonds ...,48 In the conclusion the report states
the cost is proper " . . . in view of the deterrent effect and other
benefits and protection afforded through the use of a commercial
surety bond."4

The report includes a letter from the Acting Comptroller
General of the United States, in which he states " . . .the net
cost of the plan to the Government would be relatively small
when the advantages of the continuation of commercial type

45. Colonel Button's "Reminiscenses." An address delivered in October
1926, and distributed in pamphlet form by the Towner Rating Bureau.

46. Ibid., p. 6.
47. H.R. Rep. No. 2237, 81st Cong., 2d Sess. (1950), to accompany H.R.

8706, 81st Cong., 2d Sess. (1950).
48. Ibid., p. 2.
49. Ibid, p. 4.
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bonds are considered."" ° It will be remembered that the "Report
of the Fidelity Bond Commission" of 1911 recommended the
establishing of a fund out of which to pay losses. In the Acting
Comptroller General's letter he stated that " . . . the General
Accounting Office is opposed to any proposed legislation which
would provide for the setting up, from appropriated money or
otherwise, of a fidelity trust fund and the establishment of a
board to determine what items are to be charged against such
fund, . .."51
CONCLUSION:

Presently conscientious individuals in positions of responsi-
bility are becoming concerned about the value of personal surety
bonds and are instituting reforms. As an illustration, there is
over a half million dollars at the present time owed to the State
and Counties of Tennessee as a result of defalcations of public
officials. Those officials who want to make corporate surety bonds
are frequently turned down because the records in the various
offices are inadequate.

It is next to impossible to collect money from personal sureties
as a result of defalcations because in most instances the bonds-
men will turn out to be members of the Quarterly County Court,
and obviously they are prone to excuse defalcations. The At-
torney General has rendered an opinion that the State cannot
prosecute in instances where the County Court forgives a short-
age.

Representative Hoyt Bryson at the request of Jeanne S.
Bodfish, Comptroller of the Treasury, State of Tennessee, in-
troduced a bill at the last legislative session52 which provided
that certain named public officials be required to execute their
official bonds with corporate sureties. During the debate on the
bill it was brought out that the statutes on how to set bond
penalties, and who is to set them, are in conflict. As a result the
amount of various officials' bonds are out of line and corporate
surety premiums would be a drain on the county funds. The bill
failed of passage.

Jeanne S. Bodfish, the Comptroller, writes:
. . .I am happy to say that we were successful in enacting a law

which requires all counties to maintain a system of records which
meets standards to be set by this office. I want to make every effort
to establish a good record system in all our ninety-five counties
during our two-year term of office . . . my thought now is to
make a very thorough study county by county of the amounts of
bond penalties and recommend for the next Legislature a bill
which will set some uniform method of determining bond penal-
ties .... 53

50. Ibid., p. 6.
51. Ibid., p. 5.
52. House Bill 268.
53. Letter dated April 17, 1953 in the author's file.


