
INCONSISTENCIES IN THE FEDERAL ESTATE,
GIFT AND INCOME TAXES REGARDING
GRATUITOUS, INTER VIVOS TRANSFERS

By DANA B. DRAKE*

The purpose of this short article and the chart attached is
to attempt to point out the imperfect structure of the Internal
Revenue Code and a number of the inconsistencies it has en-
gendered among the estate, gift and income tax laws as applied
to certain inter vivos transfers without consideration. That is to
say, one particular transfer may receive inconsistent treatment
causing overlapping taxes or unexpected consequences regarding
the basis and holding period of the transferred property. It is
hoped that this effort will aid in the avoidance of the pitfalls in
the area of gratuitous transfers. Transfers for valuable con-
sideration or for the release of inheritance or support rights will
not be covered.'

Some of the anomalies to be discussed are well expressed by
Rabkin and Johnson as follows:

First, it must be recognized that there is no essential correlation
between the income tax and the gift tax. On the one hand, the
gift tax may be avoided upon the creation of a trust even though
the transfer succeeds in deflecting income tax from the grantor to
the trust or to the beneficiary. See Sanford v. Com'r, 308 U.S. 39.
On the other hand, the creation of a trust may result in a taxable
gift even though the grantor remains taxable on the income. See
Herzog v. Com'r, 116 F.2d 591, discussed below. And a taxpayer
may be in the unfortunate situation of having created a taxable
gift without deflecting his income tax, and without reducing the
value of his estate for estate tax purposes. See Robinette v. Hel-
vering, 318 U.S. 184... 2

In addition to the inconsistencies pointed out by the above
authority, further attention is called to the basis and holding
period problems which may likewise have different criteria for
establishing "completeness." For the information of the reader
a brief note is taken of the problem of "present" and "future"
interests under the Gift Tax heading for each transfer in the
chart.

*Member of the firm of Young, Hollis, Fort & Drake, Columbus; A.B.,
1948, Davidson College; LL.B., 1951, University of Virginia; LL.M.
Taxation, 1952, New York University; Member American and Georgia
Bar Associations.

1. In connection with transfers for the release of inheritance rights or
support rights there are inconsistencies among the estate, gift and
income taxes on the question of whether the transfer is a gift. See
INT. REv. CODE § 811(b) (Estate Tax); Farid-Es-Sultaneh v. Comm'r,
160 F.2d 812 (2nd Cir. 1947); ef. SURREY AND WARREN, FEDERAL IN-
COME TAXATION, CASES AND MATERIALS, pp. 480, 764 (1953).

2. RABKIN & JOHNSON, FEDERAL INCOME, ESTATE AND GIFT TAXATION,
§ 57.07 (1).
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To obtain the over-all tax picture of the "completeness" of a
particular transfer several questions must be answered.

(1) Is the transfer complete for gift tax purposes so that a
gift tax return is in order and a tax perhaps payable?

(2) Will the transfer be complete so that the property purport-
edly conveyed will not later be included in the grantor's estate?

(3) Will the transfer be complete so that the grantor will no
longer be taxable on the income of the property interest intended
to be transferred?

(4) Will the transfer be a completed gift so that the grantee
will pick up the grantor's basis,3 or will the gift be incomplete
so that the fair market value at the death of the grantor, or one
year thereafter, will be used?4

(5) Will the holding period of the grantor carry over, 5 or will
it date from the grantor's death? G

In a transfer where any of the following situations occur the
tax consequences may be inconsistent, depending upon the par-
ticular facts.

(1) Where there is a reversion or possibility of reverter to the
grantor.

(2) Where a life estate or term for years is retained by the
grantor.

(3) Where a power to alter, amend, revoke, or terminate a gift
is held by the grantor or a third party.

(4) Where a power of control over the enjoyment or manage-
ment of the property is retained by the grantor or a third party.

(5) Where a transfer is made in contemplation of death.
(6) Where a transfer was intended to take effect at grantor's

death.

To the surprise of the grantor, trustee or beneficiary, where any
of the above situations occur there may be an unexpected tax, an
unfavorable basis, or an unfortunately short holding period.

Each transfer should be carefully examined to ascertain why
the transfer was made; when the donee will enjoy the property;
what powers are retained; and, who holds the powers. These
factors may be quite relevant in deciding whether the transfer
is complete for a particular purpose; what returns are in order
and their contents; what taxes will be payable; and, whether a
sale by a trustee or donee of the property purportedly given is
desirable.

In order to aid the reader more easily to understand the con-
tents of the chart, the writer would like to make a brief synopsis
of the relevant and basic principles of the various taxes.

3. INT. REV. CODE § 113 (a) (2). The basis for loss is the donor's basis or
the fair market value at the time of the gift, whichever is lower.

4. INT. REV. CODE § 113 (a) (5).
5. INT. REV. CODE § 117 (h) (2).
6. See Fifth Ave. Bank of New York v. U.S., 41 F.Supp. 428 (Ct. of

Claims 1941) ; INT. REV. CODE § 113 (a) (5).



MERCER LAW REVIEW

THE GIFT TAX

The gift tax is not an exceedingly important tax from both
the revenue point of view as well as the frequency of its appli-
cation. A person making an outright gift of property over $3,000
must file a gift tax return,' but will not be required to pay a
gift tax until the $30,000 one-time exemption has been ex-
hausted. After the one-time exemption has been exhausted, or
prior thereto, a person may give away $3,000 worth of property
to any number of persons without a gift tax, if the interest con-
veyed is a "present" interest. If a "future" interest in property
is conveyed by gift, a return is required even before the $30,000
exemption is exhausted, regardless of the smallness in value of
the future interest, and no annual exclusion is allowed.' For tax
purposes a vested remainder is a "future" interest. 10

The "completeness" problem for gift tax purposes is impor-
tant from the point of view of the necessity for filing a return
and, of course, the payment of the gift tax, if due. When a gift
is revocable, under certain circumstances it is not complete and no
return is required. 2 Under other circumstances, even though a
completed gift for gift tax purposes has been made, the prop-
erty may later be included in the grantor's estate. The writer
will attempt to point out these circumstances under the Estate
Tax discussion and in the chart attached.

THE ESTATE TAX

The estate tax, likewise not too important in the Govern-
ment's fiscal budget, may be of great significance to an indi-
vidual's estate when it is applicable. A counselor advising a client
to give away part of his property to avoid the high estate tax

7. TNT. REV. CODE § 1003 (b) (3). Where donor is married, gifts by the
donor of present interests to each third party, not in excess of $6,000
may be made annually even after the cne-time exemption of both
spouses has been exhausted, if the spouse joins in the return. INT. REV.
CODE §§ 1000 (f), 1003 (b) (3). In this case, $6,000 to any number of
persons, each, may be given gift-tax free. In case of a gift to a spouse,
one-half is deducted and then the $3,000 annual exclusion and the
$30,000 one-time exemption are allowed. INT. REV. CODE §§ 1004 (a) (1),
(3),1003 (b) (3).

8. Where donor is married the .cne-time exemption for gifts to third
parties may be as high as $60,000. TNT. REV. CODE §§ 1004 (a) (1), 1000
(f) (1) (a). See note 7 supra for gifts to a spouse. But see Rev. Rul.
54-30, 1954 Cum. Bul., p. 10 where one spouse has exhausted his or her
specific exemption.

9. INT. REV. CODE §§ 1003 (b) (3), 1006 (a).
10. Rosa A. Howze. 2 T.C. 1254; cf. RABKIN & JOHNSON, Op. Cit., § 51.11 (2).
11. For penalties for failure to file a gift tax return see TNT. REV. CODE

§§ 1018- 1024, 3612 (d) (1).
12. See U.S. Treas. Reg. 108, § 86.3 (1943).
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brackets should make sure that the gifts made are complete for
estate tax purposes. Furthermore, care should be taken in the
selection of the property to be given, for it may be advisable to
keep low-basis property in the estate so that a high basis may
be picked by the heirs, devisees, the estate, or a testamentary
trustee.

The estate tax law1 considers certain inter vivos transfers
part of the grantor's estate when he dies, such as gifts in con-
templation of death, 14 revocable trusts,1 ' transfers taking effect
at the death of the grantor," and property transferred wherein
a life estate is retained by the grantor."

While the gift and estate taxes are considered to be in pari
materia," this is true only to a limited extent.' The cases clearly
indicate that there may be a double tax on not only transfers in
contemplation of death,2" but also on certain revocable trusts2 '

and transfers taking effect at the grantor's death.2 - Where a
gift tax has been paid on a gift complete for gift tax purposes,
a credit is allowed on the estate tax return,22 though it is grossly
inadequate in many cases. 24 For this reason a counselor should
make sure to avoid both taxes since his client may have been
better off if no gift had been made.

Furthermore, where a gift is really incomplete for gift tax
purposes there is, of course, no estoppel against the Government
to claim that an estate tax is due on the property, even though
the statute of limitations prevents obtaining a refund of the gift
tax paid.25

THE INCOME TAX

While the gift and estate taxes may, to an extent, be in pari
materia, the income tax is not in pari materia with either. 2

' The
13. INT. REv. CODE § 811.
14. INT. REV. CODE § 811 (c) (1) (A).
15. INT. REV. CODE § 811 (d).
16. INT. REV. CODE §§ 811 (c) (1) (C), 811 (c) (3).
17. INT. REV. CODE § 811 (c) (1) (B). Or for a period not ascertainable

without reference to the grantor's death, or has retained an interest
for a period which in fact does not end prior to his death.

18. Sanford's Estate v. Comm'r, 308 U.S. 39, 60 S.Ct. 51, 84 L. Ed. 20
(1939).

19. Smith v. Shaughnessy, 318 U.S. 176, 63 S.Ct. 545, 87 L. Ed. 690 (1943).
20. INT. REV. CODE § 811 (c) (1) (A) ; cf. DeWind & Lidstone, Federal

Estate Tax (Practicing Law Institute 1951), pp. 15-20.
21. Comm'r v. Prouty, 115 F.2d 331 (1st. Cir. 1940).
22. Smith v. Shaughnessy, 318 U.S. 176, 63 S.Ct. 545, 87 L. Ed. 690 (1943).
23. INT. REV. CODE §§ 813 (a), 936 (b).
24. See CCH, FEDERAL ESTATE AND GiFr TAX REPORTER 1954, § 1150.101.
25. Gaylord v. Comm'r, 153 F.2d 408 (9th Cir. 1946).
26. Commonwealth Trust Co. of Pittsburgh v. U.S., 96 F.Supp. 712 (W.D.

Pa. 1951).
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requirements of "completeness" for the various aspects of the
income tax are found throughout the Code and Regulations.
Failure to comply with them may cause the grantor to be taxed
on the income from a property interest which, for gift and estate
tax purpose, may have been completely conveyed. Sections i66
and 167 of the Internal Revenue Code tax the income of a trust
to the settlor where the power to invest the income or corpus
in the settlor is held by the settlor or a person not having a sub-
stantial adverse interest, or by both.27 The Clifford Regulations"
deem a transfer incomplete, and tax the settlor with the income
from the property purportedly transferred, in situations where
there is a reversion to the settlor after less than ten years (or
fifteen years if certain powers are retained), and, regardless of
the period, where other broader powers of management are re-
tained, in some instances by the settlor or "controlled" person,
and in other instances even by an "independent" person.'9

Not only the "whose income" provisions of the income tax
law but also the basis and holding period provisions may be
inconsistent with either the gift"° or estate3' tax law. In some
instances the donee will even acquire the settlor's basis where the
settlor is considered the owner of the property for "whose in-
come" purposes, instead of picking up perhaps a higher basis on
the death of the settlor.3

The holding period is quite important in the capital gains area.
A trustee or donee may consider himself as acquiring property
by an earlier gift but may discover that a new holding period
starts at the death of the settlor 3" Hence, the gain from a sale
after the death of the settlor, but within six months from it,
may be taxed at rates much higher than 25% or 26% as a short
term capital gain. The holding period, however, is not affected
by the fact that the optional valuation date is used by the execu-
tor or administrator and a different basis for income taxes ac-
quired. 4

27. Compare with INT. REV. CODE § 811 (d), where the property is in-
cluded in the grantor's estate if the power to revoke, alter, amend or
terminate is held by the grantor in conjunction with any third party,
but the property is not included where the power is held solely by a
third party, regardless of the lack of a substantial adverse interest.

28. U.S. Treas. Reg. 118, § 39.22 (a)-21 (1953). See Helvering v. Clifford,
309 U.S. 331, 60 S.Ct. 554, 84 L. Ed. 788 (1940).

29. See RABKIN & JOHNSON, Op. cit., §§ 58.01, 58.05.
30. See examples 4, 6 & 12 in chart.
31. See examples 2, 5, 6, 9, 12, 14, 15 & 16 in chart.
32. See examples 4, 6, 8, 9, 11 & 12 in chart.
33. INT. REV. CODE § 113 (A) (5); See Fifth Ave. Bank of New York v.

U.S., 41 F.Supp. 428 (Ct. of Claims 1941); cf. Edith Hill DeWees,
1 T.C. 791.

34. See RABKIN & JOHNSON, op. cit., § 54.10 (10).
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The chart attached contains the present law on inter vivos
transfers. A word of caution is issued in this regard for there
have been a number of statutory changes bearing on the results
of the fact situations presented."5

An examination of the fact situations will reveal that a great
deal may depend upon minute factors far out of proportion to
their actual economic significance.

It is the writer's hope that this article and chart will be of
some small value to the counselor in answering a proposed
question and in avoiding pitfalls.
35. For example, under pre-1921 law the donee or trustee picked up as

a basis for gain or loss the fair market value of the property received
as of the date of the transfer. INT. R-v. CODE § 113 (a) (4). Between
1921 and 1942 the basis for loss acquired by the donee of an ordinary
gift was computed differently from that of a beneficiary or trustee
of a gift in trust. See RABKIN & JOHNSON, op. cit., § 51.03 (8). Under
prior law all gifts in trusts were gifts of future interest and no
annual exclusion was allowed. INT. REV. CODE § 1003 (2). The estate
tax law, regarding revocable trusts and interests as taking effect at the
grantor's death, has been modified greatly. INT. REV. CODE §§ 811 (D),
811 (c); cf. DeWind & Lidstone, Federal Estate Tax (Practicing Law
Institute 1951), pp. 21-34. The basis provisions of INT. REV. CODE
§ 113 (a) (5) have been modified (in an attempt to correlate it with
the estate tax) by providing that the basis of property transferred by
the grantor, where a life estate has been retained by the grantor along
with the power to affect enjoyment of the corpus by alteration (for-
merly to revoke), shall be the market value at the grantor's death, or
one year thereafter, if disposed of after the grantor's death. Tech-
nical Changes Act of 1953, § 203, 67 STAT. 615 (1953). The basis of
gifts in contemplation of death, prior to 1928, was the fair market
value on the date of the settlor's death. See N.Y.U., 11th Ann. Inst.
on Fed. Taxation, pp. 519, 521, 522. Where a person dies after Sep-
tember 23, 1950, there is a conclusive presumption in favor of the
estate that gifts made prior to three years from date of death were
not in contemplation of death. See INT. REV. CODE § 811 (1), added by
the Revenue Act of 1950, § 501 (a), 64 STAT. 906 (1950).
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ESTATE, GIFT, AND INCOME TAX CHART
INTER Vivos TRANSFERS WITHOUT CONSIDERATION

FACTS

(1) S conveys property
to A for life, re-
mainder to B in
Fee Simple.

(2) S conveys property
to A in Fee Simple,
subject to a life
estate (or right to
income) in S for
life.

(3) S conveys property
to T in trust for
B. S reserves the
right to income for
life and the power
to alter the trust so
as to affect enjoy-
ment of corpus.

(4) S conveys property
to T in trust for B.
S reserves solely in
himself the power
to amend (revoke,
alter, or terminate)
the trust.

(5) S conveys property
to T in trust for B.
S reserves power to
revoke with consent
of B.

(6) S conveys property
to T in trust for B.
S reserves power to
revoke with consent
of T.

ESTATE TAX

Property is not in-
cluded in S's
estate.

Value of property
included in S's es-
tate." Credit for
gift tax paid.39

Value of property
is included in S's
estate.

3

Value of property
included in S's
estate.4

Property included
in S's estate; it
makes no difference
who holds power
with S, if S has
the power. 50

Property included
in S's estate as
long as S holds
such a power with
anyone.55

GIFT TAX

A completed gift of
a present interest
(life estate) and of
a future interest (the
vested remainder).s6
File gift tax return.

A completed gift ,of
a future interest to
A.4 1 File gift tax
return.

Not a completed gift;
therefore, no return
required. Annual
gifts of income.4"

Not a completed
gift; annual gifts of
income.

47

A completed gift.5 1

A future or present
interest, depending
on whether discre-
tionary ,or currently
distributable.

5 2

Gift is not complete;
therefore, no gift tax
return necessary.5

6

INCOME TAX

Income taxed to A.
Donor's basis and
holding period
carry over.37

Income taxed to S.41
S's basis and holding
period carry over.

4 2

Income taxed to S.
S's basis and holding
period used during
S's life, but new
basis at S's death if
power still unre-
voked.

45

Income taxed to S.4
During life of S, use
S's basis and holding
period; new holding
period but no new
basis at S's death
even if power unre-
yoked.

49

Income taxed to T
and/or B, depending
upon terms of trust
and amounts dis-
tributed.63 S's basis
and holding period
carry over.54

Income is taxed to
S since no substan-
tial adverse interest
in T.5 7 Basis of S
and S's holding
period carry over
even after S's
death.

5 8

(Please turn to Page 285 for Footnotes)
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FACTS ESTATE TAX

(7) S conveys property
to T in discretion-
ary trust for B. B
is given power to
revoke or terminate
the trust and to
return the property
to S.

(8) S conveys property
to T in a discre-
tionary trust for
B. T alone has
power to revoke.

(9) S conveys property
to T in trust for son
(B) for life, remain-
der to C in fee. S
reserves power to
accumulate income
for C.

(10) S conveys property
to T in trust for B
(10 yrs. old) until
B is 30. Income to
be accumulated by
T and B, but B's
guardian may ac-
quire corpus for B
at any time. T is
unrelated to S. No
guardian appointed.

(11) S conveys property
to T in a currently
distributable trust
for son IB), 15 yrs.
old, until B is 35.
S reserves non-fidu-
ciary powers to
direct investments.
Corpus to B at 35.

(12) S conveys property
to T in trust for A
and B, minor sons.
S alone has power to
re-apportion the
income interests.

Property not in-
cluded in S's estate
since held no power
over the property.

Property is not in-
cluded in S's estate
since S holds no
power over
property.

6 3

Property included
in S's estate since
S had control over
the beneficial enjoy-
ment. 68 Credit for
gift tax paid.69

Property is not
included in S's estate
since no power in S.

Property is not
included in S's estate;
not a power to affect
enjoyment under
I.R.C. § 811
(c) (1) (B) (ii).

Property included
in S's estate since S
had the power to
affect beneficial
enj oyment.

7 9

GIFT TAX

A completed gift 59

of a future interest.
60

A completed gift64

of a future interest.
6 5

A completed gift of
a future interest
both for life estate
and remainder.

70

A completed gift but
conflict as to whether
it is a present or
future interest.

7 3

A completed gift of
a present interest
(until B is 35) and
a completed gift of
a future interest
(value of the re-
mainder) .76

No gift since incom-
plete;8 0 no gift tax
return.

INCOME TAX

Income taxed to T
and/or B. 6' S's basis
and holding period
carry over.

62

Income is taxed to
S. 6 S's basis and
holding period carry
over after death of
S.67

Income taxed to S71

S's basis and holdin
period carry over
after death.

7 2

Income is taxed to
B under Clifford
Regulations.

74

Donor's basis and
holding period carry
over.

7 5

Income is taxed to
S under Clifford
Regulations, but
the courts may not
follow.77 S's basis
and holding period
carry over.

7 8

Income is taxed to
S under Clifford
Regs., but the
courts may not
follow.8' S's basis
and holding period
carry over.82

(Please turn to Page 286 for Footnotes)
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FACTS

(13) S conveys property
to T in a currently
distributable trust
for B for 7 years;
no controls retained.
S dies 4 years later.

(14) In contemplation of
death S conveys
property to T in
trust for B for life,
remainder to C. S
dies two years later.
A currently dis-
tributable trust.

(15) S conveys property
to T in a currently
distributable trust
for W for life,
corpus at W's death
to S, if living. If S
is not living, to the
children of S and
W. W survives S.

,16) S conveys property
to T in trust, in-
come to S for life,
then to A for life,
then corpus to A's
children, if any liv-
ing; if no children,
to S. S dies 4 years
later.

17) S, age 85, conveys
property to T in
trust for B for 25
years (discretion-
ary) ; corpus at the
end of 25 years
to C, age 20.

ESTATE TAX

Reversion included
in S's estate (sub-
tract value of out-
standinQ, term of
trust).83

Value of property
is included in S's
estate.8 6 Credit for
gift tax paid.

87

Value of property,
less outstandinfy life
estate is included in
S's estate; the con-
tingent remainders
are included since
survival of S was
necessary.92 Credit
for gift tax paid.

Property included in
S's estate; no deduc-
tion for outstanding
life estate. All per-
sons had to survive S
to enjoy the proper-
ty.97 Credit for gift
tax paid under J.R.C.
§§ 813 (a), 936(b).

Property not included
in S's estate al-
though C undoubtedly
will not enjoy the
property during S's
life. 109

GIFT TAX

A completed gift of
a present interest,
since the income must
be distributed.

8 4

A completed gift of
a present interest
(life estate) and a
completed gift of a
future interest (the
remainder) .8 File
gift tax return.

A completed gift of
a present interest
(the life estate) 94
and of a future in-
terest (the contin-
gent remainder).95
File gift tax return.

A completed gift of
two future interests,
and no allowance for
incomputable value
of the reversionary
interest.98 File gift
tax return.

A completed gift of
two future interests,
the discretionary
term and the re-
mainder. 10 1 File gift
tax return.

INCOME TAX

Income is taxed to
S under the Clifford
Regs., but the
courts may not
follow.8 5

Income is taxed to
B whether the in-
come is distributed
or not. 89 S's basis
carries over and is
allocated. 9 S's
holding period
carries over.91

Income is taxed to
W. S's basis and
holding period carry
over, and the basis
is allocated under
the regulations.96

Income is taxed to
S and then to A,
if livin-. S's basis
and holding period
carry over.

99

Income is taxed to
T and/or B. 102 S's
basis carries over
and is allocated.

10 3

S's holding period
carries over.'

(Please turn to Page 287 for Footnotes)
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36. U. S. Treas. Reg. 108, § 86.11 (1943). See Sensenbrenner v. Comm'r,
134 F.2d 883 (7th Cir. 1943); Rosa A. Howze, 2 T.C. 1254; cf. RABKIN

& JOHNSON, op. cit., § 51.11. For evaluation of respective interests for
gift tax purposes, see U.S. Treas. Reg. 108, § 86.19 (f) (3) (1943).

37. INT. REV. CODE §§ 113 (a) (2), 117 (h) (2). For allocation of basis,
See U.S. Treas. Reg. 118, § 39.113 (a) (2)-i (1953) ; U.S. Treas. Reg.
108, § 86.19 (f) (3), (4) (1943). For basis for loss see note 3 supra.

38. INT. REV. CODE §§ 811 (c) (1) (B), 811 (c) (1) (C), 811 (c) (3). See
also, INT. REV. CODE § 811 (j).

39. INT. REV. CODE§§ 813 (a), 936 (b).
40. Rosa A. Howze, 2 T.C. 1254; INT. REV. CODE § 1003 (b) (3); U.S.

Treas. Reg. 108, § 86.11 (1943).
41. INT. REV. CODE §§ 22 (a), 167.
42. INT. REV. CODE §§ 113 (a) (2), 117 (h) (2); Russel v. Bowers, 27 F.

Supp. 13 (S.D.N.Y. 1939).
43. INT. REv. CODE §§ 811 (c) (1) (B), 811 (c) (1) (C), 811 (c) (3),

811 (d) (1).
44. U. S. Treas. Reg. 108, § 86.3 (1943) ; of. Sandford's Estate v. Comm'r,

308 U.S. 39,,60 S.Ct. 51, 84 L. Ed. 20 (1939); RABKIN & JOHNSON, op.
cit., § 58.09 (1).

45. INT. REV. CODE § 113 (a) (5), as amended by Technical Changes Act
of 1953, § 203, 67 STAT. 615 (1953). New holding period as of settlor's
death. Fifth Ave. Bank of New York v. U. S., 41 F. Supp. 428 (Ct. of
Claims 1941) ; cf. G.C.M. 19347, 1938-1 C.B., p. 218.

46. INT. REV. CODE § 811 (d) (1).
47. See note 44 supra; cf. Burnet v. Guggenheim, 288 U.S. 280, 53 S.Ct.

369, 77 L. Ed. 748 (1933).
48. INT. REV. CODE § 166.
49. Where the power remains unrevoked at the settlor's death a new

holding period apparently begins at the death of the settlor. See G.C.M.
19347, 1938-1 C.B., p. 218. The ruling appears to apply even where no
life estate or right to income is retained. Cf. Fifth Ave. Bank of New
York v. U. S., 41 F. Supp. 428 (Ct. of Claims 1941), citing Confer-
ence Report No. 1882, 70th Cong., 1st Sess. (1927), p. 15, and em-
phasizing the revocability by grantor and not the retained life estate.
See also, Edith Hill DeWees, 1 T.C. 791. As to the basis for gain (and
holding period) where the property is sold during the grantor's life
the courts may apply the grantor's basis for gain on the theory that
no transfer was made. See Fifth Ave. Bank of New York v. U. S. 41
F. Supp. 428 (Ct. of Claims 1941) ; cf. U.S. Treas. Reg. 118. § 39.113
(a) (2)-i (b) (3) (1953), regarding the time of consummation of the
gift. On the other hand a "juristic transfer" approach may be used
with the same result. See Minnie M. Fay Trust, 42 B.T.A. 765 (re-
vocable by non-adverse parties); cf. J. Kiefer Newman, Jr., 4 T.C.
226 (dicta as to present law of gifts in trust). Where the trustee or
donee is attempting to obtain a loss the effective date of the transfer
really becomes important since the fair market value at the time of the
transfer, or the donor's basis (whichever lower), is the basis for loss.
One authority feels that the market value at the time of sale or distri-
bution to donee applies in revocable trust cases. See RABKIN & JOHN-
SON, op. cit., § 51.03 (3) ; cf. Welch v. Bradley, 130 F.2d 109 (1st Cir.
1942) ; but see J. Kiefer Newman, Jr., 4 T.C. 226. It is to be noted that
the Newman case involved an irrevocable trust in which the settlors
had power to withdraw or re-apportion the interests. The dissent
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urges that the gift is incomplete until the property is removed from
the trust. Whether or not a new basis is picked up at the death of the
settlor is in doubt. This situation, where no life estate is retained by
the settlor, is not covered by INT. REV. CODE § 113 (a) (5), and the
negative inference is that a new basis is not picked up even where the
power to revoke in the grantor is not released at his death. See RABKIN
& JOHNSON, op. cit., § 54.10 (8). However, not to allow a new basis
would be inconsistent with the language of G.C.M. 19347 regarding the
holding period. See MERTENS, LAW OF FEDERAL INCOME TAXATION, §
22.32 n. 87.

50. INT. REV. CODE § 811 (d) (1); Helvering v. City Bank Farmers Trust
Co., 296 U.S. 85, 56 S.Ct. 70, 80 L. Ed. 62 (1935). Credit for gift tax
paid. INT. REV. CODE §§ 813 (a), 936 (6) (b).

51. Comm'r v. Prouty, 115 F.2d 331 (1st Cir. 1940).
52. Comm'r v. Sharp, 153 F.2d 163 (9th Cir. 1946) (currently distributable

trust a present interest) ; but see Comm'r v. Disston, 325 U.S. 442, 65
S.Ct. 1328, 89 L. Ed. 1720 (1945) (mere fact of accumulation pre-
cludes an exclusion as a present interest).

53. INT. REV. CODE §§ 161, 162. Where B has power to vest corpus in him-
self, income is taxed to B under U. S. Treas. Reg. 118, § 39.22 (a)-22
(1953).

54. INT. REV. CODE §§ 113 (a) (2), 117 (h) (2); Minnie M. Fay Trust, 42
B.T.A. 765, semble.

55. INT. REV. CODE § 811 (d) (1).
56. U. S. Treas Reg. 108, § 86.3 (1943).
57. INT. REV. CODE § 166.
58. Since no life estate retained and also power held in conjunction with

another, INT. REV. CODE § 113 (a) (5) does not apply. See notes 49 and
54 supra.

59. See Comm'r v. Prouty, 115 F.2d 331 (1st Cir. 1940).
60. See note 52 supra.
61. INT. REV. CODE §§ 161, 162; of. RABKIN & JOHNSON, op. cit., § 54.09 (7).

Where B has power to obtain corpus upon request, income is taxed to
B. U. S. Treas. Reg. 118, § 39.22 (a)-22 (1953).

62. INT. REV. CODE §§ 113 (a) (2), 117 (h) (2) ; Minnie M. Fay Trust, 42
B.T.A. 765, semble.

63. See INT. REV. CODE § 811 (d) (1); cf. RABKIN & JOHNSON, op. Cit.,
§ 55.03 (2).

64. Higgins v. Comm'r, 129 F.2d 237 (1st Cir. 1942), certiorari denied,
317 U.S. 658, 63 S.Ct. 57, 87 L. Ed. 529 (1942).

65. See Comm'r v. Disston, 325 U.S. 442, 65 S.Ct. 1328, 89 L. Ed. 1720
(1945).

66. INT. REV. CODE § 166.
67. Minnie M. Fay Trust, 42 B.T.A. 765. This is inconsistent with the

"whose income" provision of INT. REV. CODE § 166, taxing the income
to settlor.

68. INT. REV. CODE § 811- (c) (1) (B) (ii); Milton J. Budlong Estate, 7
T.C. 756.

69. INT. REV. CODE §§ 813 (a), 936 (b).
70. Comm'r v. Disston, 3 5 U.S. 442, 65 S.Ct. 1328, 89 L. Ed. 1720 (1945)

(accumulative life estate a future interest) ; Rosa A. Howze, 2 T.C.
1254 (remainder a future interest).

71. U. S. Treas. Reg. 118, § 39.22 (a)-21 (d) (1) (1953) ; But see RABKIN
& JOHNSON, op. cit., § 58.03 (4).

72. See INT. REV. CODE §§ 113 (a) (2), 117 (h) (2). This is likewise in-
consistent with the "whose income" provisions. See note 67 supra. See
U.S. Treas. Reg. 118, § 39.113 (a) (2)-1 (1953) ; U.S. Treas. Reg. 108,
§ 86.19 (f) (1943) for allocation.

73. See Kieckhefer v. Comm'r, 189 F.2d 118 (7th Cir. 1951), reversing John
W. Kieckhefer, 15 T.C. 111; but see Stifel v. Comm'r, 197 F.2d 107
(2nd Cir. 1952), affirming Arthur C. Stifel, Jr., 17 T.C. 647; cf. Stifel



FOOTNOTES FOR TAX CHART

Stifles Kieckhefer, 7 TAX L. REV. 500. In neither case was a guardian
appointed.

74. U.S. Treas. Reg. 118, § 39.22 (a)-22 (1953).
75. INT. REV. CODE §§ 113 (a) (2), 117 (h) (2).
76. See note 52 supra; cf. Wisotzkey v. Comm'r, 144 F.2d 632 (3rd Cir.

1944). Oddly enough the longer the period of the trust the greater the
present interest. See RABKIN & JOHNSON, op. cit., §§ 51.11 (2), (3).

77. U.S. Treas. Reg. 118, § 39.22 (a)-21 (e) (1) (iv) (1953); but see
Kohnstamm v. Pedrick, 153 F.2d 506 (2nd Cir. 1945).

78. INT. REV. CODE §§ 113 (a) (2), 117 (h) (2).
79. INT. REV. CODE§ 811 (c) (1) (B) (ii).
80. See Sandford's Estate v. Comm'r, 308 U.S. 39, 60 S.Ct. 51, 84 L. Ed. 20

(1939).
81. U.S. Treas. Reg. 118, § 39.22 (a)-21 (d) (1) (1953); cf. Comm'r v.

Buck, 120 F.2d 775 (2nd Cir. 1941); but see Hawkins v. Comm'r, 152
F.2d 221 (5th Cir. 1945). The latter case, a split decision shortly be-
fore the promulgation of the Clifford Regulations, arose in Georgia.

82. INT. REV. CODE §§ 113 (a) (2), 117 (h) (2); cf. Kiefer Newman, Jr.,
4 T.C. 226 (dicta as to present law of completeness), where there were
4 dissents urging that, where the settlor had both the power to with-
draw and apportion, the gift was not complete until the property was
removed from the trust, and that the basis for loss would be the fair
market value as of the date of the removal of the property from the
trust. The basis for gain would be that of the settlor, at least where
sold during the life of the settlor.

83. INT. REV. CODE § 811 (a); U.S. Treas. Reg. 105, § 81.10 (i) (1943),
example 4.

84. Comm'r v. Sharp, 153 F.2d 163 (9th Cir. 1946) ; RABKIN & JOHNSON,
op. cit., §§ 51.11 (2), (4).

85. U.S. Treas. Reg. 118, § 39.22 (a)-21 (c) (1) (1953); but see Central
Nat. Bank of Cleveland v. Comm'r, 141 F.2d 352 (6th Cir. 1944).

86. INT. REV. CODE § 811 (c) (1) (A); Cf. INT. REV. CODE § 811 (1) for
conclusive presumption that gifts prior to three years before death are
not in contemplation of death (effective only as to persons dying after
September 23, 1950).

87. INT. REV. CODE §§ 813 (a), 936 (b).
88. See notes 36, 40 & 52 supra.
89. INT. REV. CODE § 162 (b) (2).
90. INT. REV. CODE § 113 (a) (2); cf. N.Y.U., 11th Ann. Inst. on Fed.

Taxation, p. 519. For gimmicks in the allocation, see U.S. Treas. Reg.
108, § 86.19 (f) (1943) ; cf. Tax Effects of Sales of Life Interests in
Trusts, 9 TAX L. REV. 39; cf. U.S. Treas. Reg. 118, § 39.113 (a) (2)-1
(b) (1953).

91. INT. REV. CODE § 117 (h) (2).
92. INT. REV. CODE §§ 811 (a), 811 (c) (1) (C), 811 (c) (3) ; U.S. Treas.

Reg. 105, §§ 81.10 (1) (example 4), 81.17 (b) (example 3) (1943).
93. INT. REV. CODE §§ 813 (a), 936 (b).
94. See note 52 supra.
95. U.S. Treas. Reg. 108, § 86.11 (1943); cf. U.S. v. Pelzer, 312 U.S. 399,

61 S.Ct. 659, 85 L. Ed. 913 (1941). See also, Smith v. Shaughnessy,
318 U.S. 176, 63 S.Ct. 545, 87 L. Ed. 690 (1943). Here the Government
conceded that the value !of the reversion was immune from the gift
tax.

96. INT. REV. CODE §§ 113 (a) (2), 117 (h) (2); for allocation of con-
tingent remainder and life estate see U.S. Treas. Reg. 118, §§ 39.113
(a) (2)-1 (b) (1), (2) (1953); U.S. Treas. Reg. 108, § 86.19 (f) (5)
(1943) ; cf. Tax Effects of Sales of Life Interests in Trust, 9 TAx L.
REV. 39.

97. TNT. REV. CODE §§ 811 (c) (1) (B), 811 (c) (1) (C), 811 (c) (3).
98. U.S. Treas. Reg. 108, § 86.3 (1943) ; cf. RABKIN & JOHNSON, op. cit.,

§ 51.11. There is no exclusion for the value of the contingent reversion
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in fixing the value of the gift. Robinette v. Helvering, 318 U.S. 184,
63 S.Ct. 540, 87 L.Ed. 700 (1943); cf. Angell, Valuation Problems
(Practicing Law Institute 1953), pp. 25-28.

99. INT. Ruv. CODE §§ 113 (a) (2), 117 (h) (2). For valuation and alloca-
tion see notes 90 & 96 supra.

100. Shukert v. Allen, 273 U.S. 545, 47 S.Ct. 461, 71 L. Ed., 764 (1927);
cf. DeWind & Lidstone, Federal Estate Tax (Practicing Law Insti-
tute 1951), p. 26. But where S retains income for 25 years and dies
within that period, the corpus is included in S's estate under INT.
REv. CODE § 811 (c) (1) (B). See also, INT. REv. CODE §§ 811 (c) (1)
(C),811 (c) (3).

101. See notes 40 & 52 supra.
102. INT. REV. CODE § 162 (c).
103. INT. REv. CODE § 113 (a) (2); U.S. Treas. Reg. 118, § 39.113 (a)

(2)-l (1953); U.S. Treas. Reg. 108, § 86.19 (f) (3) (1943); cf. notes
90 & 96 supra.

104. INT. REV. CODE § 117 (h) (2).


