
RES GESTAE IN THE GEORGIA LAW OF HEARSAY

By CARL H. HARPER*

The Georgia law of res gestael is scattered over the whole
hearsay field. The fact that no one has ever discovered any exact
boundaries for this nebulous Latin phrase may be largely re-
sponsible for the diffusion. In any event, no casual browser
through the decisions can escape the conclusions that Georgia
law on this subject is nothing short of chaos. Our dilemma might
be compared to Anderson's tale about the "Emperor's New
Clothes." No one sees anything in the empty phrase, but every-
one fears to admit it lest, in doing so, he expose himself as some-
thing less than a "good" lawyer or judge. Examples of founder-
ing are too numerous to cite.2 Inexact terminology has sired a
prolific breed of amorphous doctrine.3 The confusion gets further
compounded with each new attempt to explain "what res gestae
really means." 4 There is no remedy except to banish irrevocably
this insidious phrase from our legal vocabulary.

After a lifetime's study of the law of evidence, Professor
Wigmore concluded:

The phrase 'res gestae' has long been not only entirely useless,
but positively harmful. It is useless because every rule of evidence
to which it has ever been applied, exists as a part of some other
well established principle and can be explained in terms of that
principle. It is harmful because, by its ambiguity it invites the

*Regional Attorney, U. S. Dept. of Health, Education, and Welfare,
Atlanta; B.A., 1933, Texas Technological College; M.A., 1935, Texas
Technological College; LL.B., 1938, Yale University; Member of
Texas, District of Columbia, and Georgia Bar Associations.

1. GA. CODE (1933) § 38.305 proclaims: "Declarations accompanying an
act, or so nearly connected therewith in time as to be free from all
suspicion of device or afterthought, shall be admissible in evidence as
part of res gestae." See Judge Nisbet's classic definitions of res gestae
in Carter v. Buchannon, 3 Ga. 513 (1847) ; Mitchum v. State, 11 Ga.
615 (1852); and see Judge Bleckley's opinions in Cox v. State, 64 Ga.
375 (1879); Travelers Ins. Co. v. Sheppard, 85 Ga. 751, 12 S.E. 18
(1890).

2. See the numerous headings and cross references under this term
listed in the Descriptive Word Index to the Georgia and South Eastern
Reporters.

3. Judge Nisbet, in the cases of Carter v. Buchannon and Mitchum v.
State, note 1 supra was well aware of the elusive nature of a precise
definition for the phrase. Judge Bleckley said in Cox v. State, note 1
supra: "The difficulty of formulating a description of the res gestae
which will serve for all cases seems insurmountable. To make the
attempt is something like trying to execute a portrait which shall
enable the possessor to recognize every member of a very numerous
family."

4. A Suggested Classification of Utterances Admissible As Res Gestae,
31 YALE L.J. 229 (Jan. 1922).
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MERCER LAW REVIEW

confusion of one rule with another and thus creates uncertainty
as to the limitations of both. It ought, therefore, wholly to be re-
pudiated as a vicious element in our legal phraseology. 5

Professor E. M. Morgan says:

It is probable this troublesome expression owes its existence and
persistence in our law of evidence to an inclination of judges and
lawyers to avoid the toilsome exertion of exact analysis and pre-
cise thinking.

6

Professor Thayer assigns its origin to "Garrow and Lord Ken-
yon, two famously ignorant men." He nevertheless concedes that
the amplitude of its ambiguity has contributed to its vast popular-
ity.' The expression has been useful to the legal profession in
much the same way suburbanites use the famous "hall closet."
Much trivia and impedimenta is dumped there pending its more
appropriate disposition at a later date. Eventually the accumula-
tion presents a major house cleaning problem. Much of the ac-
cumulation in the Georgia res gestae doctrine now needs to be
removed to more appropriate quarters. Since the original verbal-
ization of the doctrine in mysterious Latin words accomplished
nothing but ambiguity,8 its literal translation into English as
"things of the transaction" achieves no clarification.9 Nor does
the term "verbal acts" throw any light when used as the equiva-
lent of res gestae, though a use for the latter English phrase
has been found outside the scope of the hearsay rule."

Since I propose to demonstrate that the Georgia courts have
used the term "res gestae" to symbolize approximately a dozen
distinct situations involving exceptions to the hearsay rule, a
brief meaning must first be ascribed to the hearsay rule. The rule
is that hearsay is inadmissible and has no probative value. Hear-
say is a statement made out of court by someone other than the
witness reporting it which is offered to prove the fact asserted in
such extrajudicial statement. It is mere hearsay when the state-
ment has neither been cross-examined nor uttered under cir-
cumstances which furnish a sufficient guaranty of its reliability
to give it some probative value. When the person who made such
out-of-court statement is not available to testify as a witness

5. 6 WIGMORE, EVIDENCE § 1767 (3d ed. 1949).
6. Morgan, supra note 4.
7. Thayer, Bedingfield Case (1881), 15 AMER. L.R. 1, 10; THAYER, LEGAL

EsSAYS 207, 245 (1908).
S. Morgan, supra note 4.
9. See opinions of Judge Nisbet in Carter v. Buchannon and Mitchum v.

State supra note 1; 6 WIGMORE, EVIDENCE § 1789 (3d ed. 1940).
10. Glens Falls Indemnity Co. v. Gottlieb, 80 Ga. App. 634, 56 S.E.2d 799

(1949) ("verbal acts" used as equivalent of res gestae) ; Everitt v.
Harris, 67 Ga. App. 64, 19 S.E.2d 545 (1942) (term used outside scope
of hearsay rule).
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and the statement has been made under circumstances of trust-
worthiness giving it probative value, its second hand admission
in evidence is permitted as an exception to- the hearsay rule for
want of better evidence. This wafit of better evidence, usually
the unavailability of the author of the statement to appear as
a witness, is the necessity which provides the reason for the ex-
ception."

The Georgia courts recognize the principle that "where the
fact of the making of a statement, and not its truth or falsity is
a question in controversy, [proof of the making of] the state-
ment [as distinguished from the assertion in the statement] may
be admitted as original evidence."'" This principle of law is com-
pletely outside the scope of the hearsay rule, because the hear-
say rule is concerned only with extrajudicial statements offered
to prove the fact asserted in the statement. When the fact that
such a statement was made is relevant, notwithstanding the
truth or falsity of the statement itself, evidence of such a state-
ment is sometimes called proof of a verbal act. 3 When the term
"verbal acts" is used in any other sense, its usefulness ceases
for lack of definiteness. 4

In addition to statements entirely outside the scope of the
hearsay rule; such as those called verbal acts, the Georgia courts
over the course of the last hundred years have assigned the
term "res gestae" as a vague and ambiguous substitute descrip-
tion for the following situations:

1. Spontaneous exclamations. 15 (What Judge Bleckley called the
"voice of human nature" arising out of an exciting event).16

2. Declarations accompanying and characterizing an ambiguous
non-verbal act.

(a) Statements characterizing possession.
17

11. 5 WIGMORE, EVIDENCE § 1426 (3d ed. 1940) ; Dibble v. Brown & Hayne,
12 Ga. 217 (1852); Hart v. Powell, 18 Ga. 635 (1855); Feagin v.
Beasley, 23 Ga. 17 (1857); Mutual Life Ins. Co. v. Davis, 48 Ga. App.
742, 173 S.E. 471 (1934) ; Lathem v. Hartford Accident & Indemnity
Co., 60 Ga. App. 523, 3 S.E.2d 916 (1939) ; Todd v. State, 200 Ga. 582,
37 S.E.2d 779 (1946).

12. Everitt v. Harris, 67 Ga. App. 64, 19 S.E.2d 545 (1942), quoting from
15 Amer. & Eng. Ency. L. 2nd Ed. 314; see also Barrow v. State, 80
Ga. 191, 5 S.E. 64 (1888); Manley v. State, 166 Ga. 563, 144 S.E. 170
(1929).

13. 6 WIGMORE, EVIDENCE § 1766 (3d ed. 1940).
14. See Morgan, supra note 4; Morgan, Hearsay Dangers and the Applica-

tion of the Hearsay Concept, 62 HIARV. L. REV. 177, 205, et. seq. (Dec.
1948).

15. The earliest English case on Spontaneous Exclamations was Thomp-
son v. Trevanion, 90 Eng. Rep. 179 (K.B. 1693). Judge Joseph Henry
Lumpkin, the first Chief Justice of Georgia cited and applied the doc-
trine of that case in Hart v. Powell, 18 Ga. 635 (1855).

16. Travelers Ins. Co. v. Sheppard, 85 Ga. 751, 12 S.E. 18 (1890).
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MERCER LAW REVIEW

(b) Statements accompanying the delivery of an article to
identify it as a gift, a payment, or a loan.' s

3. Declarations of present state of mind, motive, and intention. 19

4. Statements of present physical sensation, pain, feeling, and
suffering.2

5. Admissions by an agent.
21

6. Statements and declarations of a testator asserting intentions
and reflecting state of mind and mental conditions. 2

7. Statements having independent circumstantial value.22
8. Remnants of a conversation.

24

9. Assertions by conduct.
25

10. Interwoven dependent verbal utterances and non-verbal con-
duct.

26

17. Sharp v. Autry, 185 Ga. 160, 194 S.E. 194 (1937); GA. CODE (1933)
§ 38-302.

18. Carter v. Buchannon, 3 Ga. 513 (1847); McNabb v. Lockhart & Thom-
as, 18 Ga. 495 (1855).

19. Conoly v. Imperial Tobacco Co., 63 Ga. App. 880, 12 S.E.2d 398 (1940);
Monroe v. State, 5 Ga. 85 (1848) ; Keener v. State, 18 Ga. 194, 223-225
(1855); GA. CODE (1933) § 38-302 provides for admissibility of "con-
versation . . . and similar evidence to explain conduct and ascertain
motive. .... "

20. Augusta Factory v. Barnes, 72 Ga. 217 (1884); Liberty Mutual Ins.
Co. v. Meeks, 81 Ga. App. 800, 60 S.E.2d 258 (1950); Tilman v.
Stringer, 26 Ga. 171 (1858).

21. Goodyear Clearwater Mills v. Wheeler, 77 Ga. App. 570, 49 S.E.2d 184
(1948). Actually all admissions, not made in open court, are admissible
only as an exception to the hearsay rule, but admissions other than by
agents are not confused with res gestae. See Morgan, Hearsay and
Non-Hearsay, 48 HARV. L. REV. 1138 (1935); McCormick, The Bor-
derland of Hearsay, 39 YALE L.J. 489 (1930); Morgan, Some Sug-
gestions for Defining and Classifying Hearsay, 86 U. OF PA. L. REV.
258 (1938); Strahorn, A Reconsideration of the Hearsay Rule and
Admissions, 85 U. OF PA. L. REv. 484, 491, 564 (1937). The Georgia
Courts have confounded this particular exception by the use of the
Latin phrase dum fervet opus. See Miller v. McKenzie, 126 Ga. 746,
65 S.E. 952 (1906); Moultrie Lbr. Co. v. Driver Lbr. Co., 121 Ga. 26,
49 S.E. 729 (1905). GA. CODE (1933) § 38-406 provides, "The admis-
sion by an agent or attorney in fact, during the existence and in pur-
suance of his agency, shall be admissible against the principal." GA.
CODE (1933) § 4-315 provides, "The agent shall be a competent witness
either for or against his principal. His interest shall go to his credit.
The declarations of the agent as to business transacted by him shall
not be admissible against his principal, unless they were a part of the
negotiation, and constituting the res gestae or else the agent is dead."

22. Williamson v. Nabers, 14 Ga. 286 (1853); Patterson v. Hickey, 32 Ga.
156 (1861) ; Cobb v. Battle, 34 Ga. 458 (1866) ; Dennis v. Weeks, 51
Ga. 25 (1874); Rea v. Pursley, 170 Ga. 788, 154 S.E. 325 (1930);
Saliba v. Saliba, 202 Ga. 791, 44 S.E.2d 744 (1947).

23. Barrow v. State, 80 Ga. 191, 5 S.E. 64 (1888) (A point of time iden-
tified by when a certain statement was made); Everitt v. Harris, 67
Ga. App. 64, 19 S.E.2d 545 (1942).

24. Cox v. State, 64 Ga. 375 (1879).
25. McNabb v. Lockhart & Thomas, 18 Ga. 495 (1855); Mitchum v. State,

11 Ga. 625 (1852); Bryant v. State, 191 Ga. 686, 13 S.E.2d 820 (1941).
26. Cox v. State, 64 Ga. 375 (1879). Although Hines, J. states in Rea v.

Pursley, 170 Ga. 788, 154 S.E. 325 (1930), that the enumeration of
exceptions to the hearsay rule in the code was not intended to be ex-
clusive, this 10th category should, in general, be narrowly limited. It
has most potential danger where the res gestae of a crime are ad-
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11. Confessions.2 7

12. Admissions.
2 8

Since the Georgia doctrine on confessions, incriminating ad-
missions, admissions in court, and admissions against interest are
clearly defined and demand a treatment broader than the scope
of this article, I will examine only the fragments of these doc-
trines that at times contribute to the res gestae confusion.

Among other fragmentary doctrines which contribute to the
muddiness of these waters we should mention the shadow-boxing
about "positive and negative evidence." 9 And the ultimate in
confusion is reached with the statement that "Admissions by a
third person against his interest as to a fact collateral to the
main issue between the litigants but essential to the adjudication
of the cause" shall be received in evidence. ° All that can be said
about this provision is that no one knows its origin nor what it
means 31

I will now assay the classifications hereinbefore mentioned,
and analyze some of the leading Georgia cases on res gestae
in terms of these classifications.

SPONTANEOUS ExCLAMATIONS

This is the most frequently encountered and most easily un-
derstood of the exceptions to the hearsay rule imperfectly de-
scribed as res gestae. We find the Georgia decisions frequently
saying there must have been a main act. " This can mean nothing
except that there must have been an exciting cause and the
statement itself must be relavant to an issue in the case. The
statement must have arisen spontaneously" out of the transac-
tion, must ordinarily be contemporaneous4 with the event, and

mitted. See also Thayer's warning about this in THAYER, A PRELIM-
INARY TREATISE OF EVIDENCE AT. THE COMMON LAW (1898). Morgan
says much evidence so admitted is the rankest hearsay, supra note 4.

27. GA. CODE (1933) §§ 38-401, 411, 412, 413, 414, 415, 416, 417, 420;
Johnson v. State, 204 Ga. 528, 50 S.E.2d 334 (1948) ; Pressley v. State,
201 Ga. 267, 39 S.E.2d 478 (1946).

28. GA. CODE (1933) §§ 38-401, 402, 403, 405, 407, 408, 409, 410; Johns v.
Johns, 29 Ga. 718 (1859); Hathcock v. Hathcock, 52 Ga. App. 805,
184 S.E. 785 (1936).

29. Cobb v. State, 27 Ga. 648 (1859) ; Estill v. Estill, 149 Ga. 384, 100 S.E.
365 (1919); Denham v. Holeman, 26 Ga. 182 (1858); Banks v. Kil-
day, 88 Ga. App. 307, 76 S.E.2d 642 (1953).

30. GA. CODE (1933) § 38-405 (2).
31. See Churchman, Williams & Co. v. Robinson, 93 Ga. 731, 20 S.E. 215

(1884).
32. Carter v. Buchannon, 3 Ga. 513 (1847); 6 WIGMORE, EVIDENCE § 1757

(3d ed. 1940).
33. Mitchum v. State, 11 Ga. 615, 623 (1852).
34. Traveler's Ins. Co. v. Mosley, 8 Wall. 397, 19 L. Ed. 437 (1869); Cox

v. State, 64 Ga. 375, 410 (1879); Traveler's Ins. Co. v. Sheppard, 85
Ga. 751, 12 S.E. 18 (1890); Arnold v. State, 131 Ga. 494, 62 S.E. 806
(1908).
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must be free from all device or afterthought.35 It must not be
a mere narrative of a past occurrence. The words emphasized
by italics are important keys to this exception.

Such statements derive their probative value from their
naturalness and unpremediated character, which negates any
inference of fabrication. The necessity36 which justifies this
exception is the transitory character of the surrounding circum-
stances which gives greater trustworthiness to the spontaneous
utterance than to a later statement by the same person after the
conditioning circumstances have disappeared.37 A mere after
statement must be cross-examined. But the spontaneous state-
ment with its attendant circumstances cannot be re-created.
Though there is no restraint on testing its credibility, it is deemed
admissible because of the circumstantial guaranty of its relia-
bility provided by the exciting cause and the lack of opportun-
ity for reflection at the time of its utterance.

Judge Bleckley's exposition of spontaneous exclamations in
Traveler's Insurance Company v. Sheppard" has been almost
universally adopted.

There must be no fair opportunity for the will of the speaker
to mould or modify them. His will must have become and remained
dormant, so far as any deliberation in concocting matter for speech
or selecting words is concerned. Moreover, his speech, besides being
in the present time of the transaction, must be in the presence of
it in respect to space. He must be on or near the scene of action or
of some material part of the action. His declaration must be the
utterance of human nature, of the genus homo, rather than of the
individual. Only an oath can guarantee individual veracity. But
spontaneous impulse may be sufficient sanction for the speech of
man as such, man distinguished from this or that particular man.
True, the verbal deliverance in each instance is that of an indi-
vidual person, But if the state of his mind be such that his indi-
viduality is for the time being suppressed and silenced, so that he
utters the voice of humanity rather than of himself, what he says
is regarded by the law as in some degree trustworthy.

On the matter of contemporaneousness, Judge Nisbet stated:
Where the books say, when this court has said, that the declara-

tion must be contemporaneous with the act [it is a question] which
must depend upon the application of the principle upon which the
rule is founded .... If the declarations appear to spring out of the
transaction, if they elucidate it, if they are voluntary and spon-
taneous, and if they are made at a time so near to it as reasonably
to preclude the idea of deliberate design, then they are to be re-
garded as contemporaneous.

39

35. GA. CODE (1933) § 38-305.
36. Dibble v. Brown & Hayne, 12 Ga. 217 (1852); 6 WICMORE, EVIDENCE

§ 1748 (3d ed. 1940).
37. 6 id. § 1749.
38. 85 Ga. 751, 776, 12 S.E. 18 (1890), quoted with approval in 6 WIGMORE,

EVIDENCE § 1747 (3d ed. 1940) and in cases too numerous to cite.
Wigmore says best statement ever made on subject.

39. Mitchum v. State, 11 Ga. 15 (1852). See Augusta Factory v. Barnes,
72 Ga. 217 (1884); cf. Glens Falls Indemnity Co. v. Gottlieb, 80 Ga.
App. 634, 56 S.E.2d 779 (1949).
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Judge Bleckley's pithy statement is also apt: "What the law al-
together distrusts is not after-speech but after-thought."4

There cannot and should not be any mechanical limitation on
time. Each case must be judged on its own facts as to whether
the statement in question spontaneously sprang out of the trans-
action.4' This principle was clearly recognized and given exact
application by Chief Justice Lumpkin in Hart. v. Powell.2 There
the defendant was being sued for killing a slave. His defense
was that he had shot the slave in self-defense. Relevant to the
defense was the defendant's declaration, some time interval
after the occurrence, that he would not have killed the slave
"for all the negroes in the world." The length of time interval
was not decisive, rather, whether the defendant at the time of
his declaration was immediately under the influence of the ex-
citing occurrence and his statement was his spontaneous reaction
to it.

Similarly in the famous Sheppard case,43 Boykin's statement
that "Sheppard has shot himself and fallen in the river" was a
spontaneous response to the shocking nature of the incident. The
statement of the wife after the attack in the Von Pollnitz case,
the statement of the truck driver in the United Motor Freight
Co. case44 that "I saw your signal, but this old thing don't have
no brakes," and other similar cases cited in the footnote were
cases involving spontaneous exclamations made in the throes of
an exciting event.

Sometimes such exclamations overlap with other exceptions to
hearsay. For example, in Augusta Factory v. Barnes15 some of
the exclamations included statements of present physical condi-
tion, another exception to hearsay. Other cases have involved
admissions by an agent.46 Such admissions of liability should not
be let in unless the admission is within the scope of agency. In

40. Traveler's Ins. Co. v. Sheppard, 85 Ga. 751, 775, 12 S.E. 18 (1890);
6 WIGMORP, EVIDENCE § 1750 (3d ed. 1940).

41. Reece v. State, 155 Ga. 350, 116 S.E. 631 (1923).
42. 18 Ga. 635 (1855). See also Mitchum v. State, 11 Ga. 615 (1852).
43. Traveler's Ins. Co. v. Sheppard, 85 Ga. 751, 12 S.E. 18 (1890).
44. Von Pollnitz v. State, 92 Ga. 16, 18 S.E. 301 (1893) ; cf. Boston v. State,

94 Ga. 590, 21 S.E. 603 (1894) ; Aetna Life Ins. Co. v. Jones, 80 Ga.
App. 472, 56 S.E.2d 305 (1949); Bell v. Washam, 82 Ga. Apn. 63, 60
S.E.2d 408 (1950). See numerous Georgia cases cited in 6 WIGMORE,
EVIDENCE; § 1750 (3d ed. 1940). United Motor Freight Terminal Co. v.
Hixon, 77 Ga. App. 506, 47 S.E.2d 769 (1948).

45. 72 Ga. 17 (1884).
46. See Bell v. Washam, 82 Ga. App. 63, 60 S.E.2d 408 (1950); United

Motor Freight Terminal Co. v. Hixon, 77 Ga. App. 506, 48 S.E.2d 769
(1948).
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Workmen's Compensation cases it is important to differentiate
between spontaneous exclamations and a mere narrative as to
how an accident happened." Care must be exercised in the ad-
mission of such declarations lest they "prove too much" and un-
fairly prejudice the adversary's case.4

DECLARATIONS ACCOMPANYING AND CHARACTERIZING

AN AMBIGUOUS NON-VERBAL ACT

A. Statements characterizing possession.
The courts have long recognized that some physical acts have

meaning only in relation to the verbal acts accompanying them.
For example, a person having possession of property may have
it as a result of a lease, a bailment, a mere license, a gift, or as
an intruder. From necessity, declarations of the person in posses-
sion may often be the only means of ascertaining the nature and
character of the possession. The rule has been stated:

Declarations accompanying possession and serving to explain or
give character to the same are admissible as a part of the res
gestae. Verbal claim of ownership by the occupant of premises
made pending his actual holding is admissible evidence, though his
entry was originally without claim of right. 50

In the cited case, one Rhoda Mitchell had bought certain prop-
erty and allowed her sister to take legal title in her own name
in order that the sister could satisfy the legal qualification to
write criminal bonds. After the death of the sister, litigation
arose over the property. Declarations of Rhoda were admitted to
show that her occupancy of the property was meant as an asser-
tion of ownership. The declaration was not admissible to prove
ownership but to characterize the ambiguous act of possession."1
But it has been held that where a person was in possession of cer-
tain slaves, his declarations of ownership were admissible to as-
sist the "presumption of ownership arising from possession.''5 2

Declarations by one in possession as to boundaries are ad-

47. Liberty Mutual Ins. Co. v. Meeks, 81 Ga. App. 800, 60 S.E.2d 258
(1950); Western & A.R. Co. v. Beason, 112 Ga. 553, 37 S.E. 863
(1901).

48. Milner v. Gatlin, 143 Ga. 816, 85 S.E. 1045 (1915) ; Eastlick v. South-
ern Ry. Go. v. 116 Ga. 48, 42 S.E. 499 (1902).

49. McNabb v. Lockhart & Thomas, 18 Ga. 495 (1855); Brown v. Cantrell,
62 Ga. 257 (1878); Jackson v. Jackson, 150 Ga. 544, 104 S.E. 236
(1920).

50. McWilliam v. Mitchell, 179 Ga. 726, 177 S.E. 579 (1934).
51. Sharp v. Autry, 185 Ga. 160, 194 S.E. 194 (1937); Higdon v. Dixon,

203 Ga. 67, 45 S.E.2d 423 (1947); Dozier v. McWhorter, 117 Ga. 786
45 S.E. 61 (1903) ; Rucker v. Rucker, 136 Ga. 830, 72 S.E. 241 (1911) •
Causey v. White, 143 Ga. 7, 84 S.E. 58 (1915) ; GA. CODE (1933)
§ 38-308.

52. Gill v. Strozier, 32 Ga. 688 (1861).
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missible to show the quantity of land adversely held,53 if such
assertions were made in the presence of the adverse party. 4

Declarations by one in possession in disparagement of his title
may always be shown . 5 Declarations characterizing possession,
of course, have no probative value when made after the declar-
ant has parted with possession." A mere claim of ownership,
being self-serving, has no probative value and is inadmissible in
the party's interest.57

Where the issue involves a fraudulent preference of a debtor,
declarations of the defendant in execution, characterizing his
possession as one of ownership, have been held admissible." In
a prosecution for larceny of a bale of cotton it has been held to
be error to exclude declarations of the defendant explaining the
nature of his possession."

B. Statements accompanying the delivery of an article to identify
it as a gift, a payment, or a loan.

Two very old cases exemplify this exception. Judge Nisbet
conceded in Carter v. Buchanan"° that if the declaration of the
testator there relied on to prove a gift inter vivos of certain
slaves had been made at the time of the alleged gift the declara-
tion would have been admissible, but statements made hours
after the delivery of the property could not be admitted to
characterize the transaction. In the McNabb case,6" the state-
ments made by one John Jackson, the agent of Thomas and
Lockhart, at the time he delivered the bag of money to the for-
warding agent, Foster, were held admissible to characterize the
bailment.1

DECLARATIONS OF PRESENT STATE OF MIND, MOTIVE,
AND INTENTION

The legal consequences of many kinds of acts can only be
determined in relation to the intentions and purposes of the
author of the act. This is nearly always true of criminal acts. 3

53. Hunnicutt v. Peyton, 102 U.S. 333, 26 L.Ed. 113.
54. Dozier v. McWhorter, 117 Ga. 786, 45 S.E. 61 (1903).
55. Ibid; Pruett v. Satterfield, 207 Ga. 25, 59 S.E.2d 907 (1950).
56. Carter v. Buchannon, 3 Ga. 513 (1847).
57. Rabun v. Wynn, 209 Ga. 80, 70 S.E.2d 745 (1952).
58. Rutledge v. Hudson, 80 Ga. 266, 5 S.E. 93 (1887) ; Smiley v. Padgett,.

123 Ga. 39, 50 S.E. 927 (1905).
59. Lanier v. State, 126 Ga. 586, 55 S.E. 496 (1906).
60. 3 Ga. 513 (1847).
61. McNabb v. Thomas & Lockhart, 18 Ga. 495 (1855).
62. Robinson v. Lane, 19 Ga. 337 (1856).
63. Monroe v. State, 5 Ga. 85 (1848); Keener v. State, 18 Ga. 194, 22a

(1855).
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Oftentimes, too, the state of a person's mind must be ascertained
to provide an inference as to whether he performed a certain
act.64 The state of a person's mind, his knowledge, beliefs, in-
tentions, motives, and purposes may be relevant to findings as
to whether a gift was made,6 5 a will revoked,6 a crime com-
mitted, 7 a liability incurred, 8 or a right of recovery established. 9

Where the state of mind is relevant to an issue in the case, quite
often the person's declarations as to his present intention, mo-
tive, belief, and the like, constitute the best evidence of that
state of mind. Such declarations have traditionally been held
admissible. 7 Holmes, J., observed in the Fessenden case,7" "We
rather agree with Mr. Starkie, that such declarations, made
with no apparent motive for mis-statement may be better evi-
dence of the maker's state of mind at the time than the subse-
quent testimony of the same persons." A fortiori, such declara-
tions must be admissible when the witness is dead or otherwise
unavailable. 2

Criminal cases admitting evidence of declarations to show
the intent with which an act is committed-the quo animo,"
knowledge, 7 belief, 5 apprenhension, or fear,"6 are almost too
numerous to mention. State of mind may even be circumstan-
tially evidenced by the declaration of a third person. 7

The declarations of a testator, either before or after making
a will, manifesting a state of mind from which an inference can
be drawn as to whether or not he has revoked a lost or destroyed
will, are admitted for the same reasons that other declarations

64. Patterson v. Hickey, 32 Ga. 156 (1861); Mutual Life Ins. Co. v. Hill-
mon, 145 U.S. 285, 12 S.Ct. 909, 36 L. Ed. 707 (1892).

65. Rives v. Lamar, 94 Ga. 186, 21 S.E. 294 (1894); Carter v. Buchannon,
3 Ga. 513 (1847).

66. Saliba v. Saliba, 202 Ga. 791, 44 S.E.2d 744 (1947).
67. Mitchum v. State, 11 Ga. 615 (1852).
68. Hart v. Powell, 18 Ga. 635 (1855).
69. Odom v. Odom, 36 Ga. 286, 317 (1867); Elmer v. Fessenden, 151 Mass.

359, 24 N.E. 208 (1889); Girvin v. Ga. Veneer & Package Co., 143 Ga.
762, 85 S.E. 922 (1915).

70. Hinton, States of Mind and the Hearsay Rule, 1 U. OF CH. L. REV.
394 (1934); Morgan, Some Suggestions for Defining and Classifying
Hearsay, 46 U. PA. L. REV. 258 (1938); Maguire, The Hillman Case-
Thirty Years After, 38 Hnlv. L. REv. 709 (1925); 6 WIGMORa, Evi-
DENCE § 1729 (3d ed. 1940).

71. 151 Mass. 359, 24 N.E. 208 (1889).
72. Cobb v. Battle, 34 Ga. 458 (1866).
73. Monroe v. State, 5 Ga. 85 (1848) ; Cox v. State, 64 Ga. 375 (1879).
74. Todd v. State, 200 Ga. 582, 37 S.E.2d 779 (1946).
75. Duren v. State, 158 Ga. 735, 124 S.E. 342 (1924).
76. Keener v. State, 18 Ga. 194 (1855).
77. Bryant v. State, 191 Ga. 686, 13 S.E.2d 820 (1941); Duren v. State,

158 Ga. 735, 124 S.E. 342 (1924).
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manifesting a state of mind are held admissible, but this topic
will be elaborated infra.8

STATEMENTS OF PRESENT PHYSICAL SENSATION, PAIN,
FEELING, AND SUFFERING

Declarations of a person's present physical sensations, par-
ticularly those expressing pain and suffering, are generally deem-
ed sufficiently trustworthy to be admissible as an exception to
the hearsay rule.79 Such statements are often called, quite in-
accurately, "parts of the res gestae." It is not necessary that
such declarations be made spontaneously, but the courts will
look with suspicion on, and exclude, any declaration made for the
purpose of manufacturing evidence for the declarant for the pur-
pose of litigation. This rule, applied in several of the exceptions
to the hearsay rule, requires that the statement not be made
post litem motam-after the contest is started.

What is required is that the statement be made under such
circumstances of naturalness as to give it a circumstantial guar-
anty of trustworthiness. Or stated conversely, the statement must
not have been made under circumstances which throw doubt on
its genuineness as a reflection of present physical condition. The
trial judge determines the admissibility of such statements.

In some states there is a tendency to accord more trust to
statements made to physicians in seeking treatment") than to
statements of physical condition made to others. The assumption
which is the basis for this distinction is that a person will be
strongly influenced to give an honest statement to his physician
in order to get proper treatment. The Georgia courts admit
statements of physical condition, whether made to a physician
or to a lay person."1

78. Patterson v. Hickey, 32 Ga. 156 (1861) ; Saliba v. Saliba, 202 Ga. 791,
44 S.E.2d 744 (1947).

79. Tilman v. Stringer, 26 Ga. 171 (1858).
80. Rocke v. Ry. Co., 105 N.Y. 294, 11 N.E. 630 (1887); 6 WIGMORE, EVi-

DENCE §§ 1718, 1719 (3d ed. 1940).
81. Atlanta St. Ry. Co. v. Walker, 93 Ga. 462, 21 S.E. 48 (1893) ; Broyles

v. Prisock, 97 Ga. 643, 25 S.E. 389 (1896). In East Tenn. Ry. Co. v.
Smith, 94 Ga. 580, 20 S.E. 127 (1894), the Georgia Supreme Court in
a per curiam decision held declarations of physical pain and suffering
made to a physician, over a period of several weeks of treatment, were
admissible. In Atlanta St. Ry. Co. v. Walker, supra, the Court speak-
ing through Bleckley, C. J., held that declarations to plaintiff wife
were not admissible -on authority of Rocke v. Ry. Co., supra, but this
holding was apparently reversed in Broyles v Prisock, stipra. It was
there said that, "Complaints of pain which are made apparently in
response to manipulation of the person do not come within the rule
which excludes hearsay and self-serving declarations, and it is not
necessary, in order to render them admissible that they should be made
to a physician for the purpose of treatment." See also Lathem v.
Hartford Accident & Indem. Co., 60 Ga. App. 523, 3 S.E.2d 916 (1939) ;
Liberty Mut. Ins. Co. v. Meeks, 81 Ga. App. 800, 60 S.E.2d 258 (1950).
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The element of contemporaneousness is important only in
that the declaration must be a present physical condition. Beyond
that, the question is what present physical condition is relevant
to an issue in the case. The so-called "main fact" here cannot
mean anything more than the pain or other physical sensation
which is being expressed by the declaration.

Such declarations are not original evidence as is sometimes
asserted, but are admissible only as an exception to the hearsay
rule, because they are intended to prove the truth of the fact
asserted in such extrajudicial declaration. The necessity for their
admission, like those declarations of present state of mind, is
that a person's statements reflecting his present physical condi-
tion are likely to be more reliable than later testimony of past
feelings when made under circumstances where a person has no
reason to give other than a true account of his physical feelings.
The requirement that the declarations must be of present feel-
ings only naturally precludes the admissiblity of a narrative of
such things as how the injury occurred." -

ADMISSIONS BY AN AGENT

The Georgia decisions as to what declarations of an agent
constitute a "part of the res gestae" are in almost hopeless con-
fusion."3 Difficulties sometimes arise in determining the time
factor involved," the spontaneity of the statement,"5 the com-
petency of evidence to prove agency," the scope of the agent's
authority,7 and whether the declarations are dum fervet opus."8
While it is not asserted that most of the decided cases in this
field are wrong, yet there is a lack of uniformity and a lack of
precision in assigning reasons for the decisions.
82. Liberty Mut. Ins. Co. v. Meeks, 81 Ga. App. 800, 60 S.E.2d 258 (1950).
83. Luquire v. Lee, 121 Ga. 624, 49 S.E. 834 (1905) ; Moultrie Lbr. Co. v.

Driver Lbr. Co., 121 Ga. 26, 49 S.E. 729 (1905); Central Ry. Co. v.
Maltsby, 90 Ga. 630, 16 S.E. 953 (1892) ; Chaflin v. Ballance, 91 Ga.
411, 18 S.E. 309 (1893) ; Miller & Co. v. McKenzie, 126 Ga. 746, 55 S.E.
952 (1906) ; Bell v. Washam, 82 Ga. App. 63, 60 S.E.2d 408 (1950);
United Mtr. Freight Terminal Co. v. Hixon, 77 Ga. App. 506, 48 S.E.2d
769 (1948); Goodyear Clearwater Mills v. Wheeler, 77 Ga. App. 570,
49 S.E.2d 184 (1948) ; Nat'l. Life & Acc. Ins. Co. v. Hullender, 86 Ga.
App. 438, 71 S.E.2d 754 (1952).

84. Goodyear Clearwater Mills v. Wheeler, 77 Ga. App. 570, 49 S.E.2d
184 (1948).

85. United Mtr. Freight Terminal Co. v. Hixon, 77 Ga. App. 506, 48 S.E.2d
769 (1948).

86. Griffith v. Fed. Land Bank of Columbia, 190 Ga. 578, 10 S.E.2d 71
(1940); Allgood v. Dalton Brick & Tile Corp., 81 Ga. App. 189, 58
S.E.2d 522 (1950).

87. Nat'l. Life & Acc. Ins. Co. v. Hullender, 86 Ga. App. 438, 71 S.E.2d
754 (1952).

88. See Miller & Co. v. McKenzie, 126 Ga. 746, 55 S.E. 952, 956 (1906).
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The principles here involved are not too complicated. An ad-
mission by an agent should not be admitted in evidence against
the principal unless the admission is within the scope of the
agent's authority."9 The phrase dum fervet opus, meaning in
the course of the transaction, is not applicable unless the agent's
authority is special and limited to the particular transaction. It
should have no applicability to cases concerning a continuing
power of agency.

The fact that an employee is engaged to guard a parking lot
does not necessarily imply a power of agency to admit the lia-
bility of the principal for losses from the parking lot, but the
Georgia Court of Appeals has held otherwise."° A person em-
ployed to drive a truck is not usually clothed with authority to
admit the liability of his employer for a collision.9" The Georgia
courts say that agency cannot be proven by the declarations of
an agent, - but sometimes use res gestae as a loophole rather
than make a common sense modification of the awkward rule.

Beyond the matter of admissions by an agent within the scope
of his agency, 3 the only justification for admitting extrajudicial
statements of agents rests on precisely the same basis as the ad-
mission of spontaneous exclamations of third parties to a suit.9 4

STATEMENTS AND DECLARATIONS OF A TESTATOR ASSERTING

INTENTIONS AND REFLECTING STATE OF MINI)
AND MENTAL CONDITION

Fortunately, the term res gestae is being used less frequently
with respect to determining the admissibility of declarations of
a testator, but its confusing influence is still felt. These declara-
tions, in so far as they evidence mental condition, intention, and
the like, are no different in kind from other declarations reflect-
ing mental condition, intention and motive. The courts have
no difficulty in admitting such declarations to explain an "am-
biguous act" when the issue of revocation arises from a lost

89. See Nat'l. Life & Acc. Ins. Co. v. Hullender, supra, note 91.
90. Goodyear Clearwater Mills v. Wheeler, 77 Ga. App. 570, 49 S.E.2d

184 (1948).
91. Bell v. Washam, 82 Ga. App. 63, 60 S.E.2d 408 (1950); A. K. Adams

& Co. v. Homeyer, 87 Ga. App. 301, 73 S.E.2d 581 (1952).
92. Allgood v. Dalton Brick & Tile Corp., 81 Ga. App. 189, 58 S.E.2d 522

(1950).
93. GA. CODE (1933) §§ 38-406, 4-315.
94. United Mtr. Freight Terminal Co. v. Hixon, 77 Ga. App. 506, 48

S.E.2d 769 (1948).
95. 6 WIGMORE, EVIDENCE § 1738 (3d ed. 1940). In Saliba v. Saliba, supra

note 78, Judge Bell said, "In Kimsey v. Allizon, 120 Ga. 413, 47 S.E. 899
(1904), the court first, in a dictum, undertook to state what had been
ruled in Patterson v. Hickey, and Cobb v. Battle rsupra note 981 but
in doing so unduly restricted those decisions to the principle of res
gestae."
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will;96 to show a testator's intention either before 7 or after'8 the
execution of a will; to evidence a testator's mental condition
bearing on the issue of fraud or undue influence ;" to show motive
not to leave a will where the will is alleged to be spurious ;"e0 and
other such matters relating to state of mind. 1'

Where the declaration is admitted only for its circumstantial
value, and not to prove the truth or falsity of the assertion in
such statement, as in Dennis v. Weeks,"' the hearsay rule is not
involved. But where the declaration is offered to prove the fact
asserted in the declaration, it is admissible only as an exception
to the hearsay rule. The necessity arises from the fact that the
testator is dead and unable to testify, but the circumstances of
reliability sufficient to compensate for the lack of cross-examina-
tion rest in the nature of the declarations as a reflection of
present state of mind, present intention, and the like. From such
proof of intention an inference can be drawn bearing on the
act in issue which would otherwise remain equivocal, for exam-
ple, the act of revocation, suggested by the loss of the docu-
ment."' Assertions in contradiction of a will, assertions offered
to modify or alter a will, or any mere statement of an action
taken, are all merely hearsay and inadmissible."'

STATEMENTS HAVING INDEPENDENT CIRCUMSTANTIAL VALUE

This subdivision is really quite outside the scope of the hear-
say rule. The principle involved has been stated previously under
the heading of Verbal Acts. A few examples will illustrate the
principle involved. In Barrow v. State,"5 a statement was a mere
circumstance, used to identify a point of time. In Duren v.
State0' the fact that the little twelve-year-old boy had told the
deceased that "Mama wants to see you at the store" was a cir-
cumstance throwing light on why the deceased went to the store.
It was immaterial whether or not the child accurately reported

96. Patterson v. Hickey, 32 Ga. 156 (1861) ; Saliba v. Saliba, 202 Ga. 791,
44 S.E.2d 744 (1947).

97. Williamson v. Nabers, 14 Ga. 286 (1853).
98. Cobb v. Battle, 34 Ga. 458 (1866).
99. Dennis v. Weekes, 51 Ga. 25 (1874) ; Ezell v. Mobley, 160 Ga. 872,

129 S.E. 532 (1925); Pitman v. Oliver, 184 Ga. 840, 193 S.E. 884
(1937).

100. Rea v. Pursley, 170 Ga. 788, 154 S.E. 325 (1930).
101. McIntyre v. McIntyre, 120 Ga. 67, 47 S.E. 501 (1904).
102. 51 Ga. 25 (1874).
103. Saliba v. Saliba, 202 Ga. 791, 44 S.E.2d 744 (1947).
104. Jones v. Grogan, 98 Ga. 552, 25 S.E. 590 (1866); Mallery v. Young,

94 Ga. 804, 22 S.E. 142 (1894) ; Underwood v. Thurman, 111 Ga. 325,
36 S.E. 788 (1900); Pennington v. Perry, 156 Ga. 103, 118 S.E. 710
(1923) ; Credille v. Credille, 123 Ga. 673, 51 S.E. 628 (1905).

105. 80 Ga. 191, 5 S.E. 64 (1888).
106. 158 Ga. 735, 124 S.E. 342 (1924).
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his mother's wishes. °7 Similarly the threats communicated to the
defendant in Keener v. State"S and the communication to the
victim of the combat in Todd v. State"' that "Todd is in town"
were mere circumstances. The statements were not offered to
prove the truth of the fact asserted in the statements. To admit
such proof on the ambiguous ground of "explaining conduct""'

only serves to further confuse the rules concerning hearsay and
its exceptions.

REMNANTS OF A CONVERSATION

The oft-quoted headnote to Cox v. State"' says: "Generally,
when a part of a conversation has been introduced in evidence,
the rest of it may be brought out by the opposite party on cross-
examination of the witness." And the opinion states: "The en-
tire conversation is thus within the atmosphere of res gestae. ' '11

The possibilities of prejudicial error emanating from this doc-
trine are incalculable. Certainly it would be unfair to permit a
witness on direct examination to report only part of a statement
and deny to the adversary the opportunity to bring out the com-
plete statement, especially when the omitted part modifies or
qualifies the part reported." :' This means nothing more than
testing the accuracy of the report by cross-examination. But it
is quite possible that when an entire conversation is admitted
under the guise of bringing out the remnants of matters reported
on direct examniation, much incompetent and prejudicial hearsay
will be allowed to come in.

ASSERTIONS BY CONDUCT

Conduct which asserts something by action rather than by
words is that kind of conduct which, when reported, communi-
cates a meaning to the jury. Such conduct is as much an extra-
judicial statement as an oral or written one, and its admissibility
should be judged by the same rules. Examples of such conduct
are, the gestures and appearance of "agitation" and remorse in
Mitchurn v. State,"' the action manifesting anxiety in McNabb
v. Lockhart & Thomas, 5 and flight from the scene of a crime

107. See 6 WIGMORE, EVIDENCE § 1789 (3d ed. 1940).
108. 18 Ga. 194 (1855).
109. See note 76 supra.
110. GA. CODE (1933) § 38-302.
111. 64Ga. 375 (1879).
112. Id. at 413.
113. Rolfe v. Rolfe, 10 Ga. 143 (1851) ; Rogers v. Rogers, 65 Ga. App. 806,

16 S.E.2d 490 (1941).
114. 11 Ga. 615, 625 (1852).
115. 18 Ga. 495 (1855).
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as connoting guilt.1 ' The thought or inference asserted by the
conduct is admissible only if it comes within an exception to the
hearsay rule such as a reflection of a state of mind, a state of
feelings, a confession, or an admission.

INTERWOVEN DEPENDENT VERBAL UTTERANCES AND

NON-VERBAL CONDUCT

This proposition goes to the core of the classic definition of
res gestae. It refers to what Greenleaf called "parts of the
transaction," Judge Lumpkin remarked:

If the statements tend to illustrate the issue and to assist the
judgment which is to be formed upon the whole matter, if the
declarations derive a degree of credit from their connection with
the surrounding circumstances and independently of any credit
to be attached to the speaker, they should in such cases be ad-
mitted in evidence.

7

Judge Nisbet said, "They derive their credibility not from his
veracity, but from their relation to the transaction out of which
they spring.""' Thayer said:

There is a tendency to regard a hearsay statement as admissible
if it be one of a set of facts giving and reflecting credit, each to
the other-on the principle of what is called circumstantial evi-
dence. This brings in confusion, for our law really goes but a very
little way in that direction .... This point of view is forever sug-
gesting itself in that part of the subject relating to declarations
which are a part of some admissible fact-of the res gestae, as
the phrase is. These are often spoken of as parts of a mass of
circumstantial facts described as res gestae, all evidential, sup-
porting and supported by each other in their tendency to prove
some principal fact; instead of being regarded, as they should be,
as parts of that fact itself, pars rei gestae, lying under the curse
of hearsay, but received by way of exception, on account of this
special intimacy of connection with the admissible fact. This part
of the subject presents an instructive spectacle of confusion .... 9

Aside from a few instances where hearsay declarations must
be admitted from the special necessities of the case, for want of
other relevant evidence, and are deemed to have probative value
because of their "special intimacy of connection" with other cir-
cumstances in the transaction, such declarations so frequently
and loosely called "parts of the res gestae" are nothing more
than the rankest hearsay. Examples of cases presenting inextri-
cable masses of mutually related verbal and non-verbal acts
exigently admitted to reveal the "whole story" are Cox v.
116. Bryant v. State, 191 Ga. 686, 13 S.E.2d 820 (1941).
117. Hart v. Powell, 18 Ga. 635 (1855).
118. Mitchum v. State, 11 Ga. 615, 621 (1852).
119. THAYER, PRELIMINARY TREATISE ON EVIDENCE (1896).

[Vol, 5



RES GESTAE IN GEORGIA

State,12° Travelers Insurance Co. v. Sheppard,12" ' and Frank v.
State."'

It is extremely difficult to lay down any hard and fast rule
here. Manifestly much reliance must be placed on the sound dis-
cretion of the trial judge. A great deal will depend on the par-
ticular judge's predilections on admissibility. If the judge is one
of those who, like Judge Lumpkin, prefers to let in any relevant
evidence in doubtful situations, 2 ' then obviously more evidence
of this kind will be accepted than in a court where common sense
and justice are alike frustrated by rigid adherance to the tech-
nical rules of evidence. 2 ' Judge Lumpkin urged, a hundred years
ago, "Truth, common sense, and enlightened reason, alike de-
mand the abolition of all those artificial rules which shut out
any fact from the jury, however remotely relevant, or from
whatever source derived, which would assist them in coming to
a satisfactory verdict.' 125

In this connection, reference should also be made to the some-
time statements of the courts that particular hearsay statements
are parts of the res gestae of a crime." 6 In some instances this
refers merely to a part of the circumstances. At other times the
term is used where proof of other criminal conduct is offered to
show bent of mind or plan or scheme as evidenced by similar
course of conduct.12

' The principal caution here is that care must
be exercised lest the admission of some kinds of evidence "prove
too much" to the unfair prejudice of the accused. For example, in
the Frank case2 8 the declaration of the defendant that his sexual
appetites were unlike those of other men was unquestionably
relevant as reflecting possible motive, but the possibility of
arousing prejudice in the minds of the jury had to be weighed
against the exigent necessity for admissibility.

CONFESSIONS

The thought here intended is rather more nearly "incriminat-
ing admissions" than the kind of full confession that is sufficient

120. 64 Ga. 375 (1879).
121. 85 Ga. 751, 12 S.E. 18 (1890).
122. 141 Ga. 243, 80 S.E. 1016 (1913).
123. Patterson v. Hickey, 32 Ga. 156 (1861) ("Not concealing the fact

that my leaning is always in favor of admitting, rather than rejecting,
testimony").

124. Lyles v. State, 130 Ga. 294, 60 S.E. 578 (1908).
125. Johnson v. State, 14 Ga. 55 (1853).
126. Thornton v. State, 209 Ga. 51, 70 S.E.2d 733 (1952); Dorsey v.

State, 204 Ga. 345, 49 S.E.2d 886 (1948).
127. See Dorsey v. State, supra note 126.
128. 141 Ga. 243, 80 S.E. 1016 (1913).
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to justify a charge on confessions.'29 Both confessions and in-
criminating admissions are admitted in evidence as exceptions
to the hearsay rule on much the same theory that admissions
against interest are admitted. The Georgia courts have ascribed
to "confessions" the meaning of a complete confession that con-
fesses every essential element of the crime charged."'0 Anything
less is merely an incriminating statement. It is only those in-
criminating statements which are said to be a part of the res
gestae of the crime with which we are here concerned. And I
will merely point out that it is not necessary to use the term res
gestae to justify the admission in evidence of such incriminating
admissions.

ADMISSIONS

Admissions are admitted in evidence as an exception to the
hearsay rule.' The confusion arises with respect to the doctrine
that "a party cannot build up his case by statements or claims to
the opposite party unless they are a part of the res gestae or
come under some other exceptions to the rule."' 32 Here again
the problem can better be solved without resort to res gestae.
If the statement is an admission it is unnecessary to use res
gestae to justify its admissibility. If the declaration is in the
party's own favor it should be scrutinized with caution, lest a
party be permitted the unfair advantage of corroborating his
testimony by his own prior unsworn declaration. In unusual
situations, by virtue of the necessity of the case and to prevent
manifest injustice, declarations in a party's own favor may be
admitted where the circumstances surrounding the utterance give
assurances of its trustworthiness, as in the case of statements
of present state of mind and present state of feelings or suffer-
ing.

133

CONCLUSION

When it is remembered that the law of evidence has a history
of not more than about three hundred years, it is unreasonable
to close our eyes to the judicial experience of the last one hun-
129. James v. State, 86 Ga. App. 282, 71 S.E.2d 568 (1952) ; Braswell v.

State, 87 Ga. App. 430, 74 S.E.2d 106 (1953).
130. Owens v. State, 120 Ga. 292, 48 S.E.2d 1 (1940); Johnson v. State,

204 Ga. 528, 50 S.E.2d 334 (1948).
131. Churchman v. Robinson, 93 Ga. 731, 20 S.E. 215 (1894); Flannagan

v. Clark, 207 Ga. 345, 61 S.E.2d 485 (1950).
132. Gay v. Osteen, 56 Ga. App. 224, 192 S.E. 539 (1937) ; McCord v.

McCord, 140 Ga. 170, 78 S.E. 833 (1913) ; Denton v. Etheridge, 73 Ga.
App. 221, 36 S.E.2d 365 (1945).

133. Hart v. Powell, 18 Ga. 635 (1855).
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dred years. No detraction is intended from the greatness of our
judges of earlier times. Rather the plea is for a more careful
re-study of their opinions to appreciate the underlying reasons
for their decisions. The doctrine of res gestae one hundred years
ago was in the process of evolving into the principles now known
as "spontaneous exclamations," "statements of present state of
mind," "statements of present feeling," "verbal circumstances,"
and other exceptions to hearsay deemed sufficiently trustworthy
to warrant submission to the jury. A re-examination of many of
those earlier decisions will reveal how keen was the insight of
those judges into the true principles involved.

In the hands of masters like Lumpkin, Nisbet, Bleckley and
Cobb, the phrase res gestae was a mere flourish of virtuosos-
like the cadenza of a master musician at the end of a brilliant
passage. We do an injustice to their legal heritage when we
recall only the ornaments, and forget the solid framework of
the legal edifices they constructed.

Res gestae is a legal gargoyle which belongs to another era.
It destroys the symmetry of our modern judicial structure and
should best be omitted from our present-day legal vocabulary.
Nothing would do more to clarify the Georgia law of hearsay
than the complete elimination of res gestae from our jurispru-
dence.
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