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I was genuinely glad to see the boy. His father and I had
grown up together in a Georgia town, and though the practice
of law had carried me to the metropolis, and the boy's father
had long since died, the sight of this son of my old friend brought
back a host of poignant memories.

"I haven't seen you for years," I said.
"I've been away," said the boy briefly, "all over the world

in Uncle Sam's army, and then school-law school. Lately I've
been trying to catch up on things here in Georgia. There seems
to be even more contradiction and confusion than when I left."

"You mean politics," I said.
"Not entirely," said the boy. He hesitated. "Of course, it

is a hot political issue in Georgia just now-what to do if the
U. S. Supreme Court outlaws segregation in the public schools,
but I'm especially interested from the legal angle.' I take it that
a lawyer's first allegiance is to the law. Yet there are so many
other factors involved, social and economic, as well as the
political ones, that I find myself confused as to just what the
score is."

"You have been gone a long while," I replied. "It's all quite
simple. They're trying to mix the races in our public schools and
we Southerners won't stand for that. No matter what the Su-
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preme Court says."' There was something in the boy's face, so
I added, "Of course, we'll find legal means to express our op-
position. I don't go for defying the Court. But you can be sure
we'll work out a way to maintain our Southern traditions."

"I'm a Southerner too," said the boy. "A Georgian. And
I'm proud of my state. But I sometimes wonder about that
term 'tradition.' I find tremendous change going on in the South,
particularly here in Georgia. New industries are coming in, the
movement from country to city continues at an increased tempo,
and practically every one has a radio or television set which
brings the world to his living room-whether he cares about the
world or not. As if that weren't enough, a lot of us are getting
outside experience in wholesale lots in the armed forces. It turns
the world topsy turvy for awhile suddenly to lose the comfort-
able security of home and the familiar associations of daily liv-
ing. I've had to adjust to a discipline which I never liked, and
to buddies who at first seemed impossible-until I got to know
them. And yet, oddly enough, I don't have the feeling that
anything fundamental in me has really changed, but rather that
my own personal awareness has broadened and deepened in re-
sponse to my experience, enabling me to see myself and all men
in a truer perspective."

"There is one thing that hasn't changed," I replied, "and
that is the necessity of keeping the races separate in the hope
that we may thereby preserve the integrity of each."

The boy was silent for a time. Finally he said, "You must
pardon me, but my mind has carried me to far places where the
color of a man's skin meant nothing, but his quality as a person
could mean the difference between life and death. It takes some
effort to adjust myself to an atmosphere in which maintenance
of racial barriers assumes almost the aspect of a sacred trust,
with the governor threatening to call out the state militia and
state troops, if necessary, to maintain segregated schools,' and

2. This is a reference to the five cases now pending before the Supreme
Court in which the issue of public school segregation is directly pre-
sented: Bolling v. Sharpe, No. 11, 018, D.C. Cir., cert. granted, 344
U.S. 873, 73 S.Ct. 173, 97 L. Ed. 676 (1952); Brown v. Board of Educ.
of Topeka, 98 F. Supp. 797 (D. Kan. 1951); Briggs v. Elliott, 98 F.
Supp. 529 (E.D.S.C. 1951), vacated and remanded with directions,
342 U.S. 350, 72 S.Ct. 327, 96 L. Ed. 392, reaff'd on rehearing, 103 F.
Supp. 920 (E.D.S.C.); Davis v. County School Board of Prince Ed-
ward County, 103 F. Supp. 337 (E.D. Va. 1952); Gebhart v. Belton,
91 A.2d 137 (Del. 1952).

3. See "Georgia Press Comments on Promise of 'Force' to Maintain
Segregation," Atlanta Journal-Constitution, Jan. 24, 1954, p. 2-F, cols.
3-5. The Macon Telegraph is quoted as follows: "Governor Talmadge's
assertion that he will call into use the state militia and state police
to enforce segregation . . . is one of the most unfortunate statements
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a powerful political leader declaring that if you undertake to
mix the schools 'you will see bloodshed from one end of this
state to the other.' "4

"These are political gestures," I replied, "and should be
evaluated as such. I admit that to the legal mind the threat of
force to attain one's end is offensive, being the antithesis of the
rule of justice in a democratic society. You may have noticed,
however, that the governor has also advocated measures de-
signed to provide a peaceable and legal means for preserving the
system of school segregation set up in our state constitution,
should it be endangered by an adverse Court decision. The cre-
ation of a 21 member study commission was the governor's idea.
It is composed of prominent state officials and educators who
will study segregation laws and decisions and thus be in a posi-
tion to recommend what should be done if the Court should
decide that segregation per se is unconstitutional." 5

"It appears to be a broadly representative group," said the
boy, "except for one thing. It has no Negro member. In regard
to problems which so fundamentally involve Negroes and whites
wouldn't the chances for a mutually acceptable solution be much
better if responsible representatives of both races were present
at the deliberations ?"

"This may work all right in unusual cases," I replied. "For
example, the present Atlanta Board of Education, with Dr.
Clement as a member, seems to be working together very har-
moniously.' But I certainly wouldn't advocate bi-racial boards
or commissions as a general rule."

"I think you did not fully understand my reasoning," said
the boy. "If segregation by law is on its way out, which certainly
seems to be the case regardless of our personal feelings in the

of the entire issue." The Augusta Chronicle is quoted to the effect that
" . . . it doesn't help matters for Georgia's chief executive to talk
about using military force as a means of defying the law."

In submitting his recommendations to the General Assembly relative
to maintenance of segregation Governor Talmadge repeated his
"solemn promise .. . that as long as I am your governor, there will
be no mixed schools and colleges in Georgia." Athens Banner-Herald,
Nov. 17, 1953, p. 1, col. 4.

4. Roy V. Harris, Higher Education and Segregation, 6 New South 5-6
(May-June 1951), "There are not enough Federal soldiers or enough
Federal bayonets in the United States to put (white and Negro stu-
dents) in the same classroom during the next four years. . . . If you
undertake to mix them in this state, you will find that you won't see
peace and harmony. You will see bloodshed from one end of this state
to the other . . . "

5. Georgia Commission on Education Established, Ga. Laws Nov.-Dec.
Sess. 1953, p. 64. See "Talmadge Names New Study Board," Athens
Banner-Herald, Jan. 5, 1954, p. 1, col. 8.

6. See Atl. Const., Feb. 16, 1954, p. 28, cols. 1-2; Feb. 10, 1954, p. 3, col. 1;
and Feb. 9, 1954, p. 5, cols. 1-2.
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matter, then it becomes of first importance to all of us, in both
races, to plan for an orderly and peaceful transition period. The
chief obstacle is a psychological one. Southerners in general still
regard the Negro as an inferior person who is dependent upon
them for protection and guidance, while more and more Ne-
groes, fiercely resenting this attitude, are determined to force
a recognition of their equality by making demands-sometimes
even reaching to things they do not acutally want. It is my con-
viction that most Negroes would prefer to keep the segregated
school system, at least for now, provided they had some share in
making the choice, and provided the Negro schools met the
same educational standards as those of the whites.7 It is the
undeniable stigma of inferiority implied in segregation by law
which I believe the Negroes are fighting.

"If Governor Talmadge and other Southerners would only
recognize the Negro's right to representation on matters which
fundamentally affect his race, if they would give him an equal
responsibility with whites in promoting the interests of both
peoples, I believe they would be astonished at how fast the racial
atmosphere would clear."

"You speak too idealistically," I replied. "The race problem
involves deep feelings and emotions. The fact is that the South-
ern people oppose nonsegregation in their schools and we must
face this reality. Just take a look at South Carolina. Are you
familiar with the constitutional amendment approved by the
people of that state and recently presented to their legislature
for ratification?8 It in effect relieves the state of the necessity
of maintaining a public school system and it received popular
approval because the people believed it provided a means to
preserve segregation in South Carolina schools."

"Yes," said the boy. "I have read about the amendment and
also about the one passed at the last session of the Georgia leg-
islature which apparently has the same end in view.' They seem
to me to be hysterical reactions of political leaders who have
magnified the segregation problem out of all proportion to its

7. See "Education Equality for All is Negro Teachers' Plea," Atl. Const.,
Apr. 18, 1953, p. 12, cols. 4-5; Kenneth Toler, Mississippi Legislature
Stalled on Funds for School Program, Atl. Journ.-Const., Mar. 14,
1954, p. 4-F, cols. 6-8, who quotes certain Negro leaders as saying that
"if. the dual system is equalized their people will be satisfied."

8. See S .L. Latimer, Jr., South Carolina Speeds Action to Kill "Must-
Schools" Clause, Atl. Journ.-Const., Feb. 14, 1954, p. 4-F, cols. 2-4.

9. Grants for Education, Proposed Amendment to the Constitution, Ga.
Laws Nov.-Dec. Sess. 1953, p. 241. It provides, "Notwithstanding any
other provision of this Constitution, the General Assembly may by law
provide for grants of State, county or municipal funds to citizens of.
the State for educational purposes, in discharge of all obligation of
the State to provide adequate education for its citizens."
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true nature. Do people actually believe that destruction of our
public school system is less of a calamity than non-segregated
schools ?""1

"I agree that the amendments are ill-advised," I said. "It is
somewhat like burning down the hous in order to have roast
pig for dinner. But we can appreciate the legal tactics which
their supporters had in mind. The Fourteenth Amendment is a
bar to state action only." Therefore, if the Supreme Court ren-
ders a decision outlawing segregation, only public schools will be
affected, for only in these schools 'May the acts of those in au-
thority be considered state acts and hence subject to the prohi-
bitions of the Amendment. The obvious solution is to relieve the
state of its public school responsibility, so that all schools may
be privately operated, and thus not subject to the Court's anti-
segregation ruling. At least this seems a solution until you take
a second look and discover all the new problems you are cre-
ating."

"I wonder if an analogy can be drawn with the white primary
cases,"' 12 said the boy. "I recall that in the attempt of a number
of Southern states to keep Negroes from voting in primary
elections a series of cases arose, and the decisions steadily
developed to the point of view that primary elections are such
a necessary and inseparable governmental function that those
who conduct the election are exercising state power. From this
it is concluded that their acts are subject to the constitutional
restraints on state action regardless of whether any law relating
to primaries is on the statute books of the state."' 3

10. See Editorial, "Schools are the People's-To Improve Not Destroy,"
Atl. Journ.-Const., Feb. 21, 1954, p. 2-F, col. 2.

11. Section 1 of the Fourteenth Amendment provides in part as follows:
"No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws." GA. CODE § 1-815 (1933).

12. Nixon v. Herndon, 273 U.S. 536, 47 S.Ct. 446, 71 L. Ed. 759 (1927)
Nixon v. Condon, 286 U.S. 73, 52 S.Ct. 484 ,76 L. Ed. 984 (1932)
Smith v. Allwright, 321 U.S. 649, 64 S.Ct. 757, 88 L. Ed. 987 (1944);
Terry v. Adams, 345 U.S. 461, 73 S.Ct. 809, 97 L. Ed. 1152 (1953);
32 TEX. L. REV. 223 (Dec. 1953).

13. See Note, 32 TEX. L. REV. 223, 225 (Dec. 1953) in which, after analyz-
ing Terry v. Adams, the note writer concludes, "The principal case
may see a wider application in situations where non-compliance with
the 'separate but equal' doctrine of Plessy v. Ferguson, 163 U.S. 537
(1896), is found. State segregation is authorized, if equality is pre-
served, in a number of public services such as schools, carriers, and
recreational facilities. Like elections, all of these relate in some man-
ner to the state even when without specific statutory control. Argu-
ably, if a state attempts to repeal its statutes relating to such services
rather than bow to an order prohibiting discriminatory segregation,
the question may be raised whether a state can so sever its connections
and divest the facilities of their public nature."
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"You are, of course, referring to Rice v. Elmore,"14 I said,
"in which South Carolina abolished all of its primary laws in
an unsuccessful effort to bolster the Democratic party's conten-
tion that its denial to Negroes of the right to vote in the primary
was not an act of the state, but of a voluntary party organiza-
tion. In comparing these election cases with the private school
proposal we are handicapped by the lack of any blueprint of the
steps by which the change over from a public to a private school
system is to be accomplished. And I think there is good reason
for this. For I know no w6rkable way by which such a vast,
complicated and democratic institution as our public school sys-
tem can be transformed into an adequate, private system.

"We can mention a few of the problems. 5 One is finances.
This is recognized in the Georgia amendment by the provision
that the General Assembly may by law provide for grants of
state, county, or municipal funds to citizens of the state for
educational purposes, in discharge of all obligation of the state
to provide education for its citizens. It is my guess that to keep
the schools in operation after the change to private hands
would require grants to the citizens so substantial as to create
the presumption that the state still was recognizing education
as a governmental responsibility in spite of assertions to the
contrary. If, in addition to granting the funds, the state at-
tempted to exercise control over them, such as by stipulating
that they should be used only in support of segregated schools,
the case for state action and hence for unconstitutional discrim-
ination would be strengthened.

"Another problem involves physical school facilities. If these
were leased to private persons, the state might become respon-
sible for any discrimination practiced by the lessee, according
to a number of lower court decisions."6 If, on the other hand,
the state made an outright gift of the school property to a pri-
vate person or association, it might be left holding the bag. For
if it conditioned the gift on the maintenance of segregated
schools by the donee, the courts would undoubtedly find state
action contrary to the Fourteenth Amendment. But if it gave
14. 72 F.Supp. 516 (E.D.S.C. 1947), aff'd, 165 F.2d 387 (4th Cir. 1947),

cert. denied, 333 U.S. 875, 68 S.Ct. 905, 92 L. Ed. 1151 (1948). See
BURNS AND PELTASON, GOVERNMENT BY THE PEOPLE 268 (1952); OGG
AND RAY, INTRODUCTION TO AMERICAN GOVERNMENT 170-171 (8th ed.
1945).

15. Reese Cleghorn, Talmadge Private School Plan Raises Unanswered
Questions, Atl. Journ.-Const., Apr. 12, 1953, p. 6-B, cols. 1-6.

16. Lawrence v. Hancock, 76 F.Supp. 1004 (S.D. W.Va. 1948); Lincoln
Park Traps v. Chicago Park District, 323 Iii. App. 107, 55 N.E.2d 173
(1944); Kern v. Newton, 151 Kan. 565, 100 P.2d 709 (1940); Culver
v. City of Warren, 84 Ohio App. 373, 83 N.E.2d 82 (1948). For dis-
cussion of the point see Note, 29 IND. L. J. 125, 129-131 (1953).
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the school property unconditionally, the only certain result would
be the loss to the state of valuable resources. The courts might
still find unconstitutional discrimination in view of recent de-
cisions like Terry v. Adams 7 and Barrows v. Jackson'8 where I
think the Court went too fa.r in making the state responsible for
racial discriminatory practices.

"The new legal status of the schools would also create con-
fusion in regard to the applicability of present state and federal
legislation concerning such matters as the Minimum Foundation
program, civil service status of teachers, the teacher retirement
fund, compulsory school attendance, the federal lunch program,
federal aid to vocational education, and a host of others."

"We are agreed," said the boy, "that abolition of the public
school system does not appear to be a practicable way to solve
the segregation problem. 9 On the other hand there seems to be
mounting sentiment in support of Charlie Gowen's plan to allow
county superintendents wide discretion in designating the class
and school which the individual pupil is to attend."2

"In my opinion it is the best plan put forth to date," I said.
"It is much harder to prove the fact of discrimination by an ad-
ministrator who must of necessity have wide discretion in deal-
ing with individual cases than it is to prove the discriminatory
nature of a general rule or regulation of law. Moreover, even
if administrative discrimination could be proved in any given
case, it would involve only the individuals there involved, and
would not disturb the plan of school assignment as such."

"The system of appeal which Mr. Gowen suggests is also an
outstanding recommendation for his plan, making possible a
maximum of delay while the complainant exhausts his admin-
istrative remedies, as he must do, before a court will entertain
his complaint.2' Persons objecting to the superintendent's ruling
17. 345 U.S. 461, 73 S.Ct. 809, 97 L. Ed. 1152 (1953).
18. 346 U.S. 249, 73 S.Ct. 1031,97 L.Ed. 1586 (1953).
19. Note the reaction of the Gainesville Ministerial Association in its

resolution "opposing amendments to the Georgia Constitution that
would transfer public schools to some form of private jurisdiction,"
as reported in Atl. Const., Mar. 11, 1954, p. 5, cols. 1-2. See resolution
of the Georgia Education Association opposing the "proposed consti-
tutional amendment which would make it possible for the Legislature to
scrap the public school system in favor of a private system to maintain
segregation," John Pennington, 16 Resolutions Guiding Teachers An-
other year, Atl. Journ.-Const., Mar. 21, 1954, p. 1-C, cols. 6-8.

20. Mr. Gowen outlined his plan in an address before the Boston, Ga.
Kiwanis Club, Atl. Const., Jan. 15, 1954, p. 30, cols. 4-5. See M.L. St.
John, New Segregation Plan Wins Favor, Atl. Const., Jan. 28, 1954,
p. 11, cols. 1-2.

21. There may be some question of the necessity to exhaust the intricate
system of administrative appeal set up in the Gowen proposal. See
Stason, Timing of Judicial Redress from Erroneous Administrative
Action, 25 MINN. L. REV. 560, 576 (1941); DAVIS, ADMINISTRATIVE
LAW 625-632 (1951).
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must appeal first to the county board of education and, if still
dissatisfied, to the State Board of Education before they can
take court action."

"I also favor Mr. Gowen's plan," said the boy, "but not for
the reasons you have just expressed. I favor it because any
segregation practices carried out under its aegis are discretionary
only, and not compelled by law. It is therefore a flexible plan
and can be adapted to any changes in public attitude that may
occur. The only requirement placed on the school superintendent
is that he use his discretion in assigning students so as to serve
the best interests of the child, as well as the best interests of the
entire public school system. Therefore, if at some later date it
is found desirable to deviate from a strict segregation policy in
any particular community, and if it seems apparent that the
public will not very much care, the superintendent is free to
serve the best interests of the child, as he sees them. I think we
should recognize the fact that fundamental changes are taking
place and that the tempo of change, particularly in the South
and here in Georgia, has in recent years taken on an accelerated
pace which is breath-taking in its momentum.

"This is true regardless of whether you and I like it or not.
We both grew up in the same traditions, but I have been forced
to parts of the earth which to me were like another world and
to close association with men who found me as peculiar as I found
them. It was a testing time for me, forcing me to a deeper reali-
zation of why I am proud of my country. It is the champion of
values which, in spite of our imperfect embodiment of them in
our institutions and in our deeds, we nevertheless recognize as
the bulwark of our democracy. I had not before realized how
important and significant is our emphasis upon the individual
human being-his right to equal treatment under the law, and
his right to a freedom of thought and speech and action unknown
to much of the world today. This is the inspiration of democracy.
This is the positive weapon-and the only weapon-which can
defeat Communism or any other ism which would put shackles
on the minds of men or debase their basic dignity as human
beings.

"And so I can no longer deny to any man his right to prove
his ability to profit from opportunity. That is why I find the
Gowen plan meritorious-not because it will provide a means
whereby. county superintendents can abuse their discretion, and
boards of appeal can give Negro complainants the run around,
but because by the same token it gives the county superintendent
the discretion to do away with racial segregation when in his
honest judgment it serves the best interests of the child."

[ Vol. 5
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"I can only commend you for your idealism," I replied. "But
I would be very surprised if any Georgia school superintendent
would use his power of pupil assignment to mix the races in the
classroom. You may have noticed that the Mississippi legisla-
ture has recently adopted a plan similar to Mr. Gowen' s.-2 The
boards of trustees of school districts are given authority to
assign students to specific schools, even though they may be
outside their normal school districts."

The boy smiled. "I saw the news item too. The legislators
weren't unanimous in their support of the plan-I gather be-
cause they realized it was nothing but a subterfuge. And even
the most optimistic of them seemed to feel that it would make
possible only a few more years of segregation practices. ' 3

"There are still other ways in which we can hope to preserve
our cultural tradition, should the Court rule against us," I re-
plied. "For example, the boundaries of school districts can be
so drawn as to include only Negro or only white children in any
given district." This would be especially adaptable to populous
areas in which there are large white and Negro communities."

"But there are always the fringe areas," said the boy. "To say
nothing of isolated streets of Negro homes interspersed in a
predominantly white district. The rural areas might also give
some trouble for there might exist a scattered population of
whites and blacks, all mixed together in a haphazard pattern."

"There would be difficulties,"I conceded. "Some of the school
districts would undoubtedly take on peculiar shapes. But I doubt
that this would affect the success of the plan, for gerrymandering
presents knotty problems to those who would attack it through
litigation. It would be necessary for the complainants to prove
that the boundaries were drawn with racial discrimination as
the object, an obviously difficult task when the administrative
authorities assert other purposes commonly regarded as within
their discretionary powers. Moreover, with a local judiciary
sensitive to and undoubtedly sharing the community's desire for
segregated schools there is even less likelihood of a successful
attack upon a gerrymandered district."

22. "Miss. Passes Segregated School Bill," Atl. Const., Feb. 26, 1954, p. 31,
col. 8. The Mississippi House of Representatives passed the bill on
Jan. 25. It was similar "to a plan proposed by Rep. Charles Gowen to
strengthen segregation in public schools." Atl. Const., Jan. 26, 1954,
p. 15, col. 1.

23. "Sponsors believe the bill would be constitutional, or at least 'give us
six to 10 more years of segregation,' as one representative said ...
Opponents replied that the bill, no matter when passed, is a dodge on
its face and would be unconstitutional." Atl. Const., Feb. 26, 1954,
p. 31, col. 8.

24. See Leflar and Davis, supra note 1. at 410-413.
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"Probably this refusal of the courts to see obvious facts of
discrimination is the keystone on which rests the success of any
of the evasive plans which may be devised," the boy replied.

"It isn't quite that easy," I said, "for it is not the custom of
judges to make arbitrary decisions. If, in our argument before
the court, we do not present an acceptable legal basis for our
case, intelligently selecting those rules and propositions which
nullify or weaken our opponent's argument, then the court has
no choice but to decide against us. In defending gerrymandering
we would have to make a case for the existence of some other
objective than the maintenance of a segregated school system.

"In my opinion," I went on, "by far the most effective plans
to maintain segregated schools will be built around the school
administrative authority. Courts must of necessity concede a
wide measure of discretion to an administrator. Moreover, a
court cannot be presumed to know or evaluate all the complex
factors which confront a school administrator when he is faced
with determining school policies or with making decisions in
individual cases." I thought for a moment. "One of the best
devices of all which school officials can use to keep the races
separate is the use of tests to determine admission of students
to a particular school. Tests can also be an effective device in the
promotion of students."

"I am reminded," said the boy, "of the use of the educational
test requirement to keep Negroes from voting. As you have
said, this is a clever device and does not purport to be discrimina-
tory even though it has in fact been a highly successful vehicle
for discriminatory practices. I recall the provision of the Missis-
sippi Constitution of i89o requiring that in order to vote a
person should be able to read and construe a section of the state
constitution2 It came as no surprise that would-be Negro voters
were uniformly unable to meet this test, while white persons
experienced no difficulty whatsoever.

"Times are changing, though," said the boy, "as shown by
the fate of the recent Boswell Amendment in Alabama.26 After
Rice v. Ehnore had shown that discriminatory election regula-
tions would be found to be state action regardless of positive
25. Art. 12, See. 244 of the Mississippi Constitution provides that "every

elector shall . . . be able to read any section of the Constitution of
this state; or shall be able to understand the same when read to him,
or give a reasonable interpretation thereof . . ."

26. ALA. CODE (Cum. Supp. 1951), Const. Amend. 55. The Amendment re-
quired that voters must be able to "read and write, understand and
explain any article of the constitution of the United States in the
English language" and be "of good character" and "understand the
duties and obligations of good citizenship under a republican form of
government."
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state sanction, Alabama decided that the only way that discrim-
ination could be successfully practiced was by concealment under
some acceptable voting requirement-that registration of Ne-
gro voters could be held down only through subterfuge and
that educational tests would provide the perfect form. So the
first Boswell amendment was framed, incorporating the test idea.
I suppose you could liken the amendment to the wolf in the fable
who was disguised in a respectable suit of sheep's clothing. How-
ever, unlike in the fable the wolf in this case was so clumsily
covered up that his discriminatory face showed through, and he
was denounced for what he was. 27 A modified substitute has
since been adopted which seems not to be too effective in holding
down Negro registration for voting. 8 I believe the same can be
said for the rather innocuous educational test required of Geor-
gia voting registrants..

2 9

"My opinion is supported by the figures." Not only in Ala-
bama and Georgia, but also in the other states of the deep South
there has been a significant increase of Negro registered voters
in recent years. For example, in South Carolina in 1947 there
were 50,ooo Negro registered voters, but 115,ooo in 1952, an
increase of 130%, and constituting 14% of the Negro popula-
tion of the state. In Georgia in 1947 there was already a rela-
tively large registration of Negro voters-1-25,ooo due to a
concerted drive the preceding year-but the figures for 1952
had nevertheless increased to 145,000, constituting 13% of the
state's Negro population. Mississippi and Alabama had the low-
est percentage of Negro registrants in 1952, being 2% and 5%
of the Negro populations, respectively, but even here there were
significant percentages of gains during the five year period-a
300% increase in Mississippi and more than a 700% increase in
Alabama."

"These are interesting figures," I replied, "and I can see you
have been doing some research on Negro gains in voter regis-
tration. However, the education of Negroes in our public schools
is an entirely different problem, and does not permit the drawing
of an analogy."

"There is a connection, however," said the boy. "I admit that
the granting of Negroes equal access to the polls is a less shock-
ing affront to the traditional pattern of race relationships in

27. Davis v. Schnell, 81 F. Supp. 872 (S.D. Ala. 1949).
28. ALA. CODE (Cum. Supp. 1951), Const. Amend. 91.
29. GA. CODE ANN. § 34 - 120-122 (Cum. Supp. 1951).
30. The figures from which the increase in Negro registered voters was

computed were taken from "Race and Suffrage Today," 8 New South 1
(Jan. 1953). We then compared the number of Negro registered voters
with the total Negro population of the particular state (1950 Census).

19541



MERCER LAW REVIEW

the South than would be the removal of racial barriers in the
schools. But it is a modification and it seems to me to be a recog-
nition of the progress which the Negro, as a race, has made since
slavery days. This, in turn, will make for even more rapid ad-
vancement. With increasing numbers of Negroes eligible to
express their approval or disapproval of candidates and issues
at the polls,3 and with politicians alert to the necessity of taking
this potential political power into account, Negro needs as cit-
izens of a democratic society will undoubtedly receive increased
attention. We can be sure that the need of the Negro for ade-
quate schooling will be one of those most insistently presented."

"You are forgetting," I answered, "that we do have a deep
concern for the Negro and his rights-particularly his right to
an education. In recognition of this right Georgia and her sister
states have launched tremendous educational programs at terrific
economic cost to provide their Negro citizens with separate edu-
cational facilities equal to that of the whites. We a-sk only for
separateness, even though in its achievement we may be put to
additional expense."

"I do not question your integrity," said the boy. "Nor do I
intend any of the remarks which I may make as a reflection on
you personally. But, if I remember correctly, the doctrine of
separate but equal school facilities was first mentioned by the
Supreme Court in 1896"' in support of its decision in a transpor-
tation case. That was almost sixty years ago," and yet it wasn't
until recent years that there was any significant effort to make
the schools equal in fact. We have been more intent on separate
schools than on equal ones; that is, if we can dignify with the
name of school the sorry educational facilities which in all too
many instances are all that are available to Negroes. 4 In fact

31. According to figures released by the Georgia Secretary of State on
Nov. 2, 1952, there were 144,828 Negroes registered to vote in the
state. In one Georgia county there were more Negroes registered than
whites "and in two others they lack only a few hundred equalling the
whites." Atl. Journ.-Const., Nov. 2, 1952, p. 6-B, cols. 1-2.

32. Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L. Ed. 256 (1896).
33. Governor Hugh White (Miss.) recently said, "For over 50 years we

have deferred action on a problem that we all well knew could not be
too long postponed. . . Our failure in the past to face up to this
problem has left the unwanted inheritance of the application of force
from the federal courts. It has resulted in our being compelled to settle
the problem rapidly instead of over a longer, less expensive period of
time." Kenneth Toler, Mississippi Legislature Stalled on Funds for
School Program, Atl. Journ.-Const., Mar. 14, 1954, p. 4-F, cols. 6-8.

34. See the excellent survey of GIBSON, MISSISSIPPI STUDY OF HIGHER
EDUCATION (1945). In Chapter XIV, The Development of Negro Edu-
cation, p. 326, he makes this comment: "There are approximately 1,500
Negro public schools in Mississippi housed in churches, tenant build-
ings, and other substandard buildings, and taught by incompetent
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it has been a struggle through the years to maintain reasonably
adequate standards in white schools. And so we never quite got
around to doing much for Negro education, partly because there
wasn't enough money and partly because we felt that Negroes
didn't need much education anyway, for the role they played in
our Southern society, a line of reasoning characteristic of the
white boards of education in charge of all schools, white and
colored.

"But now the whole South is in a turmoil with its attention
focussed on the education of its children, and of its Negro chil-
dren in particular. Why? South Carolina has floated a bond
issue of 75 million dollars with extensive plans in the making
for equalizing its Negro school facilities to the level of the white
schools." The same thing is happening in Georgia. Since the
passage of the Minimum Foundation for Education Act" and
the creation of the State School Building Authority," there have
not only been significant improvements in white school facilities,
but also a recognition of Negro school needs, with concrete ac-
complishments in the direction of their fulfillment. 8 I would like
to think this sudden concern for education, particularly Negro
education, was inspired by a recognition of the rapidity by which
our world is changing, by a realization that old patterns and
traditions must be re-examined and adapted to a dynamic society,
and by a new understanding of human brotherhood in an age
of atom and hydrogen bombs. I am inclined to think, however,
that actually the drive to improve Negro school facilities has
been mainly inspired by a fear that if this isn't done, Negro
children will have to be admitted to white schools, and that this
must be averted no matter what the cost."

The boy had a way of confusing the issue, so that I found
it difficult to reason with him. "You seem to misinterpret the
efforts of the states to achieve school equalization," I said. "I
must remind you that the Supreme Court has never ruled against
segregation in our public schools, even though there is a possi-
bility that it will do so in the five cases now ready for a decision.
But unless the separate but equal doctrine is overruled, we can
continue the orderly progress we have begun toward providing
adequate but separate educational facilities for each race."

teachers. Improvement in the higher education of Negroes in Missis-
sippi must go hand in hand with development of the system of lower
schools."

35. South Carolina's effort is described by Judge Parker in his opinion in
Briggs v. Elliott, 98 F. Supp. 529, 530 (ED.S.C. 1951).

36. Ga. Laws 1949, p. 1406.
37. Ga. Laws 1951, p. 241.
38. According to recent newspaper accounts this is particularly true in

Atlanta. See Claude George, Sr., Newer School Construction Equalized,
Clement Finds, Atl. Const.. Feb. 16, 1954, p. 28, cols. 1-2.
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The boy was still in a contentious mood. "I have seen figures,"
he said, "estimating the cost of bringing the educational facil-
ities of the Negroes into substantial equality with the whites. It
was in the neighborhood of $ioo,ooo,ooo per state, with an
estimate of one billion dollars for the South as a whole, with an
additional quarter of a billion dollars annually to maintain the
equal status." Moreover, I saw a recent newspaper account
describing Mississippi's equalization efforts which brings into
sharp focus the desperate dilemma of the South. The legisla-
ture has voted a new 85 million dollar biennial school equaliza-
tion program, but no funds for its financing. There is no agree-
ment on what taxes to increase, so that a deadlock has de-
veloped."

"The situation in Georgia is not quite this serious, but this
is the most we can say. Our progress toward substantial equal-
ization of school facilities is remarkable only in contrast to our
past performance. If there are any communities where Negro
schools are now substantially equal to white ones, I am sure
they could be numbered on one hand. Yet we have more than
doubled our state revenue since 1949 and have poured tremen-
dous sums into the schools. Are we prepared for even greater
efforts? This is our only alternative, if we are to have a valid
argument that the educational opportunities available to our
Negro children satisfy the requirements of the Equal Protection
Clause. As the expense mounts, I can see defection from the
ranks of the 'no mixed schools' advocates. In the areas of heavy
Negro concentration it may be economically feasible to maintain
separate schools, but in districts with a smaller proportionate
number of Negro children, separate schools, particularly on the
higher educational levels, might be an insupportable drain on
state and local funds."

"The courts have been reasonable in applying the separate
but equal doctrine," I replied. "If it can be shown that a school
district is making an honest effort to equalize its school facilities
as between Negroes and whites, and is proceeding as rapidly as
circumstances permit, the court will grant a reasonable time for
completion of the equalization and will hold the complainant's
remedy in abeyance during that period.""1

39. Johnson, The Impending Crisis of the South, 8 New South 1, 4 (May
1953). Dr. Johnson, professor of sociology and anthropology at the
University of North Carolina, says that "whichever decision the Court
makes is going to cost heavily in money, and it may well be that if the
Court makes the 'separate-but--equal' decision, the tax payers will
eventually begin to raise questions about the price-tag on segregation."

40. Toler, supra note 33.
41. See Briggs v. Elliott, 98 F. Supp. 529 (E.D.S.C. 1951).

[Vol. 5



COMPULSORY LEGAL SEGREGATION

"This is the doctrine that the courts assert," answered the
boy. "But, again, whether it means anything more than a legal
pat on the back in approval of good intentions depends upon
how the court regards equalization-whether as something to
which the Negro is presently entitled, or as an ideal which harsh
circumstances may indefinitely prevent coming into realization.
The attitude of the U. S. Supreme Court on this point is, of
course, well-known. It has declared that under the Equal Pro-
tection Clause the student has an immediate right to an equal
education opportunity. This may be a judicial spur which has
accelerated the equalization process-the fear that unless some
concrete accomplishment can be shown, a court will order tem-
porary admittance of the complainant to a white school."4

"No Southern judge would do this if he could possibly avoid
it," I replied, "and-I repeat-in Georgia we intend to make
sure that he has some reasonable basis for avoiding it."

The boy gave me a wry smile. "I am beginning to think that
the Supreme Court, by its delay in deciding the segregation cases,
is promoting equal educational opportunities for Negroes just
as surely as by a far-reaching interpretation of the Equal Pro-
tection Clause."

"This may be," I replied, "particularly if it should come out
squarely against segregation. Do you think such a revolutionary
decision likely ?""4

"Of course, I have no way of knowing what the Court's de-
cision will be," answered the boy. "But that it has given serious
consideration to an anti-segregation ruling is evident from the
series of questions it presented to counsel, and which were argued
at a second hearing. Counsel were not only asked to discuss
whether the Court had power to make such a ruling, but also,
assuming an anti-segregation decision, whether a decree for im-
mediate desegregation would necessarily follow, or whether the
Court, within its equity powers, might permit an effective gradual
adjustment from existing segregated systems to one not based
on color distinctions.

42. Gebhart v. Belton, 91 A.2d 862 (Del. 1952). See Comment, Recent
Cases and Trends Involving the Issue of Racial Discrimination, 19
Mo. L. REV. 57, 67 (Jan. 1954).

43. Speculation by prominent Georgians is most interesting. See Ken
Turner, Russell Disturbed over Segregation Questions, Atl. Journ.,
June 12, 1953, p. 6, cols. 3-6; "Davis (James C.) Says Court to Kill
Segregation," Atl. Journ.-Const., July 19, 1953, p. 1, col. 5; "Ellis Arnal
Says Court Won't Rule Out Segregation," Athens Banner-Herald, Dec.
2, 1953, p. 4, col. 1; "Peters (James S.) Sees Court Tied on School
Segregation," Atl. Const., Feb. 16, 1954, p. 9, cols. 3-4; "Cook (Atty.
Gen.) Sees 4-4 Split on Segregation," Atl. Const., Mar. 17, 1954, p. 11,
col. 1.

44. For a statement of the questions see 345 U.S. 972, 73 S.Ct. 1114, 97
L. Ed. 1388 (1953).
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"It seems apparent that the Court's problem is primarily one
of making a sound judgment in regard to the non-legal factors
involved. From a strictly legal angle the .decision offers no diffi-
culty, since the concept of equal protection has been a constantly
evolving one in response to the Court's reaction to changing
social facts and requirements. We have mentioned the Court's
realistic approach to attempts to conceal racial discrimination in
voter registration and in the conduct of primary elections. And,
as you know, an even more amazing development has taken place
with respect to the ownership and occupancy of property. Not
only are racial restrictive covenants unenforceable in state courts
on the theory that the judicial sanction of the state constitutes
state action,45 but it has also been held that state courts may not
entertain a claim for damages for breach of contract as between
two parties to the covenant-and this on the same theory that
the state will thereby be sanctioning racial discrimination in a
form forbidden by the Fourteenth Amendment, even though no
injury can be shown to any identifiable Negro persons."46

"You are referring to Shelley v. Kraemer and Barrows v.
Jackson," I replied. "It is true that the Court has gone pretty
far in some of its interpretations, and in my opinion unwisely
so. But surely you would not argue in favor of an anti-segrega-
tion ruling."

The boy smiled. "My point of view is that compulsory segre-
gation by legislative act is both unrealistic and illogical. This,
I think, is pretty clearly illustrated in the Supreme Court's
steadily expanding concept of what constitutes equal educational
opportunities on the graduate and professional school level, a
subject we have not discussed up to now. As you know, the first
expanlsion came in 1938 when the Court held that the practice
of a state in granting funds to Negroes for out-of-state legal
education when there were no facilities available to him within
the state, did not satisfy the Equal Protection Clause-that the
Negro was entitled as a personal right to educational oppor-
tunities within the state substantially equal to those afforded to
white persons. 7 Thereupon the state (Missouri) established a
separate law school for Negroes.

"Some years later, however, in i95o when the Negro Sweatt
applied for admission to the University of Texas Law School
and the state sought to fulfill its constitutional obligations by
setting up a separate Negro law school, the Court not only

45. Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836, 92 L. Ed. 1161 (1948).
46. Barrows v. Jackson, 346 U.S. 249, 73 S.Ct. 1031, 97 L. Ed. 1586 (1953).
47. Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S.Ct. 232, 83 L. Ed.

208 (1938).
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declared that the new school did not meet the test of supplying
to Negroes a legal education substantially equal to that available
to whites, but it also went on to explain in some detail the factors
which it had thought necessary to take into consideration to
determine the question of equality. As you know, these not only
included comparisons of such things as number of faculty, size
of the student body, and nature of the curriculum, but also a
weighing of more intangible qualities, such as the traditions and
prestige of the institution, professional reputation of its teachers,
and the opportunity of the student body to develop associations
and contacts of professional value. 4

"Yes," I said, "the State of Georgia joined most of the other
Southern states in filing a brief in that case. But we were unable
to influence the Court's decision."

"It seems pretty obvious," continued the boy, "that since
Sweatt v. Painter, no Negro professional school would qualify
as being substantially equal to its white counterpart, and there-
fore that there can no longer be segregation on the graduate
school level."49 Then the boy made a shocking statement. "In the
light of the Sweatt case," he said, "and the evidence available
on every hand that the high level of Negro achievement in re-
cent years has been in direct proportion to% the opportunities
made available to him, it seems to me that the University of
Georgia made a serious mistake in refusing to admit the Negro
Ward to its law school."

"I cannot agree with you," I protested. "All Ward wanted
was to break down the color line. The state offered him financial
aid for out-of-state legal study, but he refused it. Other Negroes
have accepted state funds to carry on their professional studies
outside the state." Why should Ward ask to be treated differ-
ently ?"

48. Sweatt v. Painter, 339 U.S. 629, 70 S.Ct. 848, 94 L. Ed. 1114 (1950).
49. See SAYE & HILKEY, THE CONSTITUTIONAL LAW OF GEORGIA 47 (1952).

In commenting upon Sweatt v. Painter the authors say, "While not
specifically overruling the equal but separate doctrine, recent decisions
indicate that the United States Supreme Court will not sustain racial
segregation in State universities . .. "

50. M. L. St. John, Georgia Aids 6000 Negro Collegians, Atl. Const.. Sept.
12, 1952, p. 12, cols. 1-2, states, "Records at the Board of Regents of
the University System of Georgia show the state has contributed
$405,085.09 during the past eight years to send qualified negro students
to out-of-state colleges in order to maintain segregation here at home."
See also M. L. St. John, Aid to Negro Collegians is Paying Off, Atl.
Const., Feb. 22, 1954; p. 3, col. 1. Cf. the following news item reporting
the annual convention of 3500 Negro teachers attending the Georgia
Teachers and Education Association: "The organization also opposed
out-of-state aid to Negroes which 'clearly does not meet the require-
ments of the law as interpreted by the Suprem Court of the United
States.' " Atl. Const., Apr. 18, 1953, p. 12, cols. 4-5.

1954.1



MERCER LAW REVIEW

"I suppose because he wanted the rights to which he was en-
titled as a citizen of the state," answered the boy.

"You are forgetting," I said, "that the Constitution of the
State of Georgia provides that separate schools shall be provided
for the white and colored races." When the Chancellor and other
officials concerned denied Ward's application," this was the only
decision they could make under the state constitution. We are
bound to appreciate that segregation is the state's policy, sup-
ported by its fundamental law."

"And you are forgetting," said the boy, "that state constitu-
tions and any state policy therein contained are subordinate to
the Constitution of the United States, and that the decisions of
the U. S. Supreme Court interpreting the Federal Constitution
are controlling law binding every federal and state court. 3 Like-
wise the governor of the state and all other state officials are
bound by oath to support the Federal Constitution, as the su-
preme law of the land.54 It is unthinkable that the University
51. GA. CONST. Art. VIII, See. 1 provides: "The provision of an adequate

education for the citizens shall be a primary obligation of the State
of Georgia, the expenses of which shall be provided for by taxation.
Separate schools shall be provided for the white and colored races."

52. See Athens Banner-Herald, June 12, 1951, p. 1, col. 4, See also Chro-
nology, The World Almanac and Book of Facts for 1952, which states
at p. 227: "University of Georgia refused June 13 (1951) to admit a
Negro student. Chancellor Harmon Caldwell said it was the only de-
cision possible under the Georgia Constitution that made racial segre-
gation mandatory in state supported schools."

53. In his statement on school segregation, of March 12, 1954, Governor
Talmadge said, "Every lawyer is familiar with the so-called 'supremacy
clause' in the Federal Constitution which provides that decisions of the
United States Supreme Court and federal laws take precedence over
State Constitutions and state laws." AtI. Journ.-Const., Mar. 14, 1954,
p. 14-A, cols. 1-2. The words of the Federal Constitution (Art. VI, para.
21) are: "This Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties made, or which
shall be made, under the Authority of the United States, shall be the
supreme Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding."

54. Governor Talmadge's argument that an anti-segregation ruling of the
U. S. Supreme Court would result in Georgia counties having no power
under the terms of the state constitution to levy taxes for educational
purposes, and would therefore of itself destroy the state's public school
system is obviously a political rather than a legal one. The legal effect
of such a Court decision would be to nullify only eleven words in the
Georgia Constitution-the last sentence of Art. VIII, Sec. 1, which
provides that "Separate schools shall be provided for the white and
colored races." The power of Georgia counties to levy taxes for edu-
cational purposes would remain exactly the same as before the decision,
except that there would no longer be a legal compulsion for segregated
schools. To argue otherwise is to deny the validity of Art. VI. para. 2
of the Federal Constitution which all state officials have taken an
oath to support. 'For a statement of the Governor's argument see
"Talmadge's Text on School Plan," Atl. Journ.-Const., Mar. 14, 1954,
p. 14-A, cols. 1-2.
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Chancellor was unacquainted with Sweatt v. Painter.""
I realized that I had made a mistake in focussing the legal ar-

gument. "As a lawyer," I said, "you must be aware that the law
is only a dead letter if it attempts to change a long established
cultural tradition in opposition to the wishes of the people,
particularly when this tradition is felt to be essential to the
preservation of our racial integrity and in furtherance of the
best interests of each race."

"Just a moment," said the boy. "I cannot accept such sweeping
generalizations. If we are to discuss segregation realistically,
I think we must make a distinction between schools for children
and those for mature, adult scholars. If and until the Supreme
Court overrules the separate but equal doctrine, we are within
our constitutional rights to separate the races in our elementary
and secondary schools, and possibly on the undergradute college
level, provided the educational opportunities afforded each race
are substantially equal. But it seems pretty clear that since
Sweatt v. Painter the only way a state can provide Negroes with
equal educational opportunities in graduate and professional
education is to admit them to its white schools. Why should it
offend Southern tradition for Ward or other qualified Negroes
to study law or medicine or any other subject in a white profes-
sional school?"

I saw that I had to speak plainly. "Because Southerners abhor
the idea of mingling socially with Negroes," I replied. "This is
a fact which you cannot overcome by reason or logic. It is deep
seated in our feelings."

"We are confusing the issue," answered the boy. "You are
speaking of social equality and I am talking of educational
equality. They are not the same, as the Court recognized in the
McLaurin case. 6 When the University of Oklahoma admitted
the Negro McLaurin to its graduate school and then sought
to keep him separate from the other students through special
seating arrangements and the like, McLaurin protested and was
upheld, on the ground that such special treatment deprived him
of the equal educational opportunity to which he was entitled.

55. This Court decision, 339 U.S. 629 (1950), resulted in the Negro Sweatt
being admitted to the University of Texas Law School. It might
be pointed out that the Court did not thereby destroy the public
school system of Texas, although the Texas Constitution contained
a provision for separate schools very similar to the one in the
Georgia Constitution. Art. VII, Sec. 7 of the Texas Constitution
provided, "Separate schools shall be provided for the white and colored
children, and impartial provision shall be made for both." TEx. REv.
ANN. STAT. (Vernon, 1925), Arts. 2643b (Supp. 1949), 2719.

56. McLaurin v. Oklahoma State Regents for Higher Education, 339 U.S.
637, 641-642, 70 S.Ct. 851, 94 L. Ed. 1149 (1950).
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The Court pointed out that discrimination by the state was il-
legal, but that possible discrimination by individual students was
a socal matter only, and beyond the province of the Court."

"The University nevertheless cannot pursue policies which
might arouse violent racial antagonism," I said. "We cannot
run the risk of race riots on our Southern campuses, regardless
of what the law is."

"To date the Universities of Virginia,57 North Carolina, Ken-
tucky, Tennessee, Texas, Louisiana, and Arkansas" have ad-
mitted Negroes to their graduate or professional schools and
there has been no incident," said the boy. "Some have been sur-
prised that the white students have accepted the Negroes so
calmly, 9 but they forget that graduate students are a highly select
group. They are scholars, and scholarship knows no racial lines.
When men of high educational achievement are put together in
the class room, the intellectual goals which they share in common
create a mutual respect and overshadow any individual differ-
ences that may exist." The boy paused thoughtfully. "It is the
more disastrous for us to bar Negroes from our professional
schools in the light of the dire need of the Negro people for
trained members of their race to serve them in such important
fields as education, medicine, dentistry, and the law. The Ne-

57. See note in article by Roche, Education, Segregation and the Supreme
Court-A Political Analysis, 99 U. OF PA. L. REv. 949, 956 (1951) in
which he says, " . . .an article in a weekly magazine recently discussed
the admission of one Gregory Swanson to the Law School of the Uni-
versity of Virginia. The board of visitors of the University at first
refused the Negro's request for admission. 'A court test followed. It
took a three-judge Federal court about thirty minutes to hear and to
decide the case. An injunction was issued to compel the University to
admit Mr. Swanson and 'others similarly situated' to its law school.'"

58. Ralph McGill in his column in the Atlanta Constitution of Feb. 6, 1954,
writes of a recent visit to the University of Arkansas as follows: "It
is one of the Southern states which has, for some years now, permitted
Negroes to enter its graduate schools of law. medicine, education, and
so on. At the end of 1953 an even 142 had been graduated. On the
evening of Jan. 31, 1954, at the mid-year commencement, 61 graduates
of this race marched in with others in the processional, sat in the
ordered rows by class, and came forward with the others to receive
their diplomas. Most of them were in the school of education, but there
were two in law and one in home economics." One of the University
trustees asked Mr. McGill if he had noticed the Negroes, then said, ac-
cording to Mr. McGill, "Four years ago . . . I was bitter and sure it
wouldn't work. But all I can say is there has been no incident. They
have been well behaved. There has been none of the 'mingling of the
races.' It still seems strange to me, but I have reached the conclusion
it is better for a state to do it this way. If the state has something
to award it should treat all its people alike."

59. See "Operation of the Sweatt Rule," Report of the Special Committee
on Racial Discrimination, American Law School Association, 1951
(First Appendix). See also the report of this Committee as it appears
in Program and Reports of Committees, Annual Meeting, 1953, Asso-
ciation of American Law Schcols 115.
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groes are citizens like ourselves and yet we have either refused
or reluctantly permitted them the advantage of higher education,
at the same time welcoming to our graduate schools aliens
speaking a different language and with a different national cul-
ture."60

"We have had separate schools for the white and colored
races ever since the first establishment of colored schools, under
the constitution of i877," I replied. "I insist that there must be
some validity in a constitutional policy which has been so con-
sistently followed."

"Are you sure there has been consistency?" the boy inquired.
"The WJard case aroused my interest in the segregation issue and
I have made some study of the legal requirements to see how
faithfully they have been followed in practice. The constitutional
provisions do not refer to Negroes as such, but simply require
separate schools for the white and colored races. The law of
T927 is the latest one undertaking to define white and colored
persons. I was particularly interested in these definitions. The
term 'white person' is defined to include only persons of the
white or Caucasian race, who have no ascertainable trace of
either Negro, African, West Indian, Asiastic Indian, Mongolian,
Japanese, or Chinese blood in their veins.61

"On the other hand all Negroes, mulattoes, mestizos and their
descendants .. .and all descendants of any person having either
Negro or African, West Indian, or Asiatic Indian blood in his
veins shall be known as persons of color. 2 You will notice that
the definition of 'white person' is all inclusive, and that excluded
from this category, in addition to Negroes, are such large pop-
ulation groups as Asiatic Indian, Japanese and Chinese. How-
ever, in stating who shall be known as persons of color the
Negroes and Asiatic Indian are mentioned, but not Japanese
and Chinese. On the assumption that what is not white must be
colored, even though the colors may vary, I consider it valid to
group Japanese and Chinese with Negroes and Asiatic Indians
as members of the colored race.63

"Now to my point. The University of Georgia authorities have
admitted many foreign students, including scholars from India.
Recently a Pharmacy student from Augusta, of Chinese an-
cestry, made newspaper headlines by reason of her brilliant

60. Note Bill Shipp's courageous feature article The Color is Black, The
Red and Black (U. of Ga. student weekly), Oct. 8, 1953, p. 4, col. 4, in
which he makes a somewhat similar comment.

61. Ga. Laws 1927, p. 277; GA. CODE § 53-312 (1933).
62. Ga. Laws 1927, p. 272; GA. CODE § 79-103 (1933).
63. Such is the classification under the Mississippi Constitution and stat-

utes. Gong Lum v. Rice, 275 U.S. 78, 48 S.Ct. 91, 72 L. Ed. 172 (1927).
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scholastic record. 4 Since the Asiatic Indian scholars expressly
come within the purview of colored persons as defined by Geor-
gia law, and since students of Chinese ancestry can arguably be
said to do so, by what authority do the University administrative
authorities admit these colored students without question, but
refuse to admit the Negro Ward? The inescapable conclusion
is that Ward was the victim of prejudice, since his academic
qualifications appear to be more than satisfactory."5 The high-
est law of the land supported Ward's application for admission;
the University had previously admitted qualified non-white per-
sons-but now it suddenly sees colored skin as a bar to admis-
sion."

"This is a legal technicality," I observed, "which frankly had
not occurred to me, nor, I dare say, to the lawyers involved in
Ward's case. I would have to study your argument before con-
cluding as to its validity, but I feel sure it would not have in-
fluenced either the Board of Regents or the University authori-
ties."

"From all accounts they teamed up against Ward with every-
thing they could think of," answered the boy. "A friend sent me
clippings and I found them fascinating reading, albeit discourag-
ing. Apparently Ward's application caught the University au-
thorities napping-and, should we also say, the state politicians
as well. The Chancellor's denial of the admission application
gave the anti-Ward forces time to evaluate the situation. Per-
haps the governor remembered 1941 and the difficulties which
his father, Gene Talmadge, had gotten into when he forced th.
resignation from the University of two professors who, it was
alleged, had advocated racial co-education. This action aroused
the student body and large numbers of them formed a cavalcade
to Atlanta to protest to the governor. I still have the Life mag-
azine featuring the students." The situation got beyond the
governor's control with the result that the University was
dropped from the Southern University Conference. Popular in-
dignation at political interference with the University was wide-
spread.

"The younger Talmadge and his political allies undoubtedly
resolved to avoid the father's mistakes. They would forestall
any insubordination by setting up some strong deterrent. And
so they hit upon the idea of inserting in the 1951-52 appropria-
tion act an amendment providing that if any school system or

64. Athens Banner-Herald, Mar. 9, 1954, p. 1, cols. 5-7.
65. "The negro, Horace Ward, 24, holds a Bachelor's Degree from More-

house College, Atlanta, and a Master's Degree from Atlanta Univer-
sity." Athens Banner-Herald, June 12, 1951, p. 1, col. 4.

66. "Georgia Students 'Burn' Their Governor in Protest of His Academic
Meddling," Life, Oct. 27, 1941, p. 43.
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any unit of the University system should fail to observe the
constitutional mandate of separate schools for the white and
colored races, the appropriation for that system or unit would
immediately be cut off. 7 If men had to weigh their principles
against their pocketbooks, they would undoubtedly think twice
before taking an independent stand.

"In my own opinion," said the boy, "the framers of this
amendment were counting on its 'scare' value to influence the
University and its faculty. They knew they could never enforce
it if their bluff was called-the University has far too many
alumni who are proud of their school and who would fight with
every resource at their command any actual attempt to close its
doors. But it was a good gamble that the bluff would work, and
it did.

"It is also my view," continued the boy, "that, as I said
earlier, the University has already admitted colored students,
mostly alien and, with the exception of the Asiatic Indians,
usually yellow skinned; and consequently the situation exists
which the amendment was designed to forbid. Yet the Univer-
sity's appropriations have continued uninterruptedly."

"You are a contentious young man," I replied, "but I can
assure you that the funds would have stopped immediately had
Ward been admitted. I have heard Governor Talmadge, and
Roy Harris as well, repeatedly declare that no Negro would
ever enter any white school of the state during the present
gubernatorial term."

"And they are making good on their assertion," said the boy.
"However, as far as Ward was concerned, the matter was biv
no means ended with the appropriation amendment. He appealed
from the Chancellor's ruling denying him admission, and the
issue was then in the hands of the Board of Regents. 8 They
could delay an answer, but not indefinitely. Some plan had to be
worked out. And the one settled upon must have seemed a
capital solution-the setting up of educational tests to govern
the admission of new students to the law school. As you and I
know, Southerners have had a lot of experience with educa-

67. General Appropriations Act, Sees. 8, 9, Ga. Laws 1951, p. 417. Similar
provisions appear'in the General Appropriations Act, Sees. 8, 9, Ga.
Laws Jan.-Feb. Sess. 1953, p. 154. Apparently Roy Harris sponsored
this legislation. "Bar Funds to Mixed Schools, Harris Urges," Atl.
Journ., Nov. 20, 1950, p. 15, cols. 5-8.

68. See Edwina Davis, Regents Delay Ruling on Law School Plea, Atl.
Journ., Feb. 19, 1952, p. 2, cols. 1-2.
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tional tests and are thoroughly acquainted with their possibili-
ties where Negroes are involved. Moreover, a further circum-
stance recommending them as an ideal subterfuge is the fact that
they are a rather common admission requirement in the better
law schools. If Georgia wanted to raise her educational stand-
ards and Negroes uniformly failed in the tests, by what right
should anyone object to an old Southern custom?

"It appears from my clippings that the examination require-
ment was set up by the Board of Regents at its February 1952

meeting where a resolution was adopted directing the law school
faculty, in conference with members of the Georgia Bar and of
the state judiciary, to 'work out an adequate program of exam-
inations' and to provide the machinery for giving the examina-
tions." A copy of this resolution was thereupon sent to Ward in
reply to a request he had made for information concerning his
appeal. At the same time the Board publicly announced that they
would not rule on the question of his admittance until he had
taken and passed the examinations."

I was impressed with the boy's shrewd analysis. "I thought
the matter was handled very well," I remarked. "The Board
was now able to defer their decision on Ward's admission until
he had met the entrance requirements established for all new
law school applicants. Ward's refusal to do so would put him
in the position of asking for preferential treatment, which the
Board could properly decline to give."

"This is an excellent argument if you ignore the time ele-
ment," answered the boy. "Why should Ward be required to
meet entrance requirements first established many months after
he made his application for admission? We, of course, know the
answer. But what I cannot understand was the apparent un-
questioning compliance of the law faculty."v The subterfuge which
the Regents had in mind was clearly discernible from the news-
paper publicity. I would think that a self-respecting educational
institution would not care to have anything to do with a subter-
fuge, that it has a responsibility not only to know the law but
to respect it. If the tests were a bona fide effort to raise educa-
tional standards, it would have been a simple matter to exempt
Ward from their application."

69. Ibid.
70. "University's Entrance Requirement Strengthened by Board of Re-

gents," Georgia Alumni Record, May 1953, p. 139, cols. 1-2. With
respect to the additional information required about the character and
qualifications of new applicants Walter N. Danner, Registrar and
Director of Admission, University of Georgia, said " . . . this is not
a totally new development at the University as similar entrance re-
quirements have been in effect at the University's Law School since
1952."
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"Let me emphasize," I said, "that the Board of Regents, in
all that it did, was working within the framework of the law. I
think this placed some responsibility upon the law faculty to co-
operate when the preservation of a time-honored Southern tradi-
tion was at stake."'

"I see," said the boy. "You mean that the matter was handled
throughout so as to inflict a minimum of wear and tear on any
refractory conscience. For example, it is a laudable thing to
concentrate dutifully on the matter at hand when such concerns
the raising of educational standards and the improvement of
character; that is, if one can preserve the illusion that no other
thought is in anyone's mind. The Board of Regents must have
felt quite gratified."

"I think they did," I answered, "for they have taken the char-
acter test idea and extended it to all institutions in the Univer-
sity system. At their April 1953 meeting they adopted a resolu-
tion requiring all resident applicants to submit a certificate from
two alumni of the institution he desires to attend stating 'that
he is of good moral character; bears a good reputation' and 'is
a fit and suitable person' for that institution. In addition he
must have the certificate signed by the Ordinary or by the Clerk
of the Superior Court of the county in which he resides. Non-
resident applicants must submit similar certificates, except that
endorsement by citizens of the state may be substituted for the
endorsement by the alumni."'"

The boy was thoughtful. "The whole thing shows an interest-
ing development," he said. "The Regents start out by proposing
something defensible when impartially administered-entrance
examinations, in the nature of aptitude tests, for new law school
students. They ask and receive the approval of the law faculty
who recommend character tests as well. Some months later it
appears that the Supreme Court may render an anti-segregation
decision. The Regents conclude that character tests may be the
answer. So, on their own initiative and responsibility, the Board
requires character endorsements from all new applicants to any

71. Rep. Charles Gowen states the same viewpoint in answer to Governor
Talmadge's defense of the "private school" plan. Mr. Gowen is quoted
as saying, "The Board of Regents, working within the framework
of the law has preserved Southern tradition at the University of
Georgia for more than 15 years even in the face of an adverse Supreme
Court decision." "Gowen Says Ruling Won't Alter Schools," At!. Journ.-
Const., Mar. 21, 1954, p. 1, cols. 1-2.

72. See "University's Entrance Requirement Strengthened by Board of
Regents," Georgia Alumni Record, May 1953, p. 139, cols. 1-2. These
additional requirements may also be found on the back of the front
cover of the 1953-1954 edition of the Bulletin of The University of
Georgia. They were apparently adopted too late to be included in the
text of the Bulletin.
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institution in the University system, blandly stating that their
purpose is 'to head off unqualified applicants who would other-
wise flunk out before graduating.' .... My own opinion is that
these character tests are a scarcely-concealed discriminatory de-
vice, hastily adopted in anticipation of an unfavorable Court
decision in the segregation cases."

"It is better to be forearmed," I replied. "If an effective
admission barrier to Negroes can be set up outside the University
administration, so much the better. It is very difficult to handle
these admission cases if they ever get into the courts."

"Yes, I know," answered the boy. "The clippings indicate
that, instead of taking the entrance examinations, Ward filed
suit in the district court." There the State of Georgia joined
with the Board and the University, and their lawyers were able
to delay a decision on the merits for over a year. Finally, a pre-
trial hearing was set for last September 2, and the case itself, on
the merits, for October S." But shortly after the hearing, Ward
was drafted into the Army and his case indefinitely postponed."

"If Ward had been inducted sooner," added the boy, "it
would have saved a lot of trouble and expense. It might even
have prevented the academic freedom of the law faculty from
being brought into question." '7

I shrugged my shoulders. "Freedom can be carried too far,"
I said. "For example, those Red and Black editors who had the
audacity to advocate an end to segregated schools should have
had more regard for their University."8 They well knew the
feeling of the Georgia people on this issue."

"These students were themselves a part of the Georgia peo-
ple," said the boy. "If we deny them the right to their opinion,
73. See "Regents Stiffen Requirements for Admission to University," The

Red and Black, Apr. 9, 1953, p. 1, col. 4-5.
74. See "Negro Files Suit to Open Door at University Here," Athens

Banner-Herald, June 24, 1952, p. 1, col. 6.
75. "Ward Hearing Set for Sept. 2," Atl. Journ., June 13, 1953, p. 7, col. 4.
76. "Draft Interrupts Ward's Suit for School Entry," Atl. Journ., Sept. 22,

1953, p. 30, col. 2.
77. In August 1953 a member of the law faculty tendered his resignation.

In his letter to the President of the University he said, "Although I
am entirely in favor of a faculty adopting educational tests in an
honest endeavor to raise educational standards, I am opposed to the
prostitution of educational standards by the setting up of educational
tests which are in reality a subterfuge to attain some other end. This
is the stand which I took in the law faculty meetings on the Regents'
resolution." In his reply accepting the resignation the President of
the University wrote, "I am indeed sorry that you have become dis-
turbed by certain actions of the Board of Regents. In all cases I believe
the members of the Board of Regents make judgments in terms of
what they believe to be of the best interest of the people of the state
and of'the University."

78. "Juvenile Damn Foolery," Time, Dec. 7, 1953, p. 56.
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how can we expect them to tolerate ours? I admit that their
position was too extreme for my views, yet I was tremendously
impressed by their courageous action and the promise it holds
fo the future of Georgia. These young people stood on prin-
ciple, refusing to sacrifice moral judgment for political expedi-
ency. They demanded the right to put out an honest newspaper,
and were refused."

"Young people should learn to defer to older and wiser
heads," I replied. "I don't question the honesty of these boys,
only their ability to make sound judgments."

"Then perhaps you don't believe in student newspapers,"
said the boy. "Or in allowing young people to do their own
thinking. Would you advise them to accept the opinions of those
in authority and stifle their own convictions? Do you think that
this builds up the responsible citizenship upon which democratic
government depends? It seems to me that the greater danger
lies in suppressing the students, in forcing them to accept our
thinking for theirs,"9 in not allowing them to test their own con-
victions in the open forum of the campus, or in a possibly larger
arena."

"But you must admit," I said, "that the Board of Regents
and the University administration get the blame if the students
express radical views."

"What I really think that the University administration and
the Board of Regents found intolerable," said the boy, "was the
implication that Ward, had he been accepted as a student in the
law school, would not have upset anything at all, so far as the
other students and the faculty were concerned. The chief crime
of the Red and Black editors was in crossing the politicians.
When men have intrenched themselves by building on the fears
and prejudices of the people and have constantly and loudly
proclaimed that all Southerners are unanimously opposed to
non-segregated schools, and have called on the people to give
them fheir undivided support and allegiance in this hour of
danger from outside attack-well, when some Georgia young
people are not only unimpressed, but are so foolhardy as to
attack the occasion for it; obviously, the politicians won't take
79. Delbert Clark, Eastern Representative of the Fund for Adult Educa-

tion, in his Baccalaureate Address at the University of Georgia, June 8,
1953, said, "We cannot be very strong in our faith, if we are afraid of
being corrupted by contrary arguments." News Release, p. 11. He
quoted John Stuart Mill as follows: "There is the greatest difference
between presuming an opinion to be true because, with every oppor-
tunity for contesting it, it has not been refuted, and assuming its
truth for the purpose of not permitting its refutation. . . . It is not
the feeling sure of a doctrine which I call an assumption of infalli-
bility. It is the undertaking to decide that question for others, without
allowing them to hear what can be said on the contrary side."
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it lying down. They can't afford to. And so Roy Harris, a mem-
ber of the Board of Regents, makes national headlines with his
personal attacks on the students.""0

To my surprise the boy chuckled. "I wonder if Mr. Hairis
realizes the inconsistency of his views. He ridiculed the students
by calling them sissies, and wondering why they didn't play foot-
ball. Some one should point out to him that if he admires foot-
ball players so much, he is defeating his own ends by holding so
fast to his prejudices. Some magnificent college football is being
played these days by players with dark skins, one of them from
our neighboring State of South Carolina."

I had a feeling I was losing control of the conversation. "The
University administration could not buck the Regents," I said.

"You mean it was not politically feasible to do so," the boy
replied. "I would be disheartened except that there seems to be a
rising spirit of independent thinking in the state which may in
time even affect the University administrative authorities-to
the great relief, I dare say, of those faculty members who gave
the Red and Black editors moral support"1 and would themselves
have had the courage to stand for their convictions if faced with
an issue. It seems to me that more and more Georgians are
80. See "2 Quit Paper at Georgia U. in Quarrel Over Segregation," The

Louisville Courier-Journal, Dec. 3, 1953, p. 6, cols. 4-5. "The editor and
managing editor of the University of Georgia student newspaper re-
signed today to climax a feud with Roy V. Harris, a member of the
State Board of Regents, over the paper's opposition to Georgia's segre-
gation stand.

"Harris recently reprimanded two members of the staff of The Red
and Black and threatened to have state funds withheld from the paper,
a step that would force it to suspend publication, if the editors refused
to change their policies ...

"Editor Walter A. Lundy, Jr., of Cairo, Ga., and managing editor
Bill Shipp, Marietta, turned in letters of resignation today after the
university refused to allow them to publicly answer a continuing
barrage of criticism leveled by Harris in his own newspaper, The
Augusta Courier.

"'A juvenile leadership followed by unthinking people could bring
disaster to Georgia,' Harris wrote.

"He said it is 'important that we stamp out of positions of leadership
in the South the radical type of mind who would destroy this (segrega-
tion) patterp and would mix and mingle the races.' "

81. After Bill Shipp's resignation as Red and Black managing editor, Gene
Britton took his place and helped put out the Dec. 4, 1953 issue, then
himself resigned. In his editorial "Victory in Defeat," p. 4, col. 4, he
writes, " . . . the situation . . . looks like a defeat for The Red and
Black. It faces strict censorship and four members of the staff who
have carried on the fight for independence will not be with the paper
after this week.

"But then I remember the support we've had on campus. Students
and faculty members who've given us encouragement. Clergymen who
asked God's blessings on us in fighting our battle on moral grounds.
Other newspapers which have risen to our defense in their own edi-
torials. Good people who are not willing to see freedom butchered . . . "
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resenting the efforts of the politicians to win votes by playing
on racial prejudice and that the defeat of Governor Talmadge's
last effort to put the county unit system into the constitution was
in large part due to his overplaying the theme of racial antag-
onism and hate."

"I cannot deny that times are changing," I said, "and cer-
tainly Negro-white relations are better than ever before. In my
view we ought to let events take their course."

"I agree with you only in part," said the boy. "There are
always extremists and self-interested individuals who will take
the reins if you let them. Progress never just happens-any
gains in human affairs are the result of some one's placing his
loyalty to an ideal above his own personal comfort and desires.
We have seen how a handful of student editors had the moral
courage to defy and stand against powerful forces determined
to control their thinking and their decisions. We owe them a
debt, for in fighting for their own freedom, they of necessity
fought for ours."8 The boy paused. "You mentioned change. I
wonder if most people in the South realize what a basic change
has already taken place. It is the fact of Negro progress and
achievement83 to the point that he has proved his right to the
Constitutional mandate of equal citizenship. This is a fact so
upsetting to our old habits of racial thinking that it takes some
time to get used to it. But we must do so or find ourselves on the
side of the enemies of democracy.

"I know that we cannot lay aside our prejudices overnight,"
continued the boy. "And that is where thoughtful, level headed
leaders must help us. Transitional periods there must be. We will
at first be content to go only a little way, perhaps we will admit
Negroes only to our graduate and professional schools; then
when nothing disastrous happens, we will be encouraged perhaps
to admit them to some of our colleges. This is the pattern of
advance for the Negro, as he increasingly enjoys the rights
guaranteed him by the Equal Protection Clause. Where the
process has been intelligently planned and the ground work
carefully laid, there has been no outcry and no upheaval."

The boy and I were no longer talking the same language, but
I resolved to be openminded. "I haven't seen any instances of
these transitions, as you call them," I said.
82. See News Release of Delbert Clark's Address at the Univ. of Ga.,

June 8, 1953, p. 17. "We cannot enjoy freedom while denying it to
others, and the most precious freedom of all is freedom of the mind."

83. For example, Judge William H. Hastie, Judge of the U. S. Circuit
Court of Appeals, Third Circuit; Ralph J. Bunche, President of the
American Political Science Association. Increasing numbers of Negroes
are achieving prominence not only in the professions and the arts, but
also in all forms of athletics.
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"The erasure of the color line in our armed forces is un-
doubtedly the most extensive integration to date," 4 replied the
boy. "I understand that it was accomplished much more rapidly
and with much less remonstrance than any one had thought
possible. The Army post schools have also done away with
segregation, 5 with no significant opposition from white parents.
Many religious leaders are emphasizing the inconsistency of
segregation practices with the brotherhood of man doctrine of
the churches. The Catholic Church is one of the most militant
foes of segregation. In its church schools in St. Louis a program
of racial integration was so carefully planned that it was car-
ried out with practically no opposition. 6 What the Catholic
Church can do with its thousands of parishioners in St. Louis,
the communities in the South can do, if they will set the goal,
and set up a gradual transitional program. It takes time to
overcome prejudice and in some communities it may be a long
while before there will be desegregated schools, particularly in
the elementary grades."

The boy paused again. "The University of Georgia showed
no vision when it denied the Negro Ward admittance to its Law
School. The logical first place to prove that our democracy means
what it says is in graduate and professional education. The
whole problem of segregated public schools is, in fact, part of
a much broader issue. There are warring ideologies in the world
and despite our wish not to be personally involved, we cannot
avoid it. We are spending huge sums for military weapons; we
have just as much need for moral and spiritual force." The boy
was very much in earnest. He continued to speak. "As long as
we remain faithful to our democratic principles, we cannot lose.
Millions of depressed peoples throughout the world are looking
to us for leadership and guidance. If our practice does not
measure up to our precept; if we extol the virtues of freedom
and brotherhood, but go witch hunting against those who would
give equal educational opportunities to Negroes-in white
schools, if necessary; if we profess to believe that every man has
the right to his honest opinion and then exert political and
economic pressure to keep him from using that right; if we
exhort others to follow the law of the land and then use every
device and subterfuge within the letter of the law to defeat its
spirit; we are surely and steadily undermining our democracy,
and with it our world influence.
84. Nichols, Breakthrough on the Color Front (1954).
85. "Segregation Will End in Post Schools," Atl. Const., Feb. 1, 1954, p. 1,

col. 5.
86. "St. Louis Group Urges Step-by-Step Planning for Integrated Schools,"

7 New South 3, 4 (June-July 1952).
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"Our national government realizes the danger to our prestige
and chances for victory in the cold war if we do not in fact prac-
tice the democratic ideals for which we stand. We Southerners
must realize the sober realities of the world situation and be
prepared to give up at least some of our prejudices if necessary
to unite and save us as a nation. And so I repeat that it would
have been an act of vision for the University to admit the Negro
Ward to its law school. The University of Georgia betrayed
our democratic tradition when it refused him, a tradition older
and more honored than our Southern prejudice can ever hope to
be." The boy looked at me. "I've been doing all the talking, but
I feel deeply on these things."

"I can see that you do," I answered. It was all I could say.
I could not tell him that I had fought with every ounce of my
strength against any breach of the color line in any of the public
schools of Georgia. And yet-I suddenly began to feel my age. I
shook hands with the boy and he was gone.


