
WORKMEN'S COMPENSATION

By D. M. FEILD*

During the survey period, the appellate courts of Georgia handed down
approximately thirty-three decisions in the field of Workmen's Compen-
sation. In addition, the General Assembly amended the act in one im-
portant respect by extending coverage to certain types of public employees.
Though some of the decisions may be classed as "phases of normality,"
most of them deal with novel or extraordinary situations, and even when
issues and reasoning seem to travel the beaten path, uniqueness of phrase-
ology or application of principle which appear as part of the judicial pro-
cess qualify the case for particular attention.

Subrogation.-If awards were made for "case of the year," a strong
competitor for the honor would be Liberty MAutual Insurance Company v.
Crist,' in which it was discovered, after some twelve years of doubt and
frustration, that subrogation could be obtained in compensation cases after
all. In the original compensation act adopted in 192o,2 noprovision was
made for subrogation or the liability of third party tort-feasors, with the
result that an employee was permitted to obtain compensation from his
employer and damages from the negligent third party.3 In 1922, in order
to eliminate the intolerable situation caused by such double recovery, the
Act was amended whereby subrogation was given to the employer for the
purpose of indemnity.' However, judicial construction of the amendment
substantially defeated its purpose. By its terms, the right of the employee
to compensation was reduced by the damages recovered only when the
circumstances created legal liability on the part of the negligent third per-
son. With what seems to be undue emphasis on the expression "legal lia-
bility," it was held that if the employee and the third person settled or
compromised the claim, and there was no admission of legal liability on
the part of the third person, the employer was entitled to neither set off
nor subrogation. ' This enabled the employee to continue obtaining a
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double recovery, although it gave the third person an excellent position
for effecting an advantageous bargain. In 1937 the legislature again at-
tempted a solution by means of an amendment which removed the need
for legal liability before rights would accrue to the employer.6 But in 1940
the second sentence of this amendment plus those portions of the first
sentence which gave the employee the right to maintain an action for
damages against the third person after having been paid such damages
was held unconstitutional.! After this decision, what was left of the amend-
ment read as follows:

Damages and compensation both recoverable; Subrogation. Where an em-
ployee receives an injury for which compensation is payable under this title,
which injury was caused under circumstances whereby payment is made by
some person other than the employer to pay damages in respect thereto, the
employee or beneficiary may institute proceedings ... against ... the employer
for compensation. 8

Obviously such remaining language has little to do with subrogation or
with protecting the employer in any way whatsoever. This fact, together
with the general meaninglessness of the valid language made little effort
necessary in order to usher in a decade of doubt. During this period the
valid portion of the amendment was either ignored,' or treated as valid
and binding," and on one occasion the intent of the legislature in adopting
the amendment was deemed controlling." Eventually, in 1948, the Court
of Appeals, after carefully arranging what was left of the amendment,
observed:

Thus, under the Workmen's Compensation Act, there is no legal subroga-
tion of the insurance carrier for the claimant, the injured employee, for there
is no express provision for it in the Workmen's Compensation Act, nor is sub-
rogation implied from any provision in said Act as amended.

Then came the decision in the Crist case which held that when the 1937
Amendment was declared unconstitutional, then the original provision as
adopted in 1922 remained. There is, of course, a general rule that if an
amendatory act is declared invalid, the statute sought to be amended re-
mains in full force and effect. "'3 But this rule is applicable only when the
entire amendatory act is held to be invalid, and not when a substantial
portion of it remains. 4 Certainly an interesting speculation would be an

6. Ga. Laws 1937, p. 528.
7. Lloyd-Adams, Inc. v. Liberty Mutual Insurance Company, 190 Ga. 633, 10 S.E.2d

46 (1940).
8. This language was carefully arranged by the court in Maryland Casualty Com-

pany v. Stephens, 76 Ga. App. 723, 47 S.E.2d 108 (1948).
9. Lumberman's Mutual Casualty Company v. Babb, 67 Ga. App. 161, 19 S.E.2d 550

(1942).
10. Glenn Falls Indemnity Company v. Liberty Mutual Insurance Company, 202 Ga.

752, 41 S.E.2d 157 (1947).
11. Walker v. Employers Liability Assurance Corporation, 66 Ga. App. 198, 17 S.E.2d

306 (1941).
12. Maryland Casualty Company v. Stephens, 76 Ga. App. 723, 47 S.E.2d 108 (1948).
13. Cases collected in note, 66 A.L.R. 1483 (1930).
14. SUTHFRLAND, STATUTORY CONSTRUCTION, § 1937 (3d ed. 1943).
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effort to determine what has happened to the valid portions of the amenda-
tory act.

Assuming that the Crist case will now be followed, the rights of the em-
ployer are the same as they were in 1922, and the effort in 1937 to elimi-
nate the defects is entirely ineffective. This should call for prompt atten-
tion by the General Assembly. Thirty years of doubt and defects are
enough.1

Power to Appoint Guardians.-In 1952 the General Assembly granted
authority to the State Board of Workmen's Compensation to appoint
guardians for minor claimants entitled to benefits, limiting the authority
of the guardian to the administration of funds received as compensation. 6

During the survey period, the first judicial construction of this section oc-
curred in Utica Mutual Insurance Company v. Rolaxy in which it was
held that the power to appoint a guardian could be exercised by a single
director. In reaching this determination the court made reference to the
Compensation Act in general, its aim and purpose, and emphasized par-
ticularly the trial duties placed on the single director. All of this is highly
unconvincing and it is difficult to understand how this power became vested
in a single director. Normally, when a legislature vests authority in an
administrative agency such authority may be exercised only by the agency
and one of the chief functions of the court is to keep the agency operating
within statutory limits. In order to avoid such judicial restraint, various
agencies and boards attempt to subdelegate authority. Such efforts have
been treated as invalid unless the agency who received the authority was
also empowered to pass it on. 8 In the present case there was not only no
effort by the board to redelegate but there was no suggestion of any
authority from the legislature to do so in the first place. In effect, what
the decision does is to amend the statute by adding "single director" to
the provision which authorizes the appointment of a guardian.

Modification of Awards.-By similar effort and the application of iden-
tical doctrines, the finality which attaches to court judgments is usually
bestowed on administrative determinations which are classed as quasi-
judicial. In the field of workmen's compensation, however, notable ex-
ceptions to such conclusiveness frequently appear in the pertinent act."'
Georgia Code sectionI 14-709, as amended, provides that awards or settle-

15. A proper provision which protects the interests of employer, his insurance carrier,
employee and the negligent third person, should not be difficult to prepare. How-
ever, it should be remembered that the basic policy of the statute is to benefit the
employee, and hence language which attempts to create set-off and subrogation,
benefits for the employer, must be vigorous and explicit. If this is not done then
by judicial interpretation or construction the legislative plan may go awry.

16. Ga. Laws 1952, pp. 272, 273.
17. 87 Ga. App. 733, 75 S.E.2d 205 (1953).
18. Cudahy Packing Company v. Holland, 315 U.S. 357, 62 S.Ct. 651, 86 L.Ed. 895
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ments may be reviewed on the ground of "a change in condition," and as
a result of such review compensation may be ended, increased or decreased.
Usually the meaning of change in condition is limited to the physical con-
dition of the claimant in relation to his ability to work.0 In Miller v.
Hartford Accident and Indemnity Company," the right of review and
modification was denied under circumstances which caused the court to
express regrets and to characterize what they considered the law to be
as unfortunate. In such case the employee suffered injuries in a compen-
sable accident which included the following: lacerations of the left cheek,
severe bruises of the head, severe sprains of the neck and head and a
moderate brain concussion. By the terms of an approved agreement with
the employer, compensation on the basis of temporary total disability was
paid. Some time thereafter at the request of the employee, a board hear-
ing was held for the purpose of determining the extent of disability. At
the hearing, evidence was introduced which tended to show that claimant
suffered intense pain in the lower region of his back and that he was par-
tially disabled from following a gainful occupation. On the other hand, phy-
sicians testified that the claimant had no disabling injury and on the basis
of such testimony the hearing director entered a finding that no disability
existed as a result of the accident and that in fact claimant was a person
of "emotional instability." No appeal was taken from this decision. Short-
ly thereafter the claimant filed with the board a petition for a new hearing
on the ground of change in condition, such change being evidenced by the
fact that a new doctor had discovered that claimant had a broken back.
The case was assigned to a hearing director who refused to reopen the
award on the ground that claimant's back had been broken at the time of
the accident, hence there had been no change in condition. This ruling was
affirmed by the Court of Appeals which offered as an additional ground
that "there having been no appeal from the (first) award, that award
became res adjudicta (sic) ."

It is true, of course, that claimant's pain and suffering, the broken back
and the resulting disability were the same at the second hearing as at the
first, and hence, in a sense, there had been no change in condition. But in
this context, condition should mean the situation as it is known at the time
of the hearing, and should not include all the ramifications of an injury,
the immediate effect of which does not become known until later. Also,
the doctrine of res judicata should relate only to injuries which are known
and have been duly presented at a hearing.' Indeed, to foreclose the possi-
bility of future discovery is to place on the employee the risk of the in-
adequacies and inefficiences of members of the medical profession, and to
defeat, in large measure, the beneficent purposes of workmen's compensa-
tion.
20. Georgia Marine Salvage Co. v. Merritt, 82 Ga. App. 111, 60 S.E.2d 419 (1950).
21. 86 Ga. App. 503, 71 S.E.2d 782 (1952).
22. 2 LARsEN's WORKMEN'S COMPENSATION LAW, § 81.32 (1952).
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In other jurisdictions, in a fairly large number of cases in which the
facts are similar, the courts have not hesitated to permit reopening and to
grant compensation. "3 In one case in which relief was granted to the em-
ployee the broken back was not discovered until six years after the original
hearing which had determined that the employee had completely recovered
from all injuries and had no disability." It may be urged that decisions
from other jurisdictions are not analogous because of basic differences in
the various compensation acts. This is accurate to some extent but is weak-
ened by the observation that in practically all the other jurisdictions the
existence of dissimilar status has not affected the result. Moreover the
doctrine of res judicata is a product of the common law, and its extent and
limitations should always reflect the wisdom of judicial control.

Shortly after the ruling in the above case was announced, a decision
was handed down by the Court of Appeals dealing with similar facts which
gives to change of condition a preferable meaning in so far as later-dis-
covered injuries are concerned. In A4utomatic Sprinkler Corporation v.
Rucker,25 the claimant was holding a chisel while a fellow employee was
hitting the head of the chisel with a hammer. The hammer missed the
target, crushing claimant's arm. The injury was reported and claimant was
paid compensation in accordance with an agreement approved by the state
board. About six weeks after the accident, claimant returned to work but
soon found it necessary to quit due to an intense pain in his back. When
the hammer struck claimant's arm he was standing in a stooped position,
and at the time he felt a pain in his back but no report was made covering
this phase of the injury. Over a year later claimant petitioned the board
to reopen the proceeding because of change of condition, and after a
hearing before a single director an award was made based on disability
arising from the injury to the back. Eventually, the case reached the Court
of Appeals and when it got there the essential question presented was
whether the right to compensation was controlled by the two year or the
one year Statute of Limitation. According to Code section 114-305 the
right to compensation is forever barred unless a claim is filed with the
state board within one year after the accident and according to section
I 14-7o9 an award may be made for change of condition if application is
made within two years from the date that the board is notified of the final
payment of the claim. When the claim in the case was reviewed by the full
board, award was denied on the ground that the back injury was not a
change of condition in reference to the original injury which was to the
arm only, but an entirely new source of disability resulting from an injury
which had not been reported within the statutory period of one year from

23. Phillips Petroleum Co. v. Lane, 184 Okla. 219, 86 P.2d 632 (1938) ; Bates v. Linde,
49 Ariz. 192, 65 P.2d 655 (1937); see cases collected in n. 22, supra, and in 122
A.L.R. 557, 570 et seq.

24. Lynch v. Jutros, 136 Me. 18, 1 A.2d 221 (1938).
25. 87 Ga. App. 375, 73 S.E.2d 609 (1952).
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the accident. In affirming a reversal of the board by the superior court, the
Court of Appeals quoted favorably the opinion of the judge of the superior
court which stated that change of condition included any injuries that
might stein or result from the original accident. But even more significant
was the observation by the court that change of condition was a phrase
that was not subject to a narrow construction and did not relate to par-
ticular or specific injuries but such phrase has a broad meaning and may
include injuries that develop or become known at a later time. This, of
course, is precisely what the employer in the Miller case wanted the court
to decide, and it is difficult to understand how the flexibility of a standard
such as change of condition is, on one day, practically non-existent and on
the next day, more elastic than the popular two-way stretch.26 This is not
to contend that change of condition should not be limited and in Priest v.
Exposition Cotton Mills," the claim was clearly barred by the two year
statute. Priest, the claimant, received a leg injury when a bolt of cloth fell
from a truck, striking his knee and knocking him down. Compensation
was paid in accordance with an agreement approved by the board and over
four years later the claimant petitioned for review on the basis of change
of condition, stating in his request that the running of the statute had been
tolled by fraud. Properly, no consideration was given to the possibility of
reopening the award solely on the ground of change of condition and
claimant's only chance was to establish fraud. The evidence adduced at
the hearing, however, indicated at most that claimant, by reason of ignor-
ance, had failed to understand the nature of the agreement or to be aware
of his rights as to future action. As yet, this is not sufficient as a basis for
tolling the running of the statute.

Limitation of Ictions.-Closely related to the material in the preceding
section are two cases dealing primarily with statutory provisions which
contain time limitations on seeking relief under the Compensation Act.
In Great American Indemnity Company v. Usry, 9 an employee was acci-
dentally killed on April 3, i950, and a claim for death benefits was not
filed by dependents until July IO, i93i." According to Code section 114-
305, when death results from an accident, the right to compensation is

26. The Miller and Rucker cases may be distinguished, but only in a technical sense.
The fact that in the Miller case there was a separate hearing on the condition of
claimant's back and a decision was made that nothing was wrong with the back
should result in finality to no greater degree than the agreement approved by the
board in the Rucker case.

27. 86 Ga. App. 301, 71 S.E.2d 743 (1952).
28. It should be noted that fraud is not a statutory ground for reopening or tolling

the statute in so far as the compensation act is concerned.
29. 87 Ga. App. 821, 75 S.E.2d 270 (1953).
30. Accompanying the claim was a recital to the effect that the failure to file within

the one year period was due to fraud and concealment on the part of the employer
and the insurance carrier, but such ground as a basis for preventing the running
of the statutory period was apparently abandoned.
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barred unless "a claim is filed within one year thereafter."'" If the expres-
sion in the section "within one year thereafter" means within a year from
the time of death, then the claim in the present case is obviously barred.
But the court experienced considerable difficulty in reaching this result
because of a different rule which has been applied in previous death-claim
cases. For example, in Columbia Casualty Company v. WJhiten," it was
held that the one year provision in Code section i 14-305 was not applica-
ble to a claim filed by a dependent to obtain the remaining portion of an
award, but that section I 14-413 would be controlling, and under this sec-
tion the dependent has 300 weeks in which to file a claim. The situations
involved are distinguished by the observation that the one-year period is
applicable when death occurs before an award is made and the claim of
the dependents is primary whereas the longer period is applicable when
the claim of the dependent is for the balance of an award which was first
made to the deceased employee and hence is secondary. But the use of the
300 week period as a limitation seems unwarranted in any case. The only
purpose which can be reasonably attributed to this section is to afford a
basis for computing benefits and it in no sense purports to set a time in
which claims should be filed. All claims of dependents arise after death
and they are separate and distinct from those of the employee, and hence
are expressly covered by section I 14-305, which requires filing within one
year after death. As a practical matter it would seem that dependents who
are filing originally would need more time than those who have become
aware of the situation by payments. Certainly the application of the one-
year period in the current case is correct, but the task of obtaining a fresh
start in the handling of section 114-413 remains for the future.

In the second case dealing with time limitations the question presented
was the meaning of notice in Code section I 14-709. This section provides
that any award or settlement may be reopened for change of condition
within two years from "the date that the Board is notified of final pay-
ment of claim." In Orvin v. National Surety Corporation" a proceeding
instituted under section 114-709, evidence was introduced before a single
director which tended to establish the following facts: Claimant was in-
jured back in 1947, and filed a claim for compensation. A single director
entered an award favorable to claimant and the employer and insurance
carrier appealed. Before the appeal was heard, however, the parties agreed
to a settlement and the appeal was dismissed. On the same day that the
board approved the settlement, a check was mailed to the claimant. Three

31. That it means within one year after death seems certain. The language is used
to set a time limitation when death occurs and is in contrast with language which
fixes a time when there is an accident only. Where there is only an accident, the
period is one year from the date of such accident and when death occurs the period
is one year from the time of death.

32. 51 Ga. App. 42, 179 S.E. 630 (1935); see Bituminous Casualty Corporation v.
Johnson, 79 Ga. App. 105, 53 S.E.2d 119 (1949).

33. 87 Ga. App. 551, 74 S.E.2d 489 (1953).
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days after mailing the check, the attorney for the insurance carrier stated
to the chairman of the board that "I already made a settlement of $1,300
(to the claimant)." In rebuttal, the chairman of the board testified that
notice was not given that the claim was being paid.

In the light of this evidence the single director ruled that notice had not
been. given as the board, either by rule or custom or both, required that
such notices be in writing. The superior court reversed the director for
the reason that neither statute nor regulation required, as matter of form,
a writing. This holding was reversed by the Court of Appeals on the
ground that there was nothing in the record upon which to base a finding
of notice in any form, either written or oral. The court reached this view
by construing the statement of the attorney to the chairman of the board
as referring to the contract of settlement and not to the fact of payment.
But why should an attorney wish to give notice to the chairman about a
settlement which had been approved by the board three .days earlier? At
this stage of the proceeding the only thing the board did not know about
was payment, and any reasonable meaning to be attached to such language
is notice of payment. Actually, the form and content of a notice in such
instances is something that should be covered by regulations issued by the
board, and the court gently but wisely indicated that the board should so
act. Moreover, this is the sort of detail that can best be left to administra-
tive expertise. To this need for the promulgation of regulations should
be added the critical need for a "filing and publication" statute covering
all administrative regulations. At least something should be done to pub-
licize and make available such regulations, so that even a hearing director,
when sitting on a case, will be able to determine whether his own agency
has adopted a regulation covering a point in issue.

Evidence.-Several cases during the survey period deal with the suffi-
ciency of evidence in establishing a claim for compensation and though
such cases might readily be treated under other topics, in view of their
importance it seems preferable to accord them separate billing. In Lock-
heed Aircraft Corporation v. Marks,4 a claim was filed by the dependent
wife of a deceased employee and to support the claim evidence was in-
troduced to show that deceased fell from a scaffold, fracturing both heels
which resulted in disability that continued until death occurred some six
weeks later, and that after the accident the employee received prompt
medical attention and his recovery appeared normal until shortly before
death. However, the pathologist who performed an autopsy testified that
death was caused by a rare vascular disease the cause of which was un-
known, and such disease was not connected with the accident or injury.
An award was made to the claimant by a single director and this was
affirmed, eventually, by the Court of Appeals which ruled that when an
accident produces disability which continues until death and the cause of
the disease which resulted in death is unknown, then finding that death

34. 88 Ga. App. 167, 76 S.E.2d 507 (1953).
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was the result of the accident is authorized. The court seemed to think
that the claimant had made out a case by reason of the principle that when
an employee suffers an injury followed shortly by death an inference is
authorized to support a finding that the injury was the cause of death, in
the absence of other than conjectural testimony to the contrary." There
are at least two things which indicate that such principle is not applicable
to the present case. In the first place the testimony by the pathologist was
not conjectural, but direct and positive. In the second place, the statement
of the principle is incomplete. Apparently it originated in Corpus uris"6

and there it has an additional sentence which states that the inference is
not indulged when the cause of the disease which follows the injury is
not known to medical science. In the present case testimony to the effect
that the cause of the disease was unknown was uncontradicted.37

Similar to the preceding case is Hartford Accident and Indemnity Com-
pany v. WJ~aters3" which affirmed an award to a claimant that appears to be
unwarranted because of insufficient evidence. In the flaters case, the em-
ployee was engaged in sweeping cotton lint from spinning frames when he
became dizzy and fainted. He was taken to a hospital where he died about
a week later. Attending physicians diagnosed the cause of death as cerebral
hemorrhage. At the compensation hearing, three doctors testified. The
first-doctor testified that exertion coupled with other conditions might
cause such a hemorrhage or that it might be caused only by disease and
that he did not know what had caused the deceased's hemorrhage. The
second doctor testified that high blood pressure and arteriosclerosis may
cause a cerebral hemorrhage and that he could not say that the exertion
in sweeping had anything to do with bringing on the attack. The third
doctor testified that deceased would have suffered the hemorrhage regard-
less of where he was or what he was doing and that he could not say
whether the exertion was a contributing factor. In affirming an award to
the claimant the court disposed of the entire case with one sentence, which
reads: "Where there was no expert opinion to the effect that the exertion
contributed to the attack, unless and until some method is developed to
ascertain with some degree of certainty that such an attack is not con-
tributed to by exertion, we think that knowledge from human experience,
including medical caution against exertion in such cases and the admitted
opinion of experts that exertion might contribute to such an attack, author-
ized the finding in this case, on the weight of reasonable probabilities, that
the amount of exertion in this case contributed to the cerebral hemorrhage

35. Dorminy v. American Mutual Liability Insurance Company, 61 Ga. App. 301, 6
S.E.2d 67 (1937); Royal Indemnity Company v. Land, 45 Ga. App. 293, 164 S.E.
492 (1932).

36. 71 CORPUS JURIS, § 863 (1935).
37. For comments on this case I am indebted to Samuel J. Zusmann, Jr., Student Edi-

tor-in-Chief of the Georgia Bar Journal who has prepared an excellent note on
the Malks case for appearance in the November (1953) issue.

38. 87 Ga. App. 117, 73 S.E.2d 71 (1952).
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which caused the deceased's death." An analysis of this sentence which is
rather involved is indeed difficult, and no effort is made to determine pre-
cisely the court's meaning. It might be observed that normally facts are
established by evidence and not by the "weight of reasonable probabili-
ties." Apparently what the court does is to take official notice of lay in-
formation in reference to the causes of a cerebral hemorrhage and then
place such knowledge in evidence on the ground that it represents the
"weight of reasonable probabilities."

It should be noted in both the Marks and Waters cases that the problem
is not that of supporting a finding based on weak or inadmissible evidence,
but a finding that needs expert medical testimony to support it and such
testimony either does not exist or is even contradictory. Actually, these
decisions represent a definite trend in compensation cases, a good example
of which occurred in B. F. Goodrich Company v. Arnold," which was
decided during the survey period. In this case the claimant got something
in his eye and a fellow servant, using his dirty hands and dirty shirttail,
attempted to remove it. The accident was reported and claimant was
furnished medical attention. The eye became progressively worse and dur-
ing several months claimant was sent to or voluntarily selected and visited
a series of eye specialists, which culminated in the loss of sight in the
injured eye. At the hearing, an array of doctors testified that there was no
connection between the injury and the loss of sight and that claimant was
a malingerer or a fraud or a person who enjoyed litigation. On the other
hand, the claimant, his fellow servant and wife testified to the injury, the
continuing pain and discomfort and the final loss of sight. Neither the
claimant nor any of his witnesses attempted to diagnose the nature of
the injury or its results or that there existed a causal relation between
injury and what happened to the eye. All of this is supplied by inference
even in the face of contradictory medical testimony.

Two reasons have been given for permitting this development. In the
first place lay testimony and the surrounding facts which bring about the
condition have strong probative value. This basis seems particularly per-
suasive when the employee testified as to the injury, the pain and his dis-
ability. The second reason is that compensation boards become experts in
handling medical facts and in determining causation, disability and ma-
lingering, and hence may rely on unprofessional testimony." This rule is
limited, however by the requirement that the medical fact in question is
not a complicated one. 1 Assuming that the sequence of inferences based
on a sequence of events is acceptable, the decisions in the three survey cases
fit within the pattern, but with some reservation of doubt as to the Marks
case.

39. 88 Ga. App. 64, 76 S.E.2d 20 (1953).
40. For an excellent discussion see 2 LARSEN, WORKMEN'S COMPENSATION LAW, § 79.53

et seq.
41. See n. 40 supra.
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This does not mean, however, that the pattern is always followed and
that the court never insists on evidence in lieu of inference. In Shelby v.
Huf, 42 the employee in question climbed a is-foot ladder several times
and then began using a hammer and drill. Shortly thereafter he began
gasping for breath and died in a few minutes. A claim for benefits was
filed by dependents and at the hearing testimony was introduced to show
that deceased had been suffering for a short period with chest pains but
that medical examination did not reveal a heart condition. A physician
testified that the exertion of climbing a iS-foot ladder could bring on or
contribute to a heart attack and that he did not know what deceased died
from but he "surmised" that it was a coronary occlusion because he "un-
derstood that the doctor at Grady Hospital found out it was an occlusion."
No other testimony was introduced as to the cause of death. In an appeal
from an award of compensation the Court of Appeals adopted the view
that there could be no recovery unless the cause of death was established.
The Waters case is distinguished on the ground that in such case the cause
of death, namely, cerebral hemorrhage, and the accident, namely, exertion,
were established, and the mere fact that attending physicians testified
that the disease was not connected with the accident made no difference
as such connection could be supplied by inference. In the present case,
evidence established exertion, record of prior chest pains, shortness of
breath and sudden death which, when mixed with such concomitants as
"human experience" and the "weight of reasonable probabilities" should
support a finding of death by coronary occlusion. 4 Actually there was
evidence in the case of the cause of death in the doctor's testimony that
he "surmised a heart attack." The court dispenses with this testimony by
the remark that it "was of course hearsay, to which proper objection was
interposed." But since when has hearsay evidence been subject to objection
in an administrative proceeding? The hearsay rule is invoked to exclude
evidence from juries, not boards. In administrative proceedings the hear-
say problem is to determine whether an award can stand which is only
supported by hearsay. As to this there is little agreement, but the prefer-
able view seems to be that the finding based on hearsay is proper if in
view of all the circumstances it is reasonable, and if such circumstances
tend to import trustworthiness. In this case, the exertion, the prior pains,
shortness of breath, and sudden death are obviously sufficient. 3

A final case involving a problem of evidence may be summarily treated.

42. 87 Ga. App. 463, 74 S.E.2d 251 (1953).
42a. Lumbermen's Mutual Casualty Company v. Bridges, 81 Ga. App. 395, 58 S.E.2d

849 (1950). Evidence that employee, lumber yard worker, died suddenly after the
exertion of moving boards. A doctor testified that such exertion could cause a
heart attack but no evidence was offered as to what caused it here. Reasoned the
court in affirming an award of compensation: Sudden death may result from heart
attack; heart attacks may result from exertion; hence exertion and sudden death
are sufficient, by adding the permissible inferences, to support an award.

43. For a thorough discussion of the use of hearsay in compensation cases see Aet-
schuller v. Bressen, 289 N.Y. 463, 46 N.E.2d 886 (1943).
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In Butler v. Hartford Accident and Indemnity Company" there was med-
ical testimony which tended to establish the essential causal relation be-
tween accident and death but there was also medical testimony to the
contrary and the single director agreed with the latter, denying an award
of compensation. As such finding was amply supported by the record it
was properly affirmed.

Coverage.-The problem of determining when and under what circum-
stances the compensation act is applicable is the source of much litigation,
and to facilitate the presentation of the material, a series of subheadings
are used.

(a) Public Employees.-By express provision of the Georgia act, " mu-
nicipal corporations and their employees are covered and the right of re-
jection is denied. Much difficulty, however, has arisen in determining who
are employees within the meaning of the act and who are officials and are
hence outside. In classifying public personnel the courts have used a variety
of standards, including the nature of the work performed, whether the
employee is under civil service and who has the power to hire and dismiss.
None of these standards are satisfactory, with the result that considerable
confusion exists." An effort toward clarification was made by the January
1953 session of the General Assembly which added the following sentence
to the act: "All fireman and policemen whose compensation is paid by the
State or any county or municipality, regardless of the method of appoint-
ment, are specifically included herein.""

There are, of course, other classes of public employees and until their
status is delineated, they are exposed to undesirable risks in obtaining
compensation. In City of Brunswick v. Edenfield,48 a case which arose
during the survey period but was decided prior to any legislative change,
the precise question was presented as to the classification of public em-
ployees. A city fireman had been killed accidentally in the performance
of his duties and in a proceeding to obtain compensation, the city con-
tended that the deceased was an official and not an employee. An award
to the claimant was upheld on the ground that deceased had been hired
by the fire chief who ordinarily hired and dismissed at will. Under the new
legislation, the problem in this case is now provided for, but the decision
remains important because its reasoning will be applicable to other classes
of employees until the act is again amended.

(b) Time and Place.-In Fidelity and Casualty Company v. Roberts"

44. 87 Ga. App. 113, 73 S.E.2d 86 (1952).
45. GA. CODE § 114-109 (1933).
46. Neale, Grading of Municipal Fire Protection and its Effect on Fire Insurance, The

Georgia Local Government Journal, April, 1953, p. 15.
47. The sentence is added to GA. CODE § 114-10,1 (1933).
48. 87 Ga. App. 434, 74 S.E.2d 133 (1953).
49. 86 Ga. App. 472, 71 S.E.2d 718 (1952).
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the employee in question was in charge of the machinery in mills located
in Calhoun and Dalton and he was on call at all times. He lived in Cal-
houn and his work required that he frequently travel between the two
towns. At the time of his death, which occurred about 7:00 p.m., the
employee was traveling in his own automobile from Dalton to Calhoun
and he had with him a television set and aerial which presumably had been
obtained for personal use. Normally the accident must occur during work-
ing hours and on the premises of the employer. But any possibility of
applying such limitations in this case disappeared in the court's statement
that the deceased's employment was analogous to that of a traveling sales-
man, and that "such an employee is in continuous employment, day and
night." Indeed, the facts as established by the record were sufficient to
prevent the application of the premises rule or the clock rule, and if needed,
the award of compensation could find support in the idea that the travel
between the two towns, regardless of direction, was a part of the employ-
ment and the fact that the employee had added a personal venture was
not sufficient to take him out of scope.

On the other hand, where the employee is subject to a fixed time and
a designated place, coverage usually extends only to such time and place.
The time element, however, tends to be loose at both ends and usually
includes reasonable periods both before and after work. In General Alcci-
dent and Fire Assurance Corporation v. Worley"° the employee arrived
twenty minutes early and while on the way to a dressing room slipped and
fell. The employer permitted the employees to enter the premises early
and provided a room where a change to suitable working clothes could
be made. Clearly, as the court pointed out, such an employee, from the
standpoint of time and place, is within course of employment.

(c) Number of Employees.-Usually, the compulsory coverage of com-
pensation acts is limited by the number of employees that are regularly
employed. In Georgia the number is ten," which is higher than that of any
other state except South Carolina ' Litigation in reference to this excep-
tion usually relates to the meaning of "regularly" and whether or not
seasonal or casual employees should be counted. In Fowler V. Holloway, '7
the payroll records of the employer, a sawmill operator, showed that
ten or more were usually employed throughout the year except from
January to April, and that more than ten were employed at the time of
the accident. In deciding that the employer was within the act, the court
pointed out that "regularly" is not synonymous with "constantly" or "con-
tinuously" and includes a business in which seasonal needs expand the
number employed. This accords with general treatment, but it eliminates

50. 86 Ga. App. 794, 72 S.E.2d 561 (1952).
51. GA. CODE § 114-107 (1933).
52. See statistical table in section 52.10, cit. supra, n. 40.
53. 87 Ga. App. 453, 74 S.E.2d 376 (1953).
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entirely any utility the word "regularly" might have as a basis for ex-
emption. Apparently only on one occasion at the appellate level has the
exemption been applied when there was evidence that at some time more
than ten had been employed, and this had occurred only once in a two-
year period.54

(d) Conduct of Employee.-Code section i 14-105 contains a long list
of defenses that may be offered in a compensation proceeding which are
based on the conduct of the employee. The applicable theory is to the
effect that when the employee engages in such practices the employment
relation no longer exists. Included in the prohibited acts are such things
as intentional injury, wilful misconduct, intoxication, refusal to use safety
appliances, or wilful breach of the employer's regulations, or the failure
to perform a duty required by statute. If this provision was literally ap-
plied, only on rare occasions would an employee be entitled to compensa-
tion, because practically every accident involves, in some degree, an ele-
ment of the conduct which is prohibited. Actually, the rare event is when
compensation is denied under this section. For example, in Reid v. Raper,55

the employee, a truck driver, suffered an accident when he attempted to
pass a vehicle on Piedmont Avenue, a two-lane street. As he drew along-
side the vehicle he was passing, he had a head-on collision with a car going
in the opposite direction. The employer contended that the driver was not
entitled to compensation because his disability resulted from an accident
that was caused by wilful misconduct and by wilful failure to perform a
statutory duty.!6 Claimant admitted that he had pleaded guilty in traffic
court to violation of law and had paid a fine.

The court ruled that such conduct was not sufficient to permit a defense
based either on willfulness or the commission of a crime. In doing so, a
customary technique which is little more than a play on words was used.
The conduct of claimant was classed as "negligent" and not "wilful" and
hence Code section 114-io5 did not apply. Whether the word "wilful" or
the word "negligent" is used, the purpose is to describe a state of mind
which at the present stage of progress, cannot be done. The result, of
course, is an accumulation of conflicting decisions" with no means of de-
termining which word will be selected in any given case. A possible solu-
tion is to the effect that when the acts of the employee, in the light of
surrounding circumstances, are extraordinarily hazardous or flagrant, then
the court will select the word "wilful," and deny a recovery. This seems
to be the only way of giving reasonable effect to the Code section, for
otherwise, every time the needle of the speedometer slipped over the

54. Martin v. Veal, 66 Ga. App. 702, 18 S.E.2d 776 (1942).
55. 86 Ga. App. 277, 71 S.E.2d 735 (1952).
56. GA. CODE§ 68-303 (c) (d) (1933).
57. Gooseby v. Pinson Tire Company, 65 Ga. App. 837, 16 S.E.2d 767 (1941) ; Hall v.

Kendall, 81 Ga. App. 592, 59 S.E.2d 421 (1950); Aetna Life Insurance Company
v. Carroll, 169 Ga. 333, 150 S.E. 208 (1929).
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speed limit, the employee would be out of the course of employment.'

(e) Nature of the Relation.-Not infrequently in a compensation case
a defense is interposed to the effect that the employment relationship con-
templated by the provisions of the act does not exist. In Fidelity Casualty
Company v. Windham,9 the only case during the survey period to make
an appearance in both the Court of Appeals and the Supreme Court, the
question presented was whether the driver of a taxicab was operating as
a lessee or an employee. The elements involved in the undertaking were
similar to those of the average cab company in smaller cities; the owner
of the cabs maintained a central office and contact with drivers was ac-
complished by two-way radio; the driver furnished gas which he was re-
quired to purchase from a source controlled by the owner and the owner
furnished oil; a driver was required to obey instructions but could work
when he pleased provided he paid the rental of $6.5o per day for each
cab. Under such facts a single director, the superior court and the Court
of Appeals thought that the driver was an employee, but this view was
reversed by the Supreme Court. The basis of such reversal was to treat
the facts which the Court of Appeals considered as establishing control
as being only the performance of terms of a contract which looked toward
results and not methods. This apparently is an effort to apply to the rela-
tionship the concept of principal and independent contractor which is
said to exist when the principal is concerned with results and not with
means. Also, the right of the owner to decline to renew the contract any
day was not the power of dismissal, according to the court, but the exercise
of a right not to renew a lease.

Actually, there is little difference in the opinions of the two courts other
than the statement of affirmation by one and of reversal by the other.
The facts are sufficient to support a finding of employment, and it seems
to be the sort of situation which is best left with the factfinder. Since the
appearance of respondeat superior and the passage of recent social legis-
lation which burdens the employer, the ingenuity involved in drafting
employment agreements to escape the relationship has been stupendous.
But the formal terms of an agreement should never be the controlling
factor. In the present case, the relationship is created solely for the pur-
pose of securing to the employer his share of the income from the business.
In small cities the business will not support meters, checkers and super-
visors, and about the only way that the owner can be assured of a return

58. Aetna Casualty Company v. Carroll, 169 Ga. 333, 150 S.E. 208 (1929). In this case
the violation of law and wilfulness were similar to the principal case but were
done while approaching a railroad crossing and conduct held to be within Code
section 114-105. During the survey period, several other cases discussed the de-
fenses contained in section 114-105, the most important one of which appears to
be Etheridge v. Liberty Mutual Insurance Company, 86 Ga. App. 369, 71 S.E.2d
526 (1952). Due to the abbreviated nature of the report of such cases, either in
full or on the particular point, no comment is attempted.

59. 87 Ga. App. 198, 73 S.E.2d 517 (1952) ; 209 Ga. 592, 74 S.E.2d 835 (1953).
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is by an arbitrary rental agreement. The fact that the business is operated
in this fashion, along with the brevity of the rental period, indicate that
the driver is an employee and subject at all times to the pleasure of the
owner.

Two other cases decided during the survey period are concerned with
whether the claimant is an employee or an independent contractor, or
the employee of one or several employers. In Alexander-Bland Lumber
Company v. Jenkins,6" the lumber company employed one Henson to cut
timber on various tracts of land owned or leased by them. The company
furnished the sawmill and paid certain rates for delivered lumber which
was cut to standard specifications. Henson furnished the labor and some
of the equipment but who had the power to hire and fire was not de-
termined. The claimant was injured by accident and brought an action for
compensation against both Henson and the lumber company, and then
attempted to show that both he and Henson were fellow servants and
that they both worked for the lumber company. The evidence introduced
at the hearing was somewhat typical and sufficient to support a finding
either way. In reversing an award to claimant, the court reviewed many
Georgia cases, placing in opposing camps those which found an inde-
pendent contractor relation and those which held otherwise. It then con-
cluded that the present case was nearest to those which found the inde-
pendent contractor relation to exist and reversed an award. In its opinion,
the court suggested that the way to distinguish the two relations was
whether the employee was performing only normal labor or whether he
was involved with such intricate transactions as cutting, hauling and
sawing timber. If this method is accurate, then the second case dealing
with the independent contractor problem is wrong. In Aetna Casualty and
Surety Company v. McCullum, 1 the- claimant was employed to paint vari-
ous properties belonging to the company. The agreement was oral and
details are lacking. The claimant had done the same job before and the
understanding seemed to be that this was a sort of repeat performance.
The claimant furnished equipment and he was to be paid on an hour basis
but was not to let the cost run more than $400. The claimant hired and
paid a helper who happened to be his son. If the determining factor is the
involved nature of the transaction, then this painting job was done by
an employee and not by an independent contractor, but the court held
otherwise.

A problem similar to that involved in principal-independent contractor
is the one which arises in connection with a loaned employee. When such
an employee has a compensable accident, the general rule is that as be-
tween the general and special employer, the one who has control over the

60. 87 Ga. App. 678, 75 S.E.2d 355 (1953).
61. 87 Ga. App. 686,75 S.E.2d 257 (1953).
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details of the work being performed at the time is responsible. 2 Largely,
what is done is to take the usual tests for determining the existence of
master and servant and apply them to determine whether the general
or special employer is the master. In Adams v. Johnson,63 a reasonable
facsimile of the general rule is stated in a syllabus opinion, but the omis-
sion of the pertinent facts makes an evaluation of the case impossible.

Dependency and Death Benefits.-Code section I 14-414 provides that
the husband, wife or child of a deceased employee are conclusively pre-
sumed to be dependents and in all other cases, dependency shall be de-
termined in accordance with the facts at the time of death. In St. Paul-
Mercury Indemnity Company v. Robinson," an employee, one Rubin Sim-
mons, sustained a job injury which caused his death. A claim for benefits
was filed by Linda Robinson whose right thereto was based on the follow-
ing facts: In 1940, deceased married Carrie Bell and lived with her until
his death. There were no children. However Carrie had married Tom
Harris before meeting Rubin, a relation which had.never been dissolved,
and without assistance from either Tom or Rubin, she had given birth to
an illegitimate daughter, to whom she gave her own name, Carrie Bell.
Four years prior to the fatal accident, daughter Carrie gave birth to an
illegitimate child which she named Linda Robinson. Immediately after
birth, Linda went to live with Rubin, and was supported by him until the
accident. This was sufficient, according to the court, to entitle Linda to
benefits under the provisions of the code which did not require the exist-
ence of a legal or moral obligation but the actual fact of support. As for
the elder Carrie the court indicated that she was not entitled to benefits
because she was guilty of fraud and immorality. But even in the face of
such fraud and immorality the court appointed her to be Linda's guardian.
If Linda could be heard from, she would probably indicate that life and
the common law make strange bedfellows.

Heart Ittacks.-The" usual heart attack and cerebral hemorrhage case
presents the question of whether the evidence is sufficient to support the
finding, and hence such cases properly belong under accepted classifications
and not alone. It seems, however, that such litigation needs specific atten-
tion and a re-evaluation of policy which supports an award of compensa-
tion in the customary case. For example, in Georgia Power Company v.
Reid,65 an employee, assigned to street lighting, was in the act of climbing
into a truck to begin the day's work when he slumped and died almost
instantly. Evidence was introduced that deceased had suffered from a
heart condition for many years and had been hospitalized for it on several
previous occasions. A doctor testified, that in the light of such history,

62. RESTATEMENT, AGENCY" See. 220(c) (1933).
63. 88 Ga. App. 94, 76 S.E.2d 135 (1953).
64. 88 Ga. App. 217, 76 S.E.2d 512 (1953).
65. 87 Ga. App. 621, 74 S.E.2d 672 (1953).
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death was caused by heart attack which was caused by or partially caused
by the exertion of getting in the truck. This was deemed sufficient to
support an award to dependents. This result has been frequently reached
by many courts, and a change in the law by virtue of the judicial process
would be difficult. But to classify every internal failure as an accident and
to award compensation if it happens while the employee is at work, permits
pure chance to play too big a part in the making of awards. 6 Medical
experts are never sure about causal relations and contributing factors,
and in most instances, death from such causes may be attributed to the
fact that the victim has lived as long as he has. A re-examination of this
phase of workmen's compensation needs to be made and if awards are to
be continued in such cases, they should be covered specifically by legislation.

Computation of Award.-In National Surety Corporation v. Mar-
tin, the question was raised as to whether an award should be computed
according to Code section I 14-404, which provides compensation for total
incapacity to work or according to Code section 1 14-4o6 which provides
for loss of use of a member. The evidence established that claimant
sustained a broken leg just below the hip joint which resulted in a bone
separation of over half an inch. Despite considerable medical effort, the
fracture did not heal and the leg shortened. Under such facts an award
by the board on the basis of total disability was affirmed. The applicable
rule is to the effect that a member injury may create a superadded incapac-
ity which causes body and not member disability.

A rare situation arose in Miller v. Independent Life and Accident
Company." The claimant, while employed by a different employer, sus-
tained multiple injuries for which he received a lump-sum settlement. One
of the multiple injuries was a broken arm which failed to heal. Claimant
had a bone graft made, which was successful, and shortly he was using
the injured arm for many purposes. While working for the present em-
ployer, he again injured the weak arm and medical testimony was to the
effect that a second graft would be impossible. The lump-sum settlement
received by claimant covers substantially the same period of disability
caused by the second injury and the employer contends that the claimant
has already been paid compensation, or else any new compensation should
take into consideration the sums already collected. This situation seems
to be unprovided for by the act, and after struggling with several sections,
the court observed that if the provisions of the act are to be construed
as denying a right to compensation under such facts then an injured em-
ployee would be discouraged in seeking restoration of his faculties. This
seems strained, as few employees would be sufficiently familiar with the
rule to act upon it. Then, too, if the employee is familiar with the rule,

66. Purity Biscuit Company v. Industrial Commission, 115 Utah 1,201 P.2d 961 (1949).
67. 86 Ga. App. 77, 71 S.E.2d 666 (1952).
68. 86 Ga. App. 538, 71 S.E.2d 705 (1952).
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he may be encouraged to engage in a series of breaks and restorations in
order to obtain multiple awards for the same period of disability.

Miscellaneous.-The remaining cases which belong to the survey period
may be treated summarily. In Ocean Accident and Guarantee Corporation
v. Harris,"9 a proceeding under the Occupational Diseases Act, the court
ruled, in a syllabus opinion, that Code section 1 I4-8o8 was controlling and
hence an award could not be made. This section exempts from coverage
any disease unless the claimant was exposed to the hazard after the Act
became effective. In Standard Accident Insurance Company v. Gulledge,"0

an employee was injured while working in Tennessee and disability pay-
ments were begun. When he returned home to Georgia, payments were
discontinued and the employee filed a claim with the state board to obtain
an award. The only defense interposed was to the effect that the insurance-
company named in the proceeding had issued no policy which covered the
accident but the particular job was within the terms of a policy issued by
a different company. By a reference to the terms of the policy, such con-
tention was dismissed. In Burnett v. Burnett,1 the court applied the rule
that an appeal from the state board must go to the superior court of the
county where the accident happened, and not where the compensation
hearing was conducted. In view of the fact that such a rule is entirely
technical and is frequently overlooked, it should be changed. In Rosc City
Foods, Inc. v. Usry,72 the employer appealed an award of a single director
to the full board, but before a hearing, the appeal was withdrawn from
the board and filed with the superior court. A motion to dismiss the appeal
was sustained on the ground that the employer could not withdraw from
the board without the consent of the other party. This is done on the
theory that when the matter is taken from a single director to the board,
it is not an appeal but is to some extent a trial de novo, and as yet, de-
fendants may not dismiss a proceeding at the trial stage.

Conclusion.-At least from the standpoint of litigation, workmen's
compensation, which was about the earliest attempt at socialization in
modern times, enjoys a vigorous existence. Many phases of the Georgia
act should be reconsidered and possibly amended. Probably the most ur-
gent need is to raise the amounts payable in order to reflect current eco-
nomic conditions. And finally, some consideration should be given to the
possibility that the time has now come when the handling of such claims
no longer requires the administrative process, but should be placed com-
pletely within the control of the courts.
69. 87 Ga. App. 399, 74 S.E.2d 12 (1953).
70. 86 Ga. App. 493, 71 S.E.2d 571 (1952).
71. 87 Ga. App. 322, 73 S.E.2d 569 (1952).
72. 86 Ga. App. 307, 71 S.E.2d 649 (1952).
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