
SECURITY TRANSACTIONS

By TbONIAs K. VANN, JR.*

During the period this survey covers there have been no legislative
changes in the field of security transactions in Georgia. The case law has
been at a minimum and generally followed well-established principles.
The survey of these cases for convenience is divided into two general
headings as cases involving security instruments conveying property, and
those covering principal and surety.

SECURITY INSTRUMENTS CONVEYING PROPERTY

In the case of Norris v. Johnson' the Supreme Court of Georgia held
that a petition by a purchaser against a seller for breach of an alleged
agreement to transfer or have transferred an insurance policy to the pur-
chaser stated a cause of action. After a loss by fire, the purchaser had
urged such claim for damages as an off-set to the purchase money due to
the seller under a deed to secure debt and in addition to seeking damages
sought to enjoin threatened foreclosure by the seller. No cause of action
was alleged for equitable relief of an affirmative nature for the reason
that the Civil Court of Fulton County was without jurisdiction to grant
such relief. In the future sellers should exercise caution in promising to
transfer or have transferred existing policies of fire insurance.

The case of Dumas v. Burleigh2 involved a petition for equitable relief
against threatened dispossessory proceedings by a purchaser at a sale
under a power in a security deed. The Supreme Court ruled that a dis-
missal of the petition on general demurrer was proper. No facts were al-
leged to show that an adequate remedy at law did not exist by, counter-
affidavit and bond in any dispossessory proceedings. Among other things
the court also held that an execution of a power of sale was valid on a
legal holiday and the petition failed to show a tender or payment of the
amounts due under the security instrument or a legal or valid excuse for
a failure thereof.

In the case of Potts v. McElroy3 the plaintiff had executed a combina-
tion bill of sale and deed to secure debt on lands and personalty to the Re-
construction Finance Corporation for a loan of a certain amount. The
RFC advanced part of the loan and refused to advance the balance. Upon
such refusal plaintiff discontinued payments and was in default. The RFQ
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1. 209 Ga. 293, 71 S.E.2d 540 (1952).
2. 209 Ga. 241, 71 S.E.2d 545 (1952).
3. 209 Ga. 244, 71 S.E.2d 612 (1952).

(149)



MERCER LAW REVIEW

foreclosed its bill of sale as a chattel mortgage and after levy by the
sheriff sold certain personalty. Subsequently plaintiff was adjudged bank-
rupt in involuntary proceedings in which the referee abandoned the realty
and personalty covered by the RFC instrument as of no value to unsecured
creditors. RFC thereupon under its alleged power of sale contained in the
instrument sold the realty and remaining personalty and became the pur-
chaser at the sale. RFC conveyed the land to a third party after procuring
possession by dispossessory proceedings to which no defense was made.
Defendants are purchasers of the third party in an action in ejectment
instituted by plaintiff. The security instrument to RFC provided power to
sell "the land and/or personalty in one lot or in such lots or parcels as
may seem best to it and it is understood that such powers of sale are not
to be exhausted by a single exercise ......

Plaintiff sought to recover the land on the theory that by a refusal to
advance the balance due on the loan, the RFC repudiated the loan con-
tract and thereafter held only a cause of action for quantum meruit which
was discharged in bankruptcy; and the foreclosure and sale of the personal
property exhausted the right of the grantee to sell the real estate under
the power of sale, the contract between the parties being only one indi-
visible and complete contract. The court held that the refusal of the RFC
to advance the full sum agreed did not render the security instrument in-
valid. Until such time as a debt is fully paid, a security deed holder is
vested with title with the right in the grantor of reconveyance upon pay-
ment in full. The court declined to rule upon the second theory of plaintiff
by ruling that conceding without deciding that the sale under the exercise
of the power was invalid, the action in ejectment fails for the reason that
the purchaser at a void sale would be subrogated to whatever rights the
RFC had to the property at the time of the purported sale. The court
stated that the petition affirmatively showed that title and right of pos-
session were in another. Although plaintiff lost his case, under the decision
of the court defendants may well wonder whether they possess the lands
as security deed holders or as owners. Could plaintiff tender to defendants
the indebtedness due under the security deed at this time and recover the
lands? Apparently the powers contained in the security instrument were
sufficient to render the sale under the power valid, but the court's decision
leaves this question open.

In the case of Carlisle v. General Tire Service Co.' plaintiff and de-
fendant were creditors of one debtor. The dispute was over the proceeds
received from a sale of the debtor's property under the execution of the
power contained in a bill of sale to secure debt held by one of the creditors.
The debtor executed a bill of sale to secure debt on personalty to the de-
fendant, an unsecured creditor at the time. Plaintiff was an unsecured

4. 86 Ga. App. 807, 72 S.E.2d 568 (1952).
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creditor also who had agreed with the defendant that it receive said bill
of sale to secure debt and from any sale thereunder or payment thereof
divide the proceeds pro rata between plaintiff and defendant. Defendant
sold a considerable amount of the property under such an instrument and
refused to pay the pro rata amount to plaintiff. The court held such an
agreement between the creditors was enforceable and was supported by a
sufficient consideration on part of the plaintiff. The evidence supported the
finding of the trial court for the plaintiff.

In Miller v. Deering5 plaintiff petitioned the court to cancel a security
deed held by the defendant and to enjoin a sale thereunder on the grounds
that the indebtedness had been fully paid. The defendant sought judgment
against plaintiff for the amount of his debt. Where the jury found for
the plaintiff in such an action a charge by the court that defendant had the
burden of proof to recover a judgment on his debt, even if erroneous,
was harmless. The court charged the jury that the plaintiff had the burden
ot proving his contentions by a preponderance of the evidence and a finding
for the plaintiff was necessarily a finding that the debt had been paid.

The case of Fountain v. Grant' was a petition to enjoin the sale of lands
under a power of sale in a security instrument. The application of pay-
ments between secured and unsecured notes by the creditor was the issue.
The court held that a creditor holding secured and unsecured notes of
a debtor may apply payments to the unsecured note first in the absence of
direction. Even where payment is directed by the debtor on the secured
note, the debtor will be estopped from setting up this defense where in
fact the creditor applied the payments to the unsecured note with the
debtor's knowledge and thereafter the debtor accepted the unsecured note
as having been paid. The lower court, therefore, did not err in refusing
to issue an interlocutory injunction enjoining the sale. The case of Eth-
cridge v. Boroughs7 was a common law action for land in which the
plaintiff had to rely upon a security instrument, its transfer, and a sale
under the power in the security deed by the transferee. The court ad-
mitted the security instrument in evidence but refused to admit the trans-
fers thereof and the deeds made by the transferee as a result of the execu-
tion of the power of sale. The Supreme Court of Georgia held that where
a written transfer of a deed to secure debt was executed in blank as to the
name of the grantee, the completion thereof without authority of the
transferor was invalid. The court further held that since the security
instrument provided for an exercise of the power by the original grantee
and contained no authority for anyone else, a transferee had no power to
exercise the power of sale. The security instrument in this case was exe-

5. 209 Ga. 377, 72 S.E.2d 722 (1952).
6. 209 Ga. 508, 74 S.E.2d 245 (1953).
7. 209 Ga. 634, 74 S.E.2d 873 (1953).
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cuted prior to the act of 1937.8 The decision of the lower court was af-
fi rnied.

Routon v. Woodbury Banking Co. was an interpretation by the Supreme
Court of Georgia of its decision in a case involving the same subject matter
in McKenney v. Woodbury Banking Co."° The bank was the holder of a
deed to secure debt to lands executed by McKenney. In the McKenney
case the bank instituted a suit upon its note and prayed for a "special lien"
against the lands. McKenney defended by attacking the validity of the
security instrument under the act of 194111 and the bank attacked the
constitutionality of this act. In that case the Supreme Court declined to
rule upon the act of 1941, stating that a ruling thereon was not essential,
and found that the bank was entitled to a judgment on its note but not
entitled to a special lien as no facts were alleged in the petition for such
equitable relief. In the instant case the bank had execution issued on the
judgment in the McKenney case, executed a quit-claim deed for the pur-
pose of levy and sale, and had. the execution levied upon the lands described
in the security instrument. Defendant filed a claim to the lands, relying
upon a chain of title from McKenny. The defendant objected to the intro-
duction in evidence of the deed to secure debt from McKenny to the bank
on the sole ground that the Supreme Court had held that the bank was not
entitled to a "special lien" upon the property. The court in this case ex-
plained what was the meaning of a "special lien" and why the bank was not
entitled to a "special lien" in the McKenny case. It, thereupon, stated that
no ruling was made in the McKenny case on the validity of the bank's deed
as a statutory lien or as a conveyance of title for the purpose of securing
debt, and since the sole objection to the introduction of the deed to secure
debt was without merit, it was properly admitted.

A method or means of circumventing the act of 19411" has been revealed
in these two cases or the court has again held that the real question in
issue was not raised on this record either. It is assumed that the latter
conclusion is correct.

Strange as it may seem, in the next two cases discussed one plaintiff was
afforded relief and the other plaintiff was denied relief although both
plaintiffs were in identical positions. In the case of Chisem v. Kirby-Evans
Material Co., 3 the Supreme Court of Georgia ruled against the plaintiff.

8. Ga. Laws 1937, p. 481; GA. CODE ANN. § 37-607 (Supp. 1951), which in substance
provides that in the absence of stipulations to the contrary in the instrument, a
power of sale may be exercised by a transferee.

9. 209 Ga. 706, 75 S.E.2d 561 (1953).
10. 208 Ga. 616, 68 S.E.2d 571 (1952).
11. Georgia Laws 1941, p. 487; GA. CODE ANN. § 67-1308 (Supp. 1951); which gen-

erally provides for the reversion of title of certain security instruments after the
lapse of 20 years.

12. See n. 11 supra. (A suit on the note without a special lien and a levy of such gen-
eral judgment upon the lands described in the security instrument.)

13. 209 Ga. 342, 72 S.E.2d 305 (1952).
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Plaintiff instituted an action to enjoin the cutting of timber and to recover
for timber already cut on lands alleged to be owned by plaintiff. A had
conveyed to B certain lands by a warranty deed. Simultaneously therewith
B executed and delivered to A "an instrument in which A was given the
right of possession and of repurchase upon terms and conditions con-
tained in the agreement." Thereafter A conveyed to the defendant certain
timber rights which were renewed by A from time to time thereafter. A
resided on and maintained possession of the lands at all times. B thereafter
conveyed the lands to the plaintiff by warranty deed. The defendant com-
menced cutting the timber and plaintiff sought to restrain this cutting and
recover for that already cut. Plaintiff's petition was dismissed upon de-
fendant's oral motion to dismiss. The Supreme Court, construing the peti-
tion most strongly against the pleader, held that the petition showed on
its face that the transaction between A and B created the relationship of
debtor and creditor. B's warranty deed was only for the purpose of se-
curing a debt and was construed by the court as a security deed. A was
holding possession therefor under an instrument in the nature of a bond
for title. The court thereupon held that a party in possession under a bond
for title may sell timber without the consent of the holder of the legal
title for the purpose of securing a debt unless such sale impairs the se-
curity. No impairment of security was shown in this case.

In the case of Cordele Sash, Door & Lumber Co., Inc. v. Prudential
Insurance Co. of Jtmerica,"4 the Court of Appeals of Georgia ruled for
the plaintiff. The plaintiff was the holder of legal title to lands under a
deed to secure debt from A. The defendant was the purchaser of timber
rights on the lands from A subsequent to the execution of the security in-
strument, which was duly recorded. In this action the plaintiff sought to
recover the value of the timber and attorney's fees from the defendant.
The action was based upon the act of I939" which provides for such a
recovery where timber is sold off land without the written consent of the
holder of the legal title or of an interest in the land as security for a debt.
The Court of Appeals ruled that a cause of action was stated under said
statute and a verdict for the plaintiff was demanded.

Although the two cases originated under two different theories, the
plaintiff in each case was the holder of the legal title for the purpose of
securing a debt. The defendants in each case were the purchasers of timber
rights from the grantor in the security instrument after the execution of
the instruments conveying legal title to each of the plaintiffs. Both actions

14. 86 Ga. App. 738, 72 S.E.2d 497 (1952).
15. Georgia Laws 1939, p. 340; GA. CODE ANN. § 105-1412 (Supp. 1951). "Every per-

son, firm, or corporation, who, without the written consent of the owner of legal
title to land or an interest in land as security for debt, as shown by the public
records of the county where such land is located, buys . . . any trees growing or
grown on such land, shall be liable to such owner of such legal title for such trees
or the value thereof . . . "
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sought to recover the value of timber cut by such purchaser without such
purchase being with the written consent of plaintiff. One action sought an
injunction to restrain the cutting of the timber in the future. In view of
the act of 1939, upon which the action in the Prudential Insurance Co.
case was based, is the decision of the Supreme Court correct in the Chisem
case? Did not the act of 1939 legislatively reverse all of the case author-
ity16 cited in the Chisem case? Under the decision of the court in the
Chisem case the plaintiff was the holder of the legal title under a warranty
deed which the court declared to be as security for an indebtedness. Under
such a construction of plaintiff's petition by the court, would not a cause of
action under the act of 1939 be alleged therein? Apparently the Chisem
case was considered and construed under a completely different theory-
the plaintiff claiming to be the real owner of the lands-however, it is
believed that the court overlooked the act of 1939 in its decision and a
reversal thereof should be made at the first opportunity.

PRINCIPAL AND SURETY

The case of Pfeffcr v. General Casualty Company of America7 was
an action by plaintiff against the surety on a real estate broker's bond.
The bond was conditioned upon the real estate agent's complying with the
provision of laws governing the licensing of such brokers. Plaintiff con-
tended that the agent breached his bond by failing to advise plaintiff of
the provisions of the written contract entered into concerning his com-
missions; by his failure to account for earnest money; and by acting as
agent for both the plaintiff and the seller. A written contract was entered
into by the plaintiff with the agent and it provided for a commission of a
certain percentage, for earnest money and further provided that "notice
of dual agency is hereby given and accepted by all parties." The court
held that parol negotiations prior to the execution of the written contract
were merged into the contract and such parol evidence was not admissible
to vary or contradict the terms of the contract, in the absence of any alle-
gations to show fraud or deception. The real estate agent was under no
duty to point out the provisions of the contract where the plaintiff was
capable and able to read it and was not prevented therefrom if he had
desired to do so. Where the agent had authority to enforce the contract
to the extent of his commissions, he could apply earnest money in his
possession to his commissions. The dual agency in this case was disclosed
in the contract and it is only where the dual agency is undisclosed that an
agent's commissions are forfeited. The defenses herein would have been

16. Federal Land Bank of Columbia v. Saint Clair Lumber Co., 58 Ga. App. 532, 199
S.E. 337 (1938); Colquitt County Land Co. v. Rowell, 30 Ga. App. 738, 119 S.E.
223 (1923); Scottish-American Mortgage Company v. King Lumber Co., 35 Ga.
App. 524, 134 S.E. 140 (1925) ; Small v. Slocumb, 112 Ga. 279, 37 S.E. 481 (1900) ;
Washington Loan Co. v. Washington Exchange Bank, 165 Ga. 503, 141 S.E. 405
(1928).

17. 87 Ga. App. 173, 73 S.E.2d 234 (1952).
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available by the agent and are likewise available to the surety upon such
agent's bond.

In the case of Paradies v. Universal C. 1. T. Credit Corp.,"d action was
brought against the surety on a floor-plan contract of an automobile dealer.
Plaintiff sought to recover against the surety on this contract for balances
due on floor-plan mortgages given directly by the dealer to plaintiff; on
balances due not on floor-plan mortgages but on conditional sales con-
tracts given to the dealer by purchasers and assigned to plaintiff with re-
course. Defendant surety in his answer attempted to raise an ambiguity in
the contract. The court sustained demurrers to the answer and directed a
verdict for plaintiff on balances due under the evidence on floor-plan mort-
gages given directly by the dealer. The lower court excluded balances due
on conditional sales contracts assigned to plaintiff with recourse. The
Court of Appeals ruled that since the only ambiguity raised in defendant's
answer was as to the conditional sales contracts assigned to plaintiff with
recourse and this question was eliminated by the lower court, any error
in sustaining the demurrers to that part of the answer was harmless. Be-
cause of a failure to file a brief of evidence, no other questions were de-
termined.

In the case of Elders v. Overstreet,"' an execution against the defendant
was sought to be collected by a summons of garnishment against a third
party. The garnishment was dissolved by a bond with surety. The garnishee
answered that he held money due defendant as an attorney's fee which was
paid to defendant when the garnishment was dissolved. The court entered
up judgment against the defendant as principal and his surety on the dis-
solution bond. The court held that said judgment was authorized and de-
fendant's contention that money earned as a lawyer's fee was not subject
to garnishment was without merit.

In the case of F. M. C. Products, Inc. v. Henry,2 1 plaintiff was held
entitled to recover against the principal and surety on a forthcoming bond
in a trover action. Defendant principal and defendant surety defended on
the basis that the property was surrendered under a valid legal process
superior to that under which it was originally brought into the law's pos-
session. The court held that where an execution was levied upon property
sufficient under the evidence to satisfy it and such a levy was unaccounted
for, the execution was prima facie satisfied. A levy made thereafter upon
the same execution, in the absence of evidence accounting for the first levy,
is void. The surrender, therefore, of the property levied upon the second
time by the principal and surety in the forthcoming bond was not to a su-
perior title, and judgment on the forthcoming bond is proper.

The only principal and surety case during the period of this survey in-

18. 88 Ga. App. 75, 76 S.E.2d 26 (1953).
19. 88 Ga. App. 211, 76 S.E.2d 431 (1953).
20. 88 Ga. App. 261, 76 S.E.2d 451 (1953).

1953]



MERCER LAW REVIEW

volving an original question was the case of Fricks v. J. R. Watkins Co."
Plaintiff instituted a suit against defendant as surety and the principal for
a balance due under a contract whereby plaintiff agreed to furnish to the
principal certain articles to be paid for by the principal at wholesale prices
and resold. Immediately above the signature of the sureties the contract
provided: "We, the undersigned. sureties, do hereby waive notice of the
acceptance of this agreement, notice of default or nonpayment, and waive
action required, upon notice, by any statute, against the Purchaser; and
we jointly, severally and unconditionally promise, agree and guarantee to
pay said indebtedness . . . Defendant surety defended upon the ground
that more than three months prior to the institution of the suit he notified
plaintiff to collect from the principal in accordance with Code section
1O3-2o5.2 The lower court sustained demurrers to the answer on the
ground that the surety had expressly waived such notice by the contract.
The Court of Appeals of Georgia held that the public policy of this state
would not permit an anticipatory waiver of the provisions of the said sec-
tion 103-205, which is in the nature of a Statute of Limitations. The
court said: "It is our opinion that the statute of limitations and statutes
in the nature of a limitation of actions, cannot, under the public policy of
this State, be waived in advance." By way of further fortification of de-
fendant's case the Court of Appeals held that under Code section 103-
102,23 by the entry of judgment in this case against the sureties alone both
the principal and surety are discharged.

21. 88 Ga. App. 276, 76 S.E.2d 518 (1953).
22. "Any surety, guarantor, or endorser, at any time after the debt on which he is

liable becomes due, may give notice in writing to the creditor, his agent, or any
person having possession or control of the obligation, to proceed to collect the
same from the principal . . . ; and if the creditor . . . refuses or fails to com-
mence an action for the space of three months after such notice . . . the . . .
surety . . . shall be discharged. . .. .

23. "The obligation of the surety is accessory to that of his principal, and if the
latter from any cause becomes extinct, the former shall cease of course, even
though it is in judgment."


