
PRACTICE AND PROCEDURE

By WILEY H. DAvIs* AND ARNOLD SHULMAN**

The majority of the changes in the field of practice and procedure dur-
ing the preceding year were statutory in nature. We have attempted to
summarize the salient features of these enactments. On the whole, the
cases decided during the period of this survey produced no novel de-
velop ments; however, there does occasionally appear a new twist to a
familiar principle of law, and there are many cases constantly being de-
cided which illustrate the unceasing necessity for the attention of the
lawyer to fundamentals. We have endeavored to give a fair sampling of
these cases.

ACTIONS AND PARTIES

The procedure for the collection of attorney's fees on notes and other
like instruments was again modified by Act of the Legislature in 1953.
The Act,1 which is an amendment to Code section 20-5o6, further simpli-
fies the procedure. It may be remembered that this Code section originally
provided that provisions for such attorney's fees were void, but that they
might be collected upon compliance with a rather elaborate scheme of
notice to the prospective defendant as to the court, the term, etc., to which
the action was to be brought. Ga. Laws 1946 p. 7.6i, eliminated the ref-
erence to the court and term, and required only notice of intention to sue
ten days before bringing suit. The 1953 Act eliminates all references to
suit, and merely gives the defendant a ten-day grace period after notice,
during which he may pay the note without being held for attorney's fees.

On the matter of joinder it was held that a suit may be brought for
recovery of a debt for materials furnished and also for foreclosure of a
materialman's lien against the property involved, and the plaintiff may
pray for a general judgment against the defendant and also pray that
such judgment be declared a special lien against the realty.!

In an equitable action to determine rights in land, where the grantor in
a deed had warranted good title, but other parties had asserted, title to
such land in themselves, the grantee could join the grantor and such other
parties in one action and pray in the alternative: (I) that if the warranty
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(126)



PRACTICE AND PROCEDURE

be found good, the claims of such other parties be removed as a cloud
on the title, and (2) that if the claim of such parties be found good, he
have judgment against the grantor under the warranty.

An interesting example of nonjoinder was illustrated in a case holding
that where real property had been set apart as a year's support to a widow
and her daughter, the daughter alone cannot maintain an action against
a third person for trespass upon such property occupied jointly by them,
where the only allegation in the petition as to why the action was not
brought by the widow is that she "has failed to take necessary steps to
protect" the interest of the daughter.'

An action to remove disabilities imposed by the granting of a divorce
must be brought by the person placed under such disabilities, and at his
death the cause of action does not survive to his personal representative.5

Where a suit in the name of a minor by another as next friend is filed
at a time when the minor has no guardian, one later appointed as guardian,
but upon whose appointment there is a contest, upon which there is still
an appeal pending, has no right under the law to enjoin the next friend
from prosecuting the suit.6

While the United States is sovereign, and can generally be sued only
on permission and in such jurisdiction as it designates, where civil legis-
lation is pending which requres clarification of conflicting claims of several
parties, one of which is the United States, the United States is subject to
a bar order requiring intervention7

PLEADINGS, PROCESS AND SERVICE

As may be recalled, in 1952, the General Assembly (Ga. Laws 1952, p.
162) amended Code section 81-301 by providing that all demurrers,
pleas, and cross-actions of the defendant, and all demurrers of the plain-
tiff to the defendant's answer or other pleas, should, prior to filing, be
served on the opposite party or his attorney. At that time, there was
some criticism of the legislation on the ground that it provided no penalty
for failure of compliance, and left in doubt the action to be followed by
the court in case of such failure. At the 1953 session, the General As-
sembly added a further amendment to this Code section providing that
in case of failure to serve such defensive pleadings, the judge shall con-
tinue the entire proceedings to the next term upon motion by the injured
party.8

This latter Act would seem to meet the original criticism that the pro-

3. Abernathy v. Rylee, 209 Ga. 317, 72 S.E.2d 300 (1952).
4. Watts v. Baldwin, 209 Ga. 673, 75 S.E.2d 1 (1953).
5. Ex Parte Durden, 209 Ga. 721, 75 S.E.2d 548 (1953).
6. Chapman v. Giles, 209 Ga. 514, 74 S.E.2d 247 (1953).
7. United States of America v. Bullard, 209 Ga. 426, 73 S.E.2d 179 (1952).
8. Ga. Laws 1953, p. 21.
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cedure was left in doubt under the 1952 Act. However, the present law
seems to favor the defendant to some extent, since in most cases, under
the terms of the law, the plaintiff will be the injured party, and a con-
tinuance is generally believed to be more advantageous to a defendant
than to a plaintiff, who is usually seeking to push the case to a conclusion.

An Act passed by the 1953 session of the General Assembly9 provides
that after defensive pleadings have been filed in any civil action in the
superior courts, either party may request the other for the admission of
the genuineness of relevant documents or the truth of relevant matters.
The genuineness or truth of the matters contained in the request shall be
deemed admitted unless within a certain period of time (not less than
ten days, or within a shorter or longer period as the court may allow)
the requested party serves the requesting party with a denial or with
certain objections. Failure to answer within the specified time shall not be
deemed an admission where it can be shown that the failure to answer was
due to providential cause. Any party who has answered may file a motion
to vacate or modify the answer and upon a hearing the court, under
certain conditions, may vacate or modify the answer. Any admission
made shall only apply to the particular action involved and shall not be
used for any other purpose or in any other proceeding.

The procedure in actions on open account and on sales generally was
perhaps somewhat subtly affected by a 1953 amendment to the Georgia
Sales and Use Tax Act." This amendment expands the definition of a
"Dealer" under the Act to include every person who solicits business by
representatives or by the distribution of catalogues or other advertising
matter. The Act further provides that "No action either in law or in equity
on a sale or transaction . . . may be had in this state by any such dealer un-
less it be affirmatively shown that the provisions of this Act have been
fully complied with." It might be argued from the wording of this statute
that an action brought upon a retail sale made through such a dealer as is
here contemplated wherein the petition does not affirmatively allege that
the Georgia Sales Tax Act has been complied with, might be dismissed
upon demurrer.

Under authority of the 1952 amendment'to Code section 8i-iooi,
when a petition is amended following a conditional order of dismissal on
general demurrer, such conditional order is not a final judgment, and the
parties have the right to amend at any time prior to the rendition of the
final judgment.1'

Where a corporation, or a trade name or a partnership is named de-
fendant in a suit, the plaintiff may amend the petition to show that the

9. Ga. Laws 1953, p. 224.
10. Ga. Laws 1953, p. 191.
11. Browning v. Hirsch, 87 Ga. App. 576, 75 S.E.2d 43 (1953).
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defendant is an individual using a trade name, or to show the correct
trade name or to show the names of the partners trading as a partner-
ship.12

After the Supreme Court has decided that the trial court erred in over-
ruling a demurrer to a petition, it may be amended before the remittitur is
entered upon the minutes of the trial court; but if the amendment offered
fails to make a case which entitles the complainant to relief, it is not error
to reject it and to dismiss the action. Under such circumstances, an order
of court allowing the petitioner further time to amend after such second
amendment would be erroneous.13

While it is a time honored holding it should still be continually brought
to the attention of the Bar that special demurrers must be free from de-
fect, and where the grounds of a special demurrer are confusing and un-
certain, it will be properly overruled. Special demurrers to parts of plead-
ings as mere conclusions are properly overruled where the pleaded facts
support the conclusions attacked.14

The hearing and notice of the same on a general demurrer is an in-
herent right and is an integral part of the procedure. It was held, for in-
stance, that the sustaining of a general demurrer by a judge in vacation,
without notice or hearing to the opposing counsel is a deprivation of due
process of law, and is contrary to Code section 8i-iooi.

A ruling on a general demurrer is reviewable at the option of the losing
party by either a direct exception or by exceptions pendente lite. However,
by filing exceptions pendente lite the ruling is made a pendente lite judg-
ment and can be reviewed only in a bill of exceptions complaining of a
final judgment."'

Where the court establishes the law of the case by overruling a general
demurrer to the petition at one term of court, it is error at a subsequent
term to sustain a demurrer to the same petition as altered only by an im-
material amendment.'7

Although a copy of a petition and process was served on a retailer
who was not an agent of the defendant upon whom service could be per-
fected, the mere fact that a copy of the suit was later read by the legal
agent of the defendant and returned to the retailer was not sufficient to
constitute notice to the defendant. 8

Where an acknowledgment that a copy of the petition was received and

12. Atlanta Gas Light Co. v. Pass, 87 Ga. App. 400, 74 S.E.2d 141 (1953).
13. Ballew v. Deal, 209 Ga. 353, 72 S.E.2d 712 (1952).
14. Rogers v. W. & A. R.R., 209 Ga. 450, 74 S.E.2d 87 (1953).
15. Southern Ry. Co. v. Town of Temple, 209 Ga. 722, 75 S.E.2d 554 (1953).
16. Malcom v. Webb, 209 Ga. 735, 75 S.E.2d 801 (1953).
17. Allen v. City of Atlanta, 86 Ga. App. 476, 71 S.E.2d 671 (1952).
18. Puritan Mills, Inc. v. Futch, 86 Ga. App. 338, 71 S.E.2d 657 (1952).
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a waiver of all other and further service are entered upon the petition
and signed by the defendant before it is filed, and two days thereafter the
petition is filed and the clerk issues process as therein prayed, and at-
taches the same to the petition, the waiver of service constitutes a legal
waiver of the process, and the judgment rendered therein is not void be-
cause process was not served upon the defendant. The case of Thacker v.
Thacker holding to the contrary, was expressly overruled as unsound. 9

The Unauthorized Insurers Process Act (Code section 56-6oia et seq.)
does not purport to deal with the question of venue of suits against in-
surance companies, but only with the mode of service of process upon
unauthorized insurers, and therefore does not affect the requirements of
Code section 56-6oi, dealing with the question of venue, which provides
that suits against insurance companies having an agent in this state upon
whom service can be perfected shall be brought in any county where the
company shall have an agent or place of doing business."0

DEFENSES

In 1953 the General Assembly placed a definite two-year Statute of
Limitations upon actions for breach of covenant restricting land to certain
uses. It is provided in the Act that, "For the purpose of this Act the right
of action shall accrue immediately upon the violation of the covenant
restricting lands to certain uses."' This enactment will be codified as Geor-
gia Code Annotated, section 3-717 (1953 Supp.).

At the 1953 Session the General Assembly22 enacted the following pro-
vision: "All applications for a year's support from the estate of a decedent
shall be filed within seven years from the date of the death of such de-
cedent." The effect of this provision will be to withdraw applications for
year's support from the operation of Code section 3-704 relating to the
Statute of Limitations as to statutory rights. The case of Nixon v. Nixon 2'a

is apparently no longer applicable in so far as it relates to a twenty-year
Statute of Limitations.

On the question of res judicata, it was held 23 that the failure to make
the necessary parties defendant to a bill of exceptions in a former suit is no
technicality, and judgment on such failure is based on the merits and
bars a subsequent action framed so as to avoid the objection fatal to the
first suit.

A decree in equity is conclusive on all questions raised or which might
have been raised relating to the subject matter of the decree, and where

19. Jones v. Jones, 209 Ga. 861, 76 S.E.2d 801 (1953).
20. Liberty Bell Mut. Fire Ins. Co. v. Exum, 209 Ga. 548, 74 S.E.2d 738 (1953).
21. Ga. Laws 1953, p. 238.
22. Ga. Laws 1953. p. 453.
22a. 69 Ga. App. 667, 26 S.E.2d 722 (2) (3) (1943).
23. Tyndale v. Manufacturers Supply Co., 209 Ga. 564, 74 S.E.2d 857 (1953).
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such a decree was rendered in a matter relating to a contract between
the plaintiff and the defendant, in a subsequent action at law based upon
such contract, it constituted ground for a directed verdict."

COURTS

Under an Act of 1953,25 witnesses who are nonresidents of the county
in which a trial is to be held, may be compelled to attend and testify upon
being properly served with a subpoena. This, however, is subject to the
provisos that the witness shall not reside more than ioo miles from the
place of trial by the nearest practical route, and that he shall not be
required to attend more than one day unless he is tendered seven dollars
the day before the next succeeding day on which he is requested to at-
tend as a witness. There is also a provision to the effect that the prospective
witness shall be tendered a mileage of seven cents. The trial court shall
have the authority to punish for contempt any person under subpoena
who does not comply with the statute. The provisions of the Act do not
apply to nonresidents of the State.

An interesting case arose on the question of jurisdiction of a summons
of garnishment, and it was held21

1 that since a summons of garnishment
under Code section 46-1o5 requires that a person garnished appear at
the next term of court "where such suit is pending or where such judg-
ment was obtained" the Civil Court of Fulton County does not have juris-
diction to issue a summons of garnishment based on a judgment rendered
in Fulton Superior Court. This holding again illustrates the hardship
attending the enforcement of many statutory remedies in Georgia, which
are strictly construed and which are based upon archaic statutes. This
holding was limited by a later decision of the Court of Appeals which
restricted its application to cases in which the main suit and garnishment
concern residents of the same county, and holding that where they are
residents of different counties, the garnishment need not issue from the
original court."

Even though an action was brought in a certain county, a hearing at
chambers could properly be had in another county of the same circuit."7

An individual defendant may be sued in a county other than the county
of his residence, when sued as a joint tort-feasor with a foreign
corporation operating a motor common carrier in this State, and having

24. Crawford v. Baker, 86 Ga. App. 855, 72 S.E.2d 790 (1952).
25. Ga. Laws 1953, p. 46.
26. Holloway v. George F. Doyal, Inc., 87 Ga. App. 50, 72 S.E.2d 925 (1952).
26a. Charles S. Martin Co. v. Southern Furnace Co., 88 Ga. App. 339, 76 S.E.2d 662

(1953).
27. Barfield v. Aiken, 209 Ga. 483, 74 S'.E.2d 100 (1953).
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an agent, office, and place of doing business in the county where the suit
is brought.28

A suit may be brought against a motor common carrier in the county
wherein it maintains its principal office and place of business, regardless
of whether or not such carrier has an agent in the county where the cause
of action originated. 9

STATUTORY AND EXTRAORDINARY REMEDIES

Code sections 67-2001 and 67-2002 were amended by the General As-
sembly in 1953"0 by adding, "all registered architects furnishing plans,
drawings, designs, or other architectural services used in building and im-
proving real estate," to those persons entitled to mechanics' and material-
man's liens.

An answer to the problem of discharging liens placed upon real estate
was provided when Code section 67-20 was amended by the Legislature
in 19531 by adding a new section designated as Code section 67-2004
which provides in general, that the owner of real estate against which a
lien has been filed, according to the terms of such Chapter, may discharge
said lien by filing in the office of the clerk with whom said lien was filed,
a bond with good security in double the amount claimed. This may be
done before or after foreclosure proceedings are instituted and discharges
the real estate from the lien.

A judgment of mandamus absolute may not be superseded without an
order of court, and a wilful failure to obey promptly and fully a man-
damus order until it has been superseded constitutes contempt of court.-

Where an application is made to file an information in the nature of a
quo warranto, the judge to whom it is presented is authorized to issue a
rule to show cause why it should not be granted, and upon a return of the
rule to hear and consider evidence relevant to the matter involved.'

An adequate remedy at law being provided for the removal of obstruc-
tions, a petition for injunction was properly stricken on demurrer. Equity
may not by injunction grant affirmative or mandatory relief."4

To support an action *for specific performance of a contract to sell land,
a parol contract must be certain, definite and clear. Where tender is re-
lied upon to support such a contract it must appear that unconditional
tender of the full amount due was made. An offer to pay upon the delivery
of a properly executed deed is not sufficient tender."

28. Jones v. Chandler, 88 Ga. App. 103, 76 S.E.2d 237 (1953).
29. Modern Coach Corp. v. Faver, 87 Ga. App. 221, 73 S.E.2d 497 (1952).
30. Ga. Laws 1953, p. 582.
31. Ga. Laws 1953, p. 544.
32. Bankers Life & Cas. Co. v. Cravey, 209 Ga. 274, 71 S.E.2d 659 (1952).
33. Walker v. Hamilton, 209 Ga. 735, 76 S.E.2d 12 (1953).
34. Levinson v. Pendley, 209 Ga. 335, 72 S.E.2d 306 (1952).
35. Morgan v. Mitchell, 209 Ga. 348, 72 S.E.2d 310 (1952).
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The mere fact that transactions between parties were of an intricate
and complicated nature does not authorize the conclusion that a multiplicity
of suits impends, and a mere prayer for accounting does not confer juris-
diction on a court of equity."6

DOMESTIC RELATIONS

The General Assembly at the January, 1953 Session37 amended Code
section 30-125 which relates to the trial of an application to remove dis-
abilities placed upon one in a divorce action by removing therefrom the
requirement for a jury trial in all cases, and by providing that a judge
sitting without a jury may remove such disabilities in the absence of a
cross-action or formal objection.

A case illustrative of the strict construction of a statute was decided
during the past year when it was held" that where a petition for divorce
on the grounds of incurable insanity showed that the defendant had been
adjudicated insane in the State of Virginia and committed to a hospital
in that State, this did not constitute a ground of divorce under the Geor-
gia statute, which must be strictly construed. The Georgia law requires
that "the insane party shall have been adjudged insane according to the
provisions of section 49-604."

Where a divorce is granted by a jury with an alimony award, and judg-
ment is pursuantly entered, and no written petition to set aside the ver-
dict and judgment is filed within 30 days thereafter, the verdict and judg-
ment become final. The filing of a motion for a new trial upon general
grounds within the 3o-day period subsequent to the verdict and judgment
was without legal authority, and an attempt after the said period had
lapsed to change the motion for new trial into a motion to set aside was
ineffective. 9

A question of consent to an adoption was determined in a holding"
which provided that where it was not shown that the relationship of father
and son had been terminated by court decree or that the father had wil-
fully failed to comply with the decree ordering payment of alimony for
the child, the court erred in denying a motion to dismiss the petition for
adoption where the consent of the father had not been obtained.

DECLARATORY JUDGMENTS

Several interpretative decisions were rendered under the Declaratory
Judgments Act during the period of this survey. Condensations of three
of the more elucidating opinions are herein set out.

36. Woolsey v. Mimms. 209 Ga. 360, 72 S.E.2d 706 (1952).
37. Ga. Laws 1953, p. 257.
38. Shelton v. Shelton, 209 Ga. 454, 74 S.E.2d 245 (1953).
39. Neal v. Neal. 209 Ga. 199, 71 S.E.2d 229 (1952).
40. Murray v. Woodford, 86 Ga. App. 273, 71 S.E.2d 275 (1952).
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The Court of Appeals decided that the Declaratory Judgments Act41

is not intended to be used to set aside, modify, or interpret judicial de-
crees or judgments of courts having jurisdiction of the subject matter and
parties, but is to be used to obtain a declaration of rights not already ad-
judicated. In this case a petition for a declaratory judgment seeking to
set aside a divorce decree valid on its face was properly dismissed.41" a

Whether or not a petitioner is entitled to a declaratory judgment is not
dependent upon a determination of whether or not his contention in the
controversy be a correct one. It may be found untenable upon a hearing,
but he is entitled to have the court, upon evidence, and not upon the
hearing of a general demurrer, declare his rights or lack of any right
in the premises. To withstand a general demurrer, it is only necessary
that the petitioner show an existing justiciable controversy as provided
by the Declaratory Judgments Act. It is not necessary that the petition go
further and show that the plaintiff's contention is correct.2

There is apparently some confusion existing in the minds of many as
to whether an action for a declaratory judgment is a legal or an equitable
proceeding. The Supreme Court again determined this issue by holding that
an action brought under the Declaratory Judgments Act is not an equitable
proceeding per se, nor is a declaratory judgment proceeding one which
involves an extraordinary remedy within the meaning of the Constitution;
therefore, in the absence of a prayer for special equitable or extraordinary
relief, the proper appellate jurisdiction is that of the Court of Appeals
rather than that of the Supreme Court. 3

TRIALS AND HEARINGS

Probably the most far-reaching enactment during the last session of
the Legislature on the subject of practice and procedure was the establish-
ment of a pre-trial procedure for the first time in the State of Georgia.
Under its terms the Act 3"a applies only in superior courts, and is set out
as follows:

"Section I. In any civil action in the superior courts, the court may in
its discretion direct the attorneys for the parties to appear before it for
a conference to consider,

( i ) The simplification of the issues;
(2) The necessity or desirability of amendment to the pleadings;
(3) The possibility of obtaining admissions of fact and of documents

which will avoid unnecessary proof;

41. Ga. Laws 1945, p. 137.
41a. Lawrence v. Lawrence, 87 Ga. App. 150, 73 S.E.2d 231 (1952).
42. Parks v. Jones, 88 Ga. App. 188. 76 S.E.2d 449 (1953) ; Georgia Cas. & Surety Co.

v. Turner, 86 Ga. App. 418, 71 S.E.2d 773 (1952).
43. Adler v. Adler, 209 Ga. 363, 72 S.E.2d 714 (1952).
43a. Ga. Laws 1953, p. 269.
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(4) The limitation of the number of expert witnesses;
(s) Such other matters as may aid in the disposition of the action.

"Section 2. The court shall make an order which recites the action taken
at the conference, the amendments allowed to the pleadings, and the
agreements made by the parties as to any of the matters considered, and
which limits the issues for trial to those not disposed of by admissions or
agreements of counsel; and such order when entered controls the sub-
sequent course of the action, unless modified at the trial to prevent man-
ifest injustice. The court in its discretion may establish by rule a pre-
trial calendar on which actions may be placed for consideration as above
provided and may either confine the calendar to jury actions or to non-
jury actions or extend it to all actions."

It remains to be seen to what use the Bench and Bar of the State will
put this procedure.

The Legislature also revised the procedure as to notice of a motion
for probate of a will in solemn form. This was done by striking former
Code section 113-607 and substituting therefor a new Code section in
which a considerably more elaborate system of service is provided. A care-
ful reading of this new Code section is strongly recommended."

According to another 1953 enactment" by the General Assembly the
courts of ordinary shall he held at the place prescribed for the superior
court or in the office of the ordinary in each county on the first Monday
in each month, and continue in session from day to day as the business of
the court may require. The 1953 Act struck from the former law the re-
quirement that in order to be tried at a given term, a case must be called
on the first Monday and regularly set.

Also, in regard to the court of ordinary, the Court of Appeals held
that where the superior court on certiorari reverses the court of ordinary
and there are material conflicts in the evidence, it is the duty of the superior
court to remand the case to the court of ordinary for a new trial. In this
case the superior court erred in rendering final judgment where there
was a conflict in the evidence.45

On the subject of continuances, it was decided that a statement of
counsel to the effect that his client is ill and unable to appear in court, or
a letter written by a party to his counsel, is not a sufficient showing to en-
title one to a continuance on account of illness.46

NEw TRIAL

Out of a number of cases decided on the grant or refusal of a new trial,

43b. Ga. Laws 1953, p. 535.
44. Ga. Laws 1953, p. 520.
45. Putnam v. Sewell, 86 Ga. App. 298, 71 S.E.2d 566 (1952).
46. Odom v. Odom, 209 Ga. 451, 74 S.E.2d 1 (1953).
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two rather interesting decisions are set out. The first is a holding that
where a new trial has been granted, the case stands ready for trial as if
there had been no trial. The effect of the grant of a new trial by an
appellate court is to require the case to be heard de novo unless specific
direction be given in regard thereto. 7

The second case involved a verdict rendered on October 13, 1952 with
the next term of court beginning on November 3. A motion for a new
trial made on November 12 was determined to come too late to be within
the provisions of Code section 70-301. It was immaterial that the judg-
ment upon the verdict was not signed until October 30, 1952; the law
fixing the time for making such applications for new trial refers to the
time of the trial (rendition of the verdict) rather than to the time when
judgment is actually entered.48

From this, it is clearly illustrated that one does not have a specified
number of days within which to make a motion for new trial, but that
such motion must be made within the term, regardless of how little time
there is between the rendition of the verdict and the end of the term.
Those attorneys who practice in jurisdictions wherein the terms are short
and calendars are full would do well to keep a "skeleton motion" for
new trial, i.e., a blank motion on the general grounds, in their brief cases,
and upon an unfavorable verdict, to fife a motion for new trial instanter.

It would then be possible with leave of the court, to amend the motion
at a later date, if necessary, and additional time can usually be obtained
for the preparation of the brief of evidence, etc. If this procedure is not
followed an attorney will occassionally find his opportunity to secure a
new trial barred after only one or two days after the verdict is rendered.

VERDICT AND JUDGMENT

Judgments and decrees speak for themselves, and our rules of procedure,
pleading and practice make no provision for a proceeding to construe and
clarify them. After the expiration of the term at which a decree was
entered, it is beyond the power of the court to modify or revise it in sub-
stance or in any manner affecting the merits. A decree, during the term at
which it was rendered, is said to be in the breast of the judge; after it is
over, it is upon the roll. 9

When a suit in equity seeks to set aside a judgment on account of
the illness of the defendant in the case in which the judgment is rendered,
it must appear not only that the party was sick, but that he was also unable
to notify the court of his condition."

47. Leventhal v. Baumgartner, 209 Ga. 404, 73 S.E.2d 194 (1952).
48. Williams v. Cook, 209 Ga. 718, 75 S.E.2d 545 (1953).
49. Carswell v. Shannon, 209 Ga. 596, 74 S.E.2d 850 (1953).
50. Harper v. Mayes, 209 Ga. 571, 74 S.E.2d 866 (1953).
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A superior court may set aside as void the judgment of a court of ordi-
nary where allegations in the proceeding before the ordinary were known
to the petitioner to be false and constituted fraud upon the court. In the
instant case, which was a habeas corpus proceeding for the custody of a
child the plaintiff prayed for equitable relief in connection with his petition
for habeas corpus, and it was held that in such a proceeding the plaintiff
could make a direct attack upon the judgment of the court of ordinary
appointing the defendant as guardian of the minor child."

In a suit upon a foreign judgment, the judgment roll, which is attached
to and made a part of the petition showed upon its face that the court
of the State rendering the judgment sued upon was without jurisdiction.
Under such circumstances, the petition was subject to demurrer as setting
forth no cause of action. 2

In another suit upon a foreign judgment where the plaintiff received
judgment for a lump sum settlement for arrears in alimony payments in
an action, brought in a foreign State, and no infirmity appeared on the
record as to such judgment, in an action brought in Georgia on such a
judgment, the defendant could overcome the presumed validity of the
judgment only by pleading and proving invalidity according to the laws
of the foreign State. 3

The obligation to pay temporary alimony under an order of a court
of this State ceases when a valid divorce is granted in the courts of a
sister State. 5

1

APPEAL AND REVIEW

Where no exceptions pendente lite were filed to a judgment overruling
a demurrer, an exception to such ruling contained in the bill of exceptions
presented more than 2o days after the date of the ruling complained of
comes too late, and cannot be considered, regardless of the fact that a
final judgment was not rendered until a date within the twenty-day
period."

On the matter of parties in an appellate court, it was held that where
a marshal's return of service is traversed on the ground that the entry
of service is not true, and he is made a party to the proceedings, and
where the court below found in favor of the return of services a bill of
exceptions drawn by the traversor without making the marshal a party
to the bill leaves the appellate court without jurisdiction to determine
the correctness of the judgment involving the traverse of service.56

51. Henderson v. Hale, 209 Ga. 307, 71 S.E.2d 622 (1952).
52. Lurey v. Jos. P. Cohen & Sons, Inc., 86 Ga. App. 536, 71 S.E.2'd 689 (1952).
53. Albert v. Albert, 86 Ga. App. 560. 71 S.E.2d 904 (1952).
54. Meeks v. Meeks, 209 Ga. 588. 74 S.E.2d 861 (1953).
55. Leggett v. Alazos, 209 Ga. 477, 74 S.E.2d 69 (1953).
56. Tyndale v. Manufacturers Supply Co., 86 Ga. App. 526, 71 S.E.2d 689 (1952).
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MERCER LAW REVIEW

There were the usual number of cases turning upon the question of
whether or not a reviewable cause was presented by the bill of exceptions.
For instance, a judgment withdrawing the case from the jury and granting
a mistrial for an alleged injection of the defendant's insurance coverage
into the case leaves the case still pending in the trial court, and is not
subject to review in the appellate court until there has been a final judg-
ment in the case.5

A judgment sustaining or overruling a plea in abatement is not such a
final judgment as can be made the subject of a bill of exceptions. Such a
bill was considered premature and dismissed. While such a ruling by the
trial court might have been grounds for exceptions pendente lite, the
Supreme Court in this case denied a motion to allow the bill of exceptions
to be filed as exceptions pendente lite.5 '

An order sustaining demurrers to a petition and allowing time in which
to amend is not a final judgment which may be made the basis for a bill of
exceptions. This is particularly true since the enactment of Ga. Laws 1952,
p. 243 et seq., requiring the court to render a judgment on the sufficiency
of pleadings after the expiration of the time allowed for amendment,
which judgment shall supersede the judgment allowing time for amend-
ment.59

A direct bill of exceptions will not lie to a judgment sustaining or strik-
ing a plea of res judicata, for the reason that such judgment is not final
or otherwise within the meaning of Code section 6-7OI." °

On the question of the presentation of the bill of exceptions it has been
held that the failure to present a bill of exceptions within 2o days of the
decision complained of being jurisdictional, it necessarily follows that in
such a case the Supreme Court has no option in the premises, but the
law which gives the court authority to hear and review any case requires
it not to hear but to dismiss such writ of error. The bill of exceptions in
this case was fatally defective and not amendable." Further, where a
final judgment was entered on May i6 and a bill of exceptions was not
tendered until June 6, which latter date as a matter of judicial notice was
not a Sunday, the tender was too late. 2

Where a trial judge fails to sign a bill of exceptions within the time
prescribed by law, or within a reasonable time thereafter and the party
presenting it for certification took no action to have him certify it sooner,
the delay is inexcusable and cannot be justified by any subsequent certificate
of explanation by the judge.63

57. Wade v. Penn, 88 Ga. App. 20, 75 S.E.2d 845 (1953).
58. Price v. Stewart, 209 Ga. 339, 72 S.E.2d 459 (1952).
59. Barron v. Foster, 87 Ga. App. 119, 73 S.E.2d 102 (1952).
60. Stout v. Pate, 209 Ga. 536, 74 S.E.2d 458 (1953).
61. Wright v. Harden, 209 Ga. 368, 72 S.E.2d 769 (1952).
62. Blair v. Blair, 209 Ga. 347, 72 S.E.2d 288 (1952).
63. Gilbert v. Moody, 209 Ga. 637, 74 S.E.2d 879 (1953).
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PRACTICE AND PROCEDURE

Further, on the subject of presentation of the bill of exceptions, it
has been held that when a superior court has two or more active qualified
judges, a bill of exceptions assigning error upon a judgment of such court
must be presented to the judge who presided in the case and rendered the
judgment complained of. Where the certificate is signed by a different
judge, the writ of error will be dismissed. .a

There was also an interesting holding to the effect that although the
certificate to a bill of exceptions stated that the bill contained all the ma-
terial portions of the record, and ordered the clerk to make a transcript
of all specified parts of the record, where such certificate did not certify
the bill as "true" it was insufficient and the writ of error was dismissed.64

Although it has been repeatedly held that the statutory notice to the
opposing party or his counsel of the intention to present a bill of excep-
tions for certification is not service of such bill and does not take the
place of the requisite statutory service or acknowledgment, this mistake
was again made several times during the past year with the resulting dis-
missal of the writ of error. 5 However, the statements, "Service of the
above and foregoing Bill of Exceptions acknowledged. Notice waived.
Copy received," signed by the defendant in error constituted an express ac-
knowledgment of service of the bill of exceptions as provided by Code sec-
tion 6-9 1 1.6

One matter of procedure in securing a review of a judgment of the
court of ordinary in the superior court was altered by statute in 1953.67
This enactment provided that in the matter of the grant of private ways
by ordinaries the review in the superior court shall proceed by appeal
rather than by certiorari as was the case under former law.

63a. Jett v. Jones, 87 Ga. App. 531, 74 S.E.2d 483 (1953).
64. Aiken v. Logan, 87 Ga. App. 51, 72 S.E.2d 924 (1952).
65. See Boyd v. Boyd, 209 Ga. 455, 74 S.E.2d 6 (1953) ; Peterson v. Peterson, 209 Ga.

529, 74 S.E.2d 549 (1953); Roy Livingston, Inc. v. Sower, 87 Ga. App. 538, 74
S.E.2d 485 (1953) ; Black v. State, 87 Ga. App. 592, 74 S.E.2d 897 (1953).

66. Carnes v. Pittman, 209 Ga. 639, 74 S.E.2d 852 (1953).
67. Ga. Laws 1953, p. 519.
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