
MUNICIPAL CORPORATIONS

By ROBERT H. HALL*

Cases handed down during this period in Municipal Corporations have
not introduced any major changes in the law. The General Assembly
enacted laws dealing with municipal recreation systems,1 cemeteries,' and
revenue certificates.'

TORTS

Personal.-Mayor and 1 ldervien of City of Savannah v. Harvey4 was
a suit for injuries sustained when the plaintiff, while playing on the side-
walk, was struck by a dead limb falling from a tree standing between the
sidewalk and street. The city demurred on the ground that an Act of
1895 vested exclusive power and jurisdiction over trees in the city in the
Park and Tree Commission, an independent agency. The court held that
the Act merely created an administrative agency through which the munic-
ipality could carry out these functions. If the Act had attempted to exempt
the city from the duty of keeping its streets and sidewalks reasonably
safe, it would contravene the constitutional provision' forbidding special
legislation. While the petition did not allege that the tree was located in
a park, the court nevertheless said that even if the tree actually grew in
a park so as to render its maintenance a governmental function, if some
of its limbs overhung a sidewalk not part of a park so that the sidewalk
was not in a reasonably safe condition, a municipality would be liable for
any injuries caused by such unsafe condition assuming other requirements
of notice and negligence are present.

In City of East Point v. Mason6 the plaintiff alleged that the city had
knowingly failed to remove some loose gravel which had drifted from a
private driveway on the public sidewalk; that as a result of this negligence
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1. GA. CODE ANN. § 69-608 (Supp. 1951), on a city establishment of a recreation
system, was amended (Ga. Laws 1953, p. 30) to allow the governing authority of
a city, upon its own motion, to establish such a system or, upon its own motion, call
an election on the question.

2. An incorporated municipality is given authority to act as trustees of any funds
donated to any cemetery within the limits of the municipality. Ga. Laws 1953, p. 34.

3. GA. CODE ANN. §§ 87-802, 87-807, and 87-809 (1937) was amended (Ga. Laws 1953,
p. 489) so as to now apply to parking meters and provide that where revenue
certificates are issued to construct and equip public parking buildings the city may
pledge to the payment of such certificates, in addition to the revenues derived from
such facilities, the receipts derived from the operation of parking meters. In addi-
tion, it limits the authority of a receiver as to parking meter receipts.

4. 87 Ga. App. 122, 73 S.E.2d 260 (1952).
5. GA. CONST., Art. I, § 4, I 1 and 2.
6. 86 Ga. App. 832, 72 S.E.2d 78 (1952).
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the plaintiff, while walking on the sidewalk, slipped upon the loose gravel
and injured herself. The court, in reversing the overruling of the de-
fendant's demurrer, held that the allegation did not show a defect on or
in the sidewalk in the absence of additional allegations showing in what
particular loose gravel constitutes a defect or danger. To require municipal
corporations to keep sidewalks and streets free from loose gravel is to
require the impossible from a standpoint of reasonable possibility both
from a manpower and a financial point of view. Further, it does not seem
unreasonable for a municipality to permit loose gravel to remain on streets
and sidewalks and it would seem that ordinary travel over streets and
sidewalks embraces travel over streets and sidewalks often covered or
partially covered with loose sand or gravel. It is fundamental that a
municipality is not an insurer of the safety of its streets and sidewalks.

The case came up again' with the petition as amended alleging actual
knowledge of the condition on the part of the city, negligence on its part
in permitting the defect or hazardous condition to remain after such
knowledge, and injury to the plaintiff resulting from the hazardous con-
dition. The court held that these allegations set out a cause of action.

Mayor and Aldermen of Savannah v. Johns8 was a suit by a father for
the death of his child who was struck by a city truck. The truck was de-
livering a load of sand to be placed in a hole which had developed in the
city street as a result of prior scraping and grading. In affirming the over-
ruling of a general demurrer to the petition, the court held that a munic-
ipal corporation's function of keeping its streets in safe condition for
travel is ministerial, and a city is liable for its negligence in performing
improperly or in failing to perform such duties. Here the alleged negli-
gence of the city's employee took place while he was engaged in the per-
formance of a ministerial function of the city and directly caused the
injury.

In City of Albany v. Burt' a question arose as to whether a city, in
operating a gas system, would be subject to liability in an explosion where
it had violated its own gas ordinance. The court held that while the pas-
sage of an ordinance is a governmental function, when the city violates
such ordinance in the capacity ° of the persons at whom the ordinance
was aimed, it is liable for the same consequences as the individuals sought
to be regulated. A city is bound by its ordinance in exercising a ministerial
function.

Welch v. City of Camilla" held that in Operating an electric light plant,
furnishing electricity for profit, a city is engaged in a private, non-govern-

7. Mason v. Crowe, 88 Ga. App. 191, 76 S.E.2d 432 (1953).
8. 87 Ga. App. 719, 75 S.E.2d 342 (1953).
9. 88 Ga. App. 144, 76 S.E.2d 413 (1953).

10. As plumber and gas fitter.
11. 86 Ga. App. 609, 72 S.E.2d 83 (1952).
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mental business, and is liable to one injured through the negligence of its
employees in the location of its transmission lines.

Property.-Boone v. City of Columbus2 held that where a city employee,
while engaged in collecting trash and garbage, negligently operated a
truck so that a motorist's automobile was damaged, the city cannot waive
governmental immunity and pay the claim. The Georgia Constitution13

prohibits the grant of a donation or gratuity, and there is no provision of
law for raising the funds with which to pay a claim not authorized or
recognized by law. A municipal corporation cannot make an illegal act
legal by waiver of immunity or ratification. An additional point was raised
as to whether or not the city had authority to procure or pay for policies
of liability insurance to cover the city's activities in the discharge of gov-
ernmental functions. The court stated there were no issues and no parties
on this point, 4 therefore no justiciable controversy.

CONTRACTS

In City of Royston v. Littrell Engineering Co." the plaintiff sought to
recover of the defendant a general judgment for damages sustained as a
result of the alleged breach by the city of a contract whereby the plaintiff
was to install a natural gas system in the city. The court held that the
petition set out a cause of action in contract, but that the contract did
not create an indebtedness of the municipality which can be paid out of
the general tax fund or other general funds of the municipality. The
plaintiff would be entitled to recover only from the fund raised by the
sale of the revenue-anticipation certificates or bonds issued by the city,
pursuant to election duly held authorizing the same. Whatever sums were
realized therefrom could be subjected to any judgment or valid claim for
expenses incurred, or liabilities arising out of the installation of this
system of natural gas, or the contracting therefor, such as for a refusal
to perform or breach on the part of the city. The reason for this is that
the Constitution 6 limits the power of municipalities to create debts. The
law" specifically provides that revenue-anticipation certificates shall be
payable only from revenue by such revenue producing facility and are not
debts of the municipality. The Constitution" also provides that no political
subdivision of the state shall exercise the power of taxation for the pur-
pose of any such certificates.

12. 87 Ga. App. 701, 75 S.E.2d 338 (1953).
13. GA. CONST. Art. VII, § I, 11 1.
14. The case was a suit for declaratory judgment against the defendant whose car

was damaged by the city garbage truck.
15. 87 Ga. App. 903, 75 S.E.2d 678 (1953).
16. GA. CONST. Art. VII, § VII, f 1.
17. GA. CODE ANN. § 2-6001, 6002, 6003 (1937).
18. GA. CONST. Art VII, § VII, ff 5.
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MOTOR VEHICLES

A municipal ordinance which prohibits a person from being drunk under
the steering wheel of a motor vehicle is void under the uniformity clause
of the Constitution 9 as being legislation on a subject already made an
offense and punishable by the laws of the state." In Jenkins v. Jones"' the
City of Atlanta adopted another ordinance" which is challenged in this
case as being unconstitutional. Here the city contends that it has authority
to pass such legislation under Code section 68-312. This law purports in
generaf terms to grant authority to a municipality to regulate the running
and operation of motor vehicles therein, and then, as part of the same
sentence, states that nothing in these motor vehicle statutes shall prevent
a municipality from regulating, by reasonable ordinance, speed, cut-outs,
and headlights, or requiring owners of motor vehicles to register the num-
bers of the state licenses with designated city officers. The court held23

that the ordinance violated the uniformity clause of the Constitution. In
reference to 'Code section 68-3 12 the court stated that where general
words of a statute are followed by a description of specified subjects,
under the rule of ejusdenz generis, the meaning of general words ordi-
narily will be presumed to be limited to enumerated special subjects and
to include only things of the same nature as those specifically enumerated,
unless a clear manifestation of contrary intent appears from the statute.
Applying the rule of ejusdem generis to Code section 68-312, the court
ruled that it was not the intent of the General Assembly to confer upon
the municipalities of the state the authortiy to enact ordinances making
it a penal offense to operate a motor vehicle on the streets of the munici-
palities while under the influence of liquors or drugs, there being a gen-
eral law of force in the state making such operation a penal offense.

STREETS AND HIGHWAYS

Dunlap v. Tift24 held that while a city, under authority delegated by the
legislature, may as a matter of discretion abandon a public street, such
abandonment must be for the benefit of the public. If public interest is not
the motive which prompts vacation of the street, whether partial or entire,
the act of vacation is an abuse of power; and especially would it be a gross
abuse of power if it is authorized without reference to the rights of the
public, and merely for the convenience of a private person. Where land is

19. GA. CONST. Art. I, § IV, fT 1.
20. Giles v. Gibson, 208 Ga. 850, 69 S.E.2d 774 (1952); see Hall, Municipal Corpora-

tions, 4 MFRCER L. Rzv. 109, 110 (1952).
21. 209 Ga. 758, 75 S.E.2d 815 (1953).
22. Making it a municipal offense to operate a motor vehicle of any kind upon any

public street or alley in the City of Atlanta while under the influence of intoxica-
ting liquors or drugs.

23. Mr. Justice Candler, dissenting.
24. 209 Ga. 201, 71 S.E.2d 237 (1952).
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dedicated to and accepted by a city for street purposes, it cannot be aban-
doned by mere nonuse.

LICENSES

City of Atlanta v. First Federal Savings and Loan Association' held
that the Act" which provides that a savings and loan association is not
subject to taxation "on its franchise, capital, reserves, surplus, loans,
shares, or accounts," does not prohibit the levying and collection by a
city of a license tax. When the word franchise is considered in connection
with the other items exempted from taxation, it must be taken as meaning
the powers conferred by the sovereignty, and that the exemption granted
is an exemption from taxation of the property right in the powers so con-
ferred. A license fee required by a city in order for the association to do
business is not a tax on a franchise. In referring to the case of Griffin v.
First Federal Savings and Loan Association of Griffin,"7 where the identi-
cal question was held contrary to this decision, the court said the ruling
of the Grifin case must yield.

WATER RATES

Jarrett v. City of Boston' was a proceeding to enjoin the city from
supplying water to any person who did not have a meter. It was alleged
that the city charged consumers having meters a fixed-charge of 5o cents,
$i.5o per month for the first 3,000 gallons, and 5o cents for each addi-
tional i,ooo gallons, but charged those not having meters a fixed charge
of 5o cents and $i.So for all water used. The court held that the facts
alleged in the petition are not sufficient to show an unjust or unreasonable
discrimination in the city's water rates.' The governing body of a munici-
pality has a discretion in the management of its property, and where such
power is exercised in good faith, equity will not interfere. It is presumed,
in the absence of a clear showing to the contrary, that the city's governing
body performed its official duty and did not exceed its authority in so
fixing the above rates. In owning and operating a waterworks system, it
is fundamental that a city's rates for water be uniform, in the sense that
they must not be unreasonable or unjustly discriminatory as between con-
sumers; but it is not of itself unreasonable or unjust discrimination to
furnish water to some consumers at flat rates and to others of the same
class at meter rates, even though the rate used by the gallon actually con-
sumed is ordinarily lower to the former than the latter.

25. 209 Ga. 517, 74 S.E.2d 243 (1953).
26. Ga. Laws 1937, pp. 307, 317.
27. 80 Ga. App. 217, 55 S.E.2d 771 (1949).
28. 209 Ga. 530, 74 S.E.2d 549 (1953).
29. Chief Justice Duckworth, dissenting.

19531



120 MERCER LAW REVIEW

ZONING

Gay v. City of Lyons"G held that the right of an applicant for a building
permit to appeal from an order of a planning board, where the zoning
ordinance creating a Board of Adjustment or Appeal is attacked as being
unconstitutional and void, is an inadequate remedy. The Board of Ad-
justment, under the Act of 1946, is an administrative agency, and in re-
viewing an order after notice and hearing it acts in a quasi-judicial capac-
ity, and has no authority or power to pass upon the validity or invalidity
of an ordinance purporting to have been passed under the provisions of
the Act of 1946. A petition for mandamus is a proper remedy.

30. 209 Ga. 599, 74 S.E. 839 (1953).


