
LANDLORD AND TENANT
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During the period covered by this survey there were no changes in the
statutory law governing the relationship between landlord and tenant, and
the decisions of the appellate courts were concerned primarily with the
application of general rules of law or statutory provisions to particular
factual situations.

By statute, a landlord who has fully parted with possession and right
of possession of the leased premises is not liable to third persons for
injuries received as a result of the negligent or illegal use of the premises
by the tenant. In the case of Leonard v. Fulton National Bank of Atlanta,'
it was held that a provision in a lease granting the lessor the right to enter,
examine and repair the leased premises does not alter this general rule.

In order for the landlord to be liable to his tenant for damages sus-
tained by reason of the failure of the landlord to make repairs to the
leased premises where he has fully parted with possession and right of
possession thereof, he must have reasonable notice of the defective con-
dition. Whether two days' notice of a defect in one of the steps in a
stairway which is the only means of ingress to an egress from a rented
apartment is such reasonable notice as will make the landlord liable to
the tenant for damages sustained because of the failure of the landlord
to repair the step within such period of time is a question for a jury to
determine.!

In Brady v. Glosson" the court held that a provision in a lease that
"Lessee hereby releases Lessor from any and all damages to both person
and property during the term of this contract" relieves the landlord from
liability to the tenant for damages resulting from simple negilence on the
part of the landlord but it does not relieve the landlord from liability for
damages caused by his wilful or wanton conduct. What facts constitute such
conduct is a question for a jury to determine.

A provision in a lease that "the lessee releases the lessor from any
and all damage to person or property suffered upon the premises herein
leased, and will hold the lessor harmless from all damages sustained dur-
ing the term of this lease," precludes the lessee from holding the lessor
liable in damages for injury to the lessee's property resulting from a
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leaky roof, regardless of the duty to repair the roof being an obligation
of the landlord generally.4

Three cases were concerned with provisions of the Housing and Rent
Act of 1947, as amended.' In Spielberger v. Jackson,6 a suit had been
broughlt by a tenant against his landlord, based upon the Housing and
Rent Act, for treble damages and attorneys' fees and for alleged over-
charges of rent. The landlord contended that he had furnished addi-
tional accommodations by conversion of the premises and that under the
provisions of the Act the premises thereupon became automatically decon-
trolled. The Court held that under the evidence in this case the jury
were authorized to find that the landlord had failed to comply with the
provisions of the Act.

In Johnson v. Morris' it was held that the Housing and Rent Act is
extensive and complete as to the procedure to be followed in all disputes
arising between the landlord and the tenant as to housing accommodations
rented in controlled areas. Accordingly, a tenant who rented an apart-
ment under a lease approved in writing by the proper Housing and Rent
Act authorities at a stipulated rental per month for a furnished apart-
ment could not bring an action against the landlord to recover the dif-
ference between such rental and the agreed rental for the unfurnished
apartment where the tenant had not first made application to the proper
Housing and Rent Act authorities for approval of such agreement.

In Whitehead v. Henry' the court held that an action for rental over-
charge brought under the provisions of the Housing and Rent Act was
barred by the one-year limitation provision of the Act, and the tenant
could not recover such overcharge as money had and received which in
good conscience the landlord was not entitled to retain.

In Myers v. Jackson9 the court held there can be no recovery for rent
unless the relation of landlord and tenant exists between the parties, and
there is no such relationship between adjoining landowners. Here one of
the parties cultivated a portion of a tract of land claimed by the other,
and there had been no agreement as to the location of the boundary line
in any method provided by law. One of such parties cannot bring an
action for the reasonable rent of the portion of the tract so cultivated by
the other.

In Ehrlich v. Teague"° action by the lessee, prior to the expiration of
the lease, to compel specific performance of a provision in the lease grant-

4. Plaza Hotel Co. v. Fine Products Corp., 87 Ga. App. 460, 74 S.E.2d 372 (1953).
5. 62 Stat. 93 (1947), 50 U.S.C.A. § 1881 (1951).
6. 86 Ga. App. 551, 71 S.E.2d 780 (1952).
7. 86 Ga. App. 555, 71 S.E.2d 859 (1952).
8. 86 Ga. App. 507, 71 S.E.2d 867 (1952).
9. 87 Ga. App. 161, 73 S.E.2d 220 (1952).

10. 209 Ga. 164, 71 S.E.2d 232 (1952).
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ing the lessee an option of renewal upon the expiration thereof was held to
be premature.

A tenant who vacates the leased premises before the expiration of his
term and surrenders the premises to the landlord, and who refuses to re-
lease the tenant from his liability under the lease, is not released from
liability for payment of rent for the remainder of the term by the act
of the landlord in permitting others to occupy the premises and collecting
rent from them. It requires a contract, express or implied, to bring about
the substitution of tenants."

If a landlord treats a lease as assigned and instructs the purchasers of
the lessee's business, who continues to conduct the same business upon
the landlord's premises, to take over the lease, and both parties fulfill
their obligations under the lease until the date of its termination, the
landlord is estopped from asserting that the assignment was made without
his consent even though the original lessee had no right to assign it
without such consent. The assignees have the right to insist upon all of the
covenants and conditions contained in the lease including an option granting
the original lessee the right to renew the lease."

In the absence of an agreement to the contrary, an option for the re-
newal of a lease which fails to specify either the duration of the new term
or the amount of the rent will be construed to mean a renewal for the
same period of time at the same rental as set forth in the original lease.
And a charge by the court that where there is uncertainty in the pro-
visions of a lease the tenant should be favored rather than the landlord
is not error."

Exclusive possession of the premises by one tenant does not constitute
adverse possession as against his co-tenant unless there has been an
actual ouster of the co-tenant, or continued exclusive possession after
demand by the co-tenant, or express notice by the tenant to his co-tenant
that he is holding the premises adversely. Where none of these facts exist,
the remedy of the co-tenant is a suit for an accounting and not an action
for possession.1"

A suit by a tenant against his landlord to cancel a deed conveying the
premises to the landlord is an attack upon the title of the landlord and
cannot be brought by the tenant while he is in possession of the premises,
although he was in possession thereof claiming title thereto at the time
the rental contract was made.15

A proposal to make a lease, which is not based upon any consideration,

11. Braswell v. Shurling, 87 Ga. App. 774, 75 S.E.2d 213 (1953).
12. Saunders v. Sasser, 86 Ga. App. 499, 71 S.E.2d 709 (1952).
13. Saunders v. Sasser, see n. 12 supra.
14. Lankford v. Dockery, 87 Ga. App. 750, 75 S.E.2d 340 (1953).
15. Toombs v. Hilliard, 209 Ga. 755, 75 S.E.2d 801 (1953).
16. Harris v. Trippi, 209 Ga. 369, 72 S.E.2d 704 (1952).
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may be rejected by either party at any time prior to the execution of a
valid lease.'"

An oral agreement, made subsequent to the execution of a written
lease, to surrender the leased premises for an agreed consideration is
not effective to terminate the lease and is not a bar to a dispossessory
warrant proceeding brought by the lessor under the lease where the agree-
ment has never been executed by surrender of the premises or payment of
the consideration. 7

In .4tlanta Baggage & Cab Co. v. Loflin,1 the court held that the trial
court properly submitted to the jury the question of whether a provision
in the lease that the lessor would pay the cost of constructing a certain
portion of a duct which was to be installed in the leased premises in-
cluded an obligation to install an exhaust fan within that portion of the
duct. While the construction of a contract is ordinarily a matter for the
court, the meaning of a lease which contains ambiguous provisions is a
matter for determination by a jury.

In Green v. W. A. Lathem & Sons 9 a merchant sued a landlord for the
purchase price of fertilizer sold to the landlord's tenant who raised a crop
on the leased premises on shares. The court reversed a verdict for the
merchant on the ground that the evidence did not show any contract with
the landlord for the fertilizer, or that the landlord was a guarantor of
the debt, or that the tenant was the landlord's agent in the purchase of the
fertilizer.

17. Aycock v. Copeland Motor Co., 86 Ga. App. 765, 72 S.E.2d 540 (1952).
18. 88 Ga. App. 98, 76 S.E.2d 92 (1953).
19. 86 Ga. App. 335, 71 S.E.2d 790 (1952).


