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Thirteen appellate decisions are included within this category for the
survey period. There were no statutory enactments affecting the sub-
stantive law of insurance.'

MISREPRESENTATION AND ASSOCIATED DEFENSES

Where the insured, in an application for life insurance which was at-
tached to and made a part of the policy, denied having had any previous
ailment or disease of the heart or lungs, and where the evidence showed
he had a markedly enlarged heart as a result of rheumatic fever and had
been treated by a physician during a period beginning about a year be-
fore the application and continuing until his death from rheumatic heart
disease, a finding was demanded that the representation was untrue and
that it materially increased the risk of the insurance company.' The fact
that a physician testified at the trial that a man might have rheumatic
heart disease and live to be 70 did not make the issue one for the jury.3

The questions in an application regarding the extent of the applicant's
use of intoxicants or habit-forming drugs were held in National Life
and Acc. Ins. Co. v. AVToo,re' to refer only to habitual or customary use of
such intoxicants or drugs and not to an occasional or exceptional use there-
of. Evidence that after making the application the insured was intoxicated
at the time of an accidental injury resulting in his death, and that on one
previous occasion he had appeared to be intoxicated, was insufficient either
to demand or authorize a verdict that the applicant's answers to these
questions were not true.

*Member of the firm of Jones, Sparks, Benton & Cork, Macon; B.B.A., 1947, Emory
University; LL.B., 1950, Walter F. George School of Law, Mercer University;
Member Macon, Georgia, and American Bar Associations.

1. Two of the 1953 acts, both of a regulatory nature, are of interest to attorneys for
insurance companies. Code section 56-224, dealing with investments by insurance
companies, was amended so as to specifically include within the definition of "legal
investments" deposits of funds at interest in any chartered state or national bank-
ing, or trust company, located in this state and which is insured by the Federal
Deposit Insurance Corporation. Such investments are authorized without any order
of court only to the extent of the FDIC protection. Ga. Laws, 1953, p. 108 et seq.

A comprehensive act providing for the licensing of agents of life, health, and
accident insurance companies was also passed during the recent session. Georgia
Laws 1953, p. 497 et seq.

2. National Life and Acc. Ins. Co. v. Hullender, 86 Ga. App. 438, 71 S.E.2d 754
(1952).

3. The court also pointed out in this case that where both the application and policy
provided that only the President or Secretary of the insurer had power to waive,
alter or modify instruments, this limitation of the agent's authority dated from
the time of the application. Knowledge of the agent that the insured was not in
good health at the time of delivery of the policy was not imputable to the company.

4. 86 Ga. App. 618, 72 S.E.2d 141 (1952).
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An interesting problem of evidence regarding the defense of misrepre-
sentation as to age in an application for life insurance was posed in Frank-
lin v. Georgia Life and Health Insurance Company..In reversing a ver-
dict for the insurance company, the Court of Appeals held that there was
insufficient evidence to authorize the finding that the insured was 70 years
of age on the date of issuance. The company had attempted to establish
this proposition in two ways: (a) by showing the insured had been on
the Welfare Department rolls for a sufficient length of time, and (b) by
his age as it appeared to a witness, whose testimony was, in essence, "I
would say he was at least 70 years of age." The court, with one Judge
dissenting,6 said that as to (a), there was no proof as to why the de-
ceased was on the Welfare Department rolls, even assuming his age could
be proved in such a way, and as to (b), evidence of this sort was simply
not sufficient.

The difficulty of establishing the defense of suicide was illustrated by
the facts reported in Metropolitan Life Insurance Company v. Brock.!
In affirming a verdict for the beneficiary, the court observed that the bur-
den is on the insurer to establish this defense, and that where the fact
of death is established, and the evidence points equally to accident or
suicide, the theory of accidental death rather than suicide is to be adopted.
Suicide is never presumed, not even from "the fact of self destruction."

It was contended by the company in Security Insurance Company of New
Haven v. Hudgins8 that the failure of the insured under a fire policy to
answer a question in the proof of loss relating to the occupancy of the
building in which the insured's property was located rendered the proof of
loss invalid and that, therefore, the insured was not authorized to in-
stitute suit on the policy based on the company's refusal to pay his claim.
The court held that the alleged failure in this respect was immaterial since
elsewhere on the proof of loss the plaintiff had answered a question to
the effect that there had been no change of ownership, use or occupancy.

The above mentioned case was affirmed, however, only on the condi-
tion that the plaintiff write off an award for damages and attorney's fees;
the court finding that serious question was presented as to whether the
value of certain insured machines was greater than the face amount of the
policy. It appeared that the insured had destroyed the machines before
the adjuster for the company had an adequate opportunity to examine
them and that the insured's records, in addition, had been destroyed in
another fire, thus indicating that the action of the defendant in offering

5. 88 Ga. App. 227, 76 S.E.2d 445 (1953).
6. With respect to the testimony of this witness and of another who stated "in my

opinion he was a very old man," Judge Worrill thought that the weight and credi-
bility of this testimony was for the jury, even though other testimony indicated
that the statement as to the age of the insured was merely a casual observation.

7. 87 Ga. App. 919, 75 S.E.2d 663 (1953).
8. 87 Ga. App. 711, 75 S.E.2d 267 (1953).
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a lesser amount than the face value of the policy was reasonable. In the
Moore case, supra, an award for damages and attorney's fees because of
bad faith was upheld in view of the fact that the company had adopted
various inconsistent positions over a lengthy period of time, and yet no
substantial defense had been presented at the trial itself.

CONSTRUCTION OF POLICIES

In each of two suits the insured contended that an ambiguity or incon-
sistency existed in the policy language.

Automobile Ins. Co. v. Tri-City Locker Corp.9 was an action against
the insurance company on a bailees' customers policy for damages to
candy stored with the plaintiff and rendered inedible by the leaking or
sweating of water pipes. The company had declined payment, contending
that candy, not being specifically described, was also not included within the
broad coverage language "all kinds of lawful and/or articles described
herein."

The majority of the court held that the phrase quoted above was am-
biguous in that it was subject to two different interpretations: (a) all
kinds of lawful goods and/or (b) articles described herein; OR (a) all
kinds of lawful goods described herein and/or (b) articles described
herein. Since it was ambiguous, that interpretation most favorable to
the insured (the first) was adopted."0

The court refused to find any ambiguity or inconsistency in the case
of Gill v. Federal Life and Casualty Co." It was held that the word "dis-
ability" as used in the policy containing the language "disability resulting
from illness which is contracted and begins during the life of the policy ... "
could not be construed to mean death resulting from illness, and that there
could be no recovery on the policy for death resulting from natural
causes. The contract would be construed literally where its meaning was
plain and obvious.

In Georgia Casualty & Surety Company v. Turner,"2 a declaratory judg-
ment proceeding instituted by the insurance company, the question in-
volved was whether the insured's loan or rental of his truck to an operator
on condition that the operator put in a certain amount of gas, was within
the exclusion clause stating the policy did not apply when "the automobile
is used as a public or livery conveyance (where such use was not specifically
described)." Holding that the insurer was obligated to defend certain
damage suits which had been filed against the operator, the court said

9. 86 Ga. App. 352, 71 S.E.2d 582 (1952).
10. Judge Felton, in concurring specially, took the view that candy was included by the

provision of the policy covering "meats, poultry, game, vegetables and property of
similar nature."

11. 86 Ga. App. 455, 71 S.E.2d 683 (1952).
12. 86 Ga. App. 418,74 S.E.2d 665 (1952).

[Vol. 5



that the payment of fifty cents for gasoline was not a consideration flowing
to the owner, but that the truck had in fact been loaned gratuitously upon
the condition that the gasoline be put in, and that under this view the
truck was neither hired out as a common carrier nor as a livery conveyance.

ACTIONS - PROCEDURE

In Liberty Bell Mutual Fire Insurance Company v. Exum, " the Su-
preme Court held that the Unauthorized Insurers Process Act 4 of Geor-
gia does not purport to deal with the question of venue of suits against
insurance companies, .but only with the mode of service of process on un-
authorized insurers. Where the petition brought in Clayton County showed
that the defendant's alleged agent for service of process (under the above
mentioned act) resided in Atlanta, the court would take judicial notice
that Atlanta was included solely within Fulton and DeKalb Counties and
not within Clayton County, and since there was no agent in Clayton Coun-
ty venue did not lie there.

The standard form of "loan receipt" agreement, by which an insured
acknowledges payment from his insurance company as a loan subject to re-
payment in the event that he should recover for damages, and whereby the
insured retains all rights of action for damages but agrees that the in-
surer be his agent to prosecute the claim, was considered in Green v.
Johns."5 It was contended by the defendant to this suit for negligence al-
legedly causing a fire, that the plaintiff had recovered under a policy of
fire insurance and was not, therefore, the real party in interest. Although
recognizing that there was some diversity of opinion among the other
jurisdictions, the Georgia Court of Appeals ruled that this type of agree-
ment did not constitute an assignment and that the insured was the real
party in interest in the litigation involved.

Where no power of divestiture is reserved in a life insurance policy,
the issuance of the policy confers a vested right upon the person named
therein as beneficiary, and the insured cannot transfer such interest to any
other person without the consent of the beneficiary. The rule is different
where the power to change is reserved. In Lowery v. Independent Life
and Accident Ins. Co.,' a life insurance company sought to interplead the
person originally named as beneficiary, and another who claimed the in-
sured had changed the beneficiary named in the policy. No copy of the
policy was attached nor did the petition set forth its substance. There
was no allegation that the insured had reserved to himself the right to
change the beneficiary.

The court called attention to these omissions and, in denying the inter-

13. 209 Ga. 548, 74 S.E.2d 738 (1953).
14. GA. CODE ANN. §§ 56-601a et seq. (1951 Supp.).
15. 86 Ga. App. 646, 72 S.E.2d 78 (1952).
16. 209 Ga. App. 753, 76 S.E.2d 5 (1953).
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pleader, said that a stakeholder is not entitled to the protection of a
court of equity to the extent of being saved from all shadow of risk. It
is necessary that a life insurance company set forth rather fully the facts
which allegedly make it doubtful or dangerous for the company to act.

MISCELLANEOUS

An award of appraisers under a fire insurance policy, where the con-
tract provisions have been fully complied with, can be attacked, even
though the award is a creature of contract rather than of law, for any
reason which would void a contract, and also for fraud in the arbitrators,
or in either party in obtaining the award. After stating this proposition
in Pacific Nat. Fire Ins. Co. v. Beavers,17 the Court of Appeals further
observed that such an award would not be voided as fraudulent merely
because the insured was not permitted to submit testimony as to the value
of the property in question and had no notice of the arbitration hearing,
since the policy did not require that he be given notice or an opportunity
to testify. The plaintiff's attempt in this case to show that the award was
so grossly inadequate as to constitute "a badge of fraud" was unsuccess-
ful.

Where a principal advances money to his agent on a drawing account
against commissions to be earned by the agent as a salesman, and where
such commissions are less than the sums advanced, the principal cannot
recover the difference in the absence of an express or implied agreement
or promise of the agent to repay such difference. In Wilson v. Naumann,"8
the court, in finding the principal's petition good as against general demur-
rer, pointed out that the petition alleged the agent, when first employed,
agreed to repay any money which the principal loaned or advanced to
him. A subsequent agreement between the two establishing a drawing
account for the agent did not change this previous agreement, according
to the court, but gave an additional source of payment to the principal for
advances or loans by allowing him to charge them against commissions
earned by the agent.

17. 87 Ga. App. 294, 73 S.E.2d 765 (1952).
18. 87 Ga. App. 824, 75 S.E.2d 295 (1953).


