
EVIDENCE

By THOMAS F. GREEN, JR.*

PRESUMPTIONS AND BURDEN OF PROOF

The word presumption has many meanings. When the presumption is
conclusive it really amounts to a rule of substantive law.' A so-called
presumption of fact is a rule of law permitting an inference of one fact
to be drawn from proof of another fact.' Tanner v. State3 furnishes two
examples: (i) Intent to kill may be inferrel from the nature of the
wounds and of the instrument used in the assault and from the manner of
its use. (2) The character of the weapon may be inferred from the nature
of the wound. Presumptions of law are rules which provide that a certain
fact must be taken as true as if some designated fact is established. The
presumed fact is to be taken as true unless and until the presumption is
rebutted.' Just what is necessary to rebut a presumption varies from pre-
sumption to presumption. In Georgia at least three different types of pre-
sumptions of law have been recognized. The presumption of innocence is
said to be in the nature of evidence.' The presumption of negligence
against a railroad which arises when an injury from the running of the
locomotives or cars of the railroad is shown, is rebutted and disappears
from the case upon the introduction of opposing evidence as to each act
of alleged negligence.6 Many of the other presumptions fall into a third
class. Whether a presumption of this type has been rebutted is held to be
a question for the jury.7 This seems to mean that the presumption has the
effect of shifting the burden of proof because upon proof of the basic
fact by the party to whose case it relates the burden is placed upon his
opponent of persuading the jury that the presumed fact does not exist.'

The courts frequently mention presumptions without indicating what
type they are or how a particular one may be rebutted. During the period
covered by this study, the Georgia cases say that a judgment of a court
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1. 9 WIGMoRE, EVIDENCE § 2492 (3d ed. 1940). Examples are given in GA. CODE §
38-114 (1933). Some of them are not correctly classified as conclusive.

2. See GA. CODE § 38-113 (1933).
3. 86 Ga. App. 767, 72 S.E.2d 549 (1952). See also Jenkins v. State, 86 Ga. App. 800,

72 S.E.2d 541 (1952).
4. See GA. CODE § 38-118 (1933).
5. Connell v. State, 153 Ga. 151, 111 S.E. 545 (1922) ; Hayes v. State, 18 Ga. App. 68,

88 S.E. 752 (1916).
6. Atlantic Coast Line R. Co. v. Thomas, 83 Ga. App. 477, 483, 64 S.E.2d 301 (1951).

(presumption of legitimacy).
7. GA. CODE § 74-101 (1933); Wright v. Hicks, 12 Ga. 155 (1852); Sullivan v. Hugly,

32 Ga. 316, 324 (1861).
8. Note, 33 HARv. L. REV. 306, 308 (1919).
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of ordinary is presumed to be valid;" that identity of names is presumptive
but not conclusive evidence of identity of persons;" that it is presumed
that a person intends to discharge his duty," and that the common law
prevails in one of the thirteen original states. 2 An interesting case is
Dollar v. Johnston3 in which the Court of Appeals indicates that the
presumption against the validity of the contentions of a party who has
evidence under his control and fails to produce it, will not be applied when
the failure to call a witness is by a party who has no burden of evidence
to carry. The burden of proof was on the defendant and the burden of
evidence was never carried by him. Therefore, the plaintiff had no burden
of evidence, and no significance could be attached to her failure to call
as a witness her sister who was in the courtroom and who had taken part
in the transaction being litigated. In Jarrett v. City of Boston the facts
alleged in plaintiff's petition were held to be insufficient to overcome the
presumption that the governing body of the city properly performed its
duty. It was decided that the petition failed to state a cause of action for
injunction against the city. In Hutchens v. State" the State proved that
whiskey was found in a house occupied by the accused and her husband.
She paid the rent part of the time. This did not make a prima facie case
of the defendant's possession because the house occupied by husband and
wife is denominated his house even though she pays the house rent and sup-
ports her husband. It was, therefore, necessary for the State to go further
and rebut the presumption of the husband's ownership. Since no evidence
was produced tending to rebut the presumption, the conviction of the
wife was unlawful and was reversed.

Just as the statement that a certain fact is presumed becomes ambiguous
in view of the several meanings of presumption, so the expression "burden
of proof" is ambiguous. The expression is used to refer to two different
obligations of a party to a case. 6 One is the burden of persuading the
trier of fact of the correctness of the party's contentions. It is in this
sense that the Georgia courts use burden of proof when they are speaking
accurately. However, the term is frequently used in place of "burden of
evidence."'" The latter is the duty resting upon a party to produce evidence
at a given point in the trial. In the beginning of the trial the duty usually
is upon the party having the burden of proof. When he introduces suf-
ficient evidence the burden of evidence shifts to his opponent. If a party

9. Henderson v. Hale, 209 Ga. 307, 71 S.E.2d 622 (1952).
10. Robinson v. State, 209 Ga. 650, 75 S.E.2d 9 (1953).
11. Citizens Bank v. Middlebrooks, 209 Ga. 330, 72 S.E.2d 298 (1952).
12. Craven v. Brighton Mills, Inc., 87 Ga. App. 126, 73 S.E.2d 248 (1952).
13. 87 Ga. App. 261, 73 S.E.2d 336 (1952).
14. 209 Ga. 530, 74 S.E.2d 549 (1953).
15. 87 Ga. App. 219, 73 S.E.2d 506 (1952).
16. Hawkins v. Davie, 136 Ga. 550, 551, 71 S.E. 873 (1911).
17. E.g., Courson v. Pearson, 132 Ga. 698, 64 S.E. 997 (1909).
18. See n. 16 supra.
19. Hyer v. Holmes, 12 Ga. App. 837, 846, 79 S.E. 58 (1913).
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having the burden of evidence fails to carry it he incurs the danger of
suffering an involuntary nonsuit or of having a verdict directed against
him.2" The case of Allen v. State2 ' raises the problem of whether the
accused has the burden of showing authority in a case in which he is
charged with violating a statute which makes it a crime to do a certain
act without authority. Allen was charged with carrying a pistol without
a license and was convicted. The case indicates that the burden of showing
that he had a license is upon the defendant. However, it is difficult to de-
termine from the opinion whether the burden of proof or the burden
of evidence is meant. Earlier cases have held that the burden of proof is
on the State to negative permission where it is a crime to permit a minor
to play billiards without the consent of the parents " or to do something
concerning land without the consent of the owner..2 3 The current case of
Denison v. State" places on the State the burden of showing that the
owner did not consent for the accused to hunt on her posted land. Yet,
when the Georgia courts have dealt with licenses to carry a weapon25 or to
sell alcoholic liquors,26 they have said that the burden is on the defendant
to show that he has a license. One of the authorities cited to support this
line of cases is an opinion in a case involving an indictment for selling
liquor without a license."7 The statement is made therein that the allega-
tion in the indictment of a sale of liquor without first obtaining a license
therefor from the authorities, authorized by law to grant a license for the
sale of such liquors, is sufficient to negative the possession of a license by
the accused. This statement implies that the indictment must contain an
allegation negativing the possession of a license. It is frequently held2 8 and
has been again held within the last twelve months 9 that the State has
the burden of proof as to every material allegation of an indictment. Con-
sequently, the holding in the liquor case on the question of pleading sug-
gests that the State has the burden of pleading and of proving the absence
of a license. But the opinion in the same case says that when the State
proves a sale of liquor the burden is placed upon the accused of producing
his license if he has one." The liquor case may mean that the burden of
proof is on the State but the burden of evidence is on the accused or

20. Hadley v. Bean, 53 Ga. 685, 687 (1875); McLeod v. Bird, 14 Ga. App. 77, 79, 80
S.E. 207 (1913).

21. 86 Ga. App. 604, 71 S.E.2d 870 (1952).
22. Conyers v. State, 50 Ga. 103 (1873). But comrare Newman v. State, 63 Ga. 533

(1879) ; Graham v. State, 121 Ga. 590, 49 S.E. 678 (1905). (Selling liquor to a
minor.)

23. Harris v. State, 14 Ga. App. 574, 81 S.E. 815 (1914).
24. 87 Ga. App. 395, 74 S.E.2d 126 (1953).
25. McHenry v. State, 58 Ga. App. 410. 198 S.E. 818 (1938).
26. McGehee v. State, 114 Ga. 833, 40 S.E., 1004 (1902) ; Sprayberry v. Wyatt, 203

Ga. 27, 36, 45 S.E.2d 625 (1947).
27. Hardison v. State, 95 Ga. 337, 22 S.E. 681 (1895).
28. See n. 23 supra, Lastinger v. State, 58 Ga. App. 369, 370, 198 S.E. 559 (1938).
29. See n. 24 supra.
30. 95 Ga. at 339, 22 S.E. at 682. See also the Graham and Newman cases n. 22 supra.
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that the State has the burden of pleading but not the burden of proof"
concerning the license. If the first view is the correct interpretation, and
if the accused produces no evidence of a license, the jury should find
him guilty, but if the evidence is in conflict concerning whether he has a
license, the jury can properly find him guilty only if they find beyond a rea-
sonable doubt that he did not have a license.

The Allen case, like the other "pistol-toting" cases, is not clear as to
the nature of the burden which it places on the defendant. It says that the
State made out a prima facie case by evidence from which the jury was
authorized to find that the defendant carried a pistol in his belt outside
of his home and place of business. "The burden then shifted to the de-
fendant to show that he had a license to carry a pistol."3 The reference to
a prima facie case33 and to shifting34 seems to indicate that the burden
meant is the burden of evidence, but further along in the same division
of the syllabus the court says that it becomes a question for the jury under
the evidence to determine whether or not the defendant has carried the
burden of rebutting such prima facie case. The question of whether a
party has successfullly rebutted the prima facie case and thereby carried
the burden of evidence is usually considered to be a question for the
court. 5 The case cited to support the statement that it is a question for
the jury says the question is exclusively for the jury where the only effort
to carry the burden is by the statement of the accused. 6 The Allen opinion
ignores both the qualifications of the rule in the cited authority and the fact
that the defendant's effort in the Allen case was not limited to his state-
ment but included also the introduction in evidence of the written license.
The Court of Appeals held that a motion for a new trial was correctly
denied because the jury was authorized to find that the accused did not
show that the pistol which he was carrying was the identical pistol de-
scribed in the license. The case may stand for the proposition that the
accused had only the burden of evidence on the issue concerning the
existence of a license to carry the very pistol which he carried. If this is
a correct interpretation of the decisions, the result is that when the state
introduces evidence constituting a prima facie case, the accused must pro-
duce evidence of the existence of a license to carry the identical pistol,

31. A reason for shifting the burden of proof to the defendant after the State proves
the sale of the liquor by the accused might be that the accused could easily prove
the license because it is in writing and the State could not so easily prove that he
had no license. This might justify an exception to the rule that the State must
prove guilt. See Conyers v. State, 50 Ga. 103, 106 (1873) ; n. 25 supra, at 411. The
writing seems to distinguish the license from the landowner's and parent's consent
in notes 22,23, and 24 supra. Compare the Conyers case, supra, with the Graham
case, n. 22 supra.

32. 86 Ga. App. 604, syl. 1, 71 S.E.2d at 870.
33. McKemie v. McKemie, 76 Ga. App. 212, 214, 45 S.E.2d 456 (1947).
34. See n. 6 supra, at 480.
35. See Hyer v. Holmes & Co., 12 Ga. App. 837, syl. 4, 79 S.E. 58 (1913); Stevens v.

Arnold, 326 Mo. 32, 30 S.W.2d 1015 (1930); Caswell v. Maplewood Garage, 84
N.H. 241, 149 Atl. 746, 73 A.L.R. 433 (1930).

36. Elder v. State, 68 Ga. App. 227, 22 S.E.2d 521 (1942).
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but if he does so, the State has the burden of proof, that is, the burden
of persuading the jury that the defendant carried the pistol outside his
home and place of business and did not have a license to do so. On the
other hand, prosecutions on charges of carrying weapons or selling liquor
without a license may be instances in which the burden of proof actually
shifts. This would mean that the accused does not satisfy his obligation by
merely introducing evidence tending to show the existence of the required
license but he must persuade the jury of its existence.37 The distinction is
especially important when the evidence as to the license is in conflict. In
most cases there probably would be no conflict on this point, which may
explain the failure of the decisions to identify the burden placed on the
defendant.

Another case showing the difficulties which the Georgia courts have
with burden of proof (and illustrating that this difficulty reaches its
height in criminal cases) is Cuits v. State. The Court of Appeals re-
versed a conviction of robbery solely on the ground that the trial court
erred in failing to charge the law applicable to the defense of alibi even
in the absence of a request. The only law mentioned was Code section
38-122 and the rules relating to the burden of proof. The law concerning
the burden of proof as to alibi is said to have two branches. First, the
defendant has the burden of proving the defense of alibi to the reasonable
satisfaction of the jury. Second, if he fails to carry his burden, the evidence
tending to establish the defense is to be considered by the jury along with
the other evidence in the case in determining whether or not there is a
reasonable doubt of the defendant's guilt.39 The rule is not what it seems
because a careful analysis of the second branch discloses that it has the
effect of placing the burden as to alibi on the State, and the burden on
a single issue cannot be on both sides at the same time.4" Alibi is really in
the nature of a traverse or denial. It is simply one way of disproving
the defendant's commission of the crime.4' Nevertheless the courts under-
take to deal with the two-branch rule as though it made sense.2 Only
Judge Powell has fully appreciated the logical absurdity of the rule. After
describing the rule as an incongruity, he says, "In truth the burden of
proving an alibi is never on the defendant; the burden of proving his
presence is on the State throughout the trial, and the evidence of his
absence tends merely to weaken or disprove the testimony of the State's
witnesses on this point."43 There is in the Cutts case no assignment of
error on the charge concerning the burden of proof on the State. Pre-
sumably the instruction concerning it was satisfactory. The addition of

37. See n. 31 supra.
38. 86 Ga. App. 760, 72 S.E.2d 565 (1952).
39. Wafford v. State, 163 Ga. 304, 307, 136 S.E. 49 (1926).
40. Grimsley v. Morgan, 178 Ga. 40, syl. 2,172 S.E. 49 (1933).
41. Bone v. State, 102 Ga. 387, 393, 30 S.E. 845, 848 (1897).
42. Murray v. State, 201 Ga. 201, 39 S.E.2d 403 (1946).
43. Smith v. State, 3 Ga. App. 803, 806, 61 S.E. 737 (1907).

[Vol. 5



a charge placing the burden as to alibi on the defendant would have been
contradictory and confusing" and the added charge would certainly not
have been any more favorable to the accused than the one given.45

Aside from the matter of burden of proof the defense of alibi is a
simple matter of common sense that any layman of average intelligence
can understand from the defendant's evidence if at all adequate. If the
nature of the crime requires the presence of the perpetrator and if the
accused proves that he was elsewhere, he obviously is innocent of the crime.
An attempt by the judge to explain this simple defense is an attempt to
elucidate the obvious and is almost certain to be confusing rather than
helpful. The Court of Appeals insists that Code section 38-122 should be
charged in such instances. No doubt a reading of the code section would
be appropriate, but if the trial judge fails to do so, how can the accused
be harmed? The Code section reads, "Alibi, as a defense, involves the
impossibility of the accused's presence at the scene of the offense at the
time of its commission; and the range of evidence, in respect to time and
place, must be such as to reasonably exclude the possibility of presence."
The use of the expression "impossibility of presence" and the repetition
of the idea in the phrase "to reasonably exclude the possibility of presence"
is an emphasis very unfavorable to the accused. Yet the court in this
case, on appeal by the accused, reversed the decision because of the failure
to charge this description of the defense and the rule concerning the bur-
den of proof in relation to alibi. Actually the error, if any, was harmless
but the Court of Appeals was bound by the existing decisions. The Su-
preme Court should modify its holdings so as to require only a charge
of the defendant's contentions concerning alibi, and so as to make it
clear that there is no burden of proof on a defendant on this issue.

In Keebler v. Willard6 the Court of Appeals reversed a judgment of
nonsuit, holding that, although there may be no conflict in the evidence,
the matter should be left to the jury, when reasonable men might differ
as to the inferences to be drawn. The decision means that a plaintiff car-
ries the burden of evidence" if he introduces evidence from which the
facts necessary to his cause of action might be inferred by a reasonable
man even though it also would be reasonable not to draw such inferences.
It would be for the jury to decide whether to infer the necessary facts.

Like the granting of a nonsuit, the direction of a verdict depends upon
the failure of the party to carry the burden of evidence.48 It seems to be
assumed in Georgia that a verdict of guilty can never be directed in a
44. State v. McGhee, 137 S.C. 256, 135 S.E. 59 (1926). Compare Williams v. State, 12

Ga. App. 337, 341, 77 S.E. 189 (1913).
45. See n. 43 supra.
46. 86 Ga. App. 884, 72 S.E.2d 805 (1952).
47. The relationship between the failure to carry the burden of evidence and a non-

suit is shown by Hadley v. Bean, 53 Ga. 685, 686, 688 (1875).
48. Department of Revenue v. Stewart, 67 Ga. App. 281, 289, 20 S.E.2d 40 (1942).
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criminal case. Mr. Justice Little has said that a verdict should not be di-
rected for the accused either." In AlcCall v. State"0 a decision on the
question whether a verdict of acquittal may be directed by the trial judge
in a criminal case was avoided by simply saying that it is never error to
fail to direct a veridct.

JUDICIAL NOTICE

During the period of time under study the courts took judicial notice
of the Georgia Constitution and statutes," the concurrence of a day of the
month with a day of the week,52 the facts that February 1952 had 29
days,5" that steps may be rotten on the underside without such condition
being apparent when viewed from the upper side,"4 that a given county
has not legalized liquor,5 that East Point, Georgia is a growing com-
munity,56 that a given city is partially within a named county,5" and that,
at the time the bill of exceptions was presented, the judge who signed the
judgment complained of was alive and laboring under no disabilities.

The courts refused to notice an order or judgment of another court,5"
a municipal ordinance,"0 the county in which a given street is located when
the city lies in two counties,"' distance within which automobile traveling
at given speed can be stopped, 2 and the rules of the Board of Workmen's
Compensation. Some of these cases show that the function of judicial
notice is not limited to relieving a party of formally introducing evidence
at the trial. For example in Blair v. Blair, the Supreme Court in applying
a rule relating to the bill of exceptions took judicial cognizance of the
fact that the twentieth day after rendition of judgment fell on Thursday."

WITNESSES

Most of the cases coming under this topic were found to involve
credibility. Duke v. Meyers 5 holds that testimony of conviction in the
federal court of unnamed crimes is not admissible to impeach a witness
when such crimes are not shown to involve moral turpitude. A further
49. Williams v. State, 105 Ga. 814, 816, 32 S.E. 129 (1898).
50. 87 Ga. App. 185, 73 S.E.2d 245 (1952).
51. Brusnighan v. State, 86 Ga. App. 340, 71 S.E.2d 698 (1952).
52. Blair v. Blair, 209 Ga. 347, 72 S.E.2d 288 (1952).
53. Sullivan v. Smith, 209 Ga. 325, 72 S.E.2d 318 (1952).
54. Shattles v. Blanchard, 87 Ga. App. 15, 73 S.E.2d 112 (1952).
55. Brown v. State, .87 Ga. App. 244, 73 S.E.2d 502 (1952).
56. Suttles v. Hill Crest Cemetery, Inc., 87 Ga. App. 343, 73 S.E.2d 760 (1952).
57. Harmon v. Harmon, 209 Ga. 474, 74 S.E.2d 75 (1953). Consult Liberty Bell Mutual

Fire Insurance Co. v. Exum, 209 Ga. 548, 74 S.E.2d 738 (1953).
58. Jett v. Jones, 87 Ga. App. 531, 74 S.E.2d 483 (1953).
59. Robinson v. State, 86 Ga. App. 375, 71 S.E.2d 677 (1952).
60. Reid v. Raper, 86 Ga. App. 277, 71 S.E.2d 735 (1952).
61. Harmon v. Harmon, n. 57 supra.
62. Archer v. Aristocrat Ice Cream Co., 87 Ga. App. 567, 74 S.E.2d 470 (1953).
63. Orvin v. National Surety Corp., 87 Ga. App. 551, 74 S.E.2d 489 (1953).
64. See n. 52 supra.
65. 86 Ga. App. 271, 71 S.E.2d 297 (1952).
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objection which could have been made is that cross-examining the witness
is not the way to prove a conviction of him; the indictment, verdict, and
judgment of sentence should be introduced."6 In Jackson v. Middle-
brooks7 testimony that a witness is honest, industrious, and well-liked
by the customers was held not to comply with the requirements of the
Code for sustaining a witness by proof of good character. If the side
calling the witness wishes to sustain him after an attempt at impeachment
by proof of bad character, conviction of a crime involving moral turpitude,
or a previous contradictory statement, testimony by another witness that
he knows the general character of the witness, that it is good, and that
from the character of the witness he would believe him on oath, should
be offered. 8 In Sparks v. State" the solicitor general was allowed to
impeach his own witness by proving a previous contradictory statement
which had been made to an agent of the Georgia Bureau of Investigation.
The decision affirming the conviction seems correct. Although it appears
to be well settled in this State that the statement must have been made
to the party, to his attorney, or to a third person with direction to com-
municate it to the party or his counsel,7" the party in this instance is the
State which obviously can act only through agents. The statement to the
G.B.I. agent was in effect a statement to the State, the party to the case,
who is claiming entrapment.71

In McCauley v. State7" the trial judge sustained an objection to a ques-
tion on cross-examination by defendant's counsel as to whether the witness
had employed a lawyer to assist the solicitor general in prosecuting the
defendant. The Court of Appeals held that the ruling of the trial court was
not erroneous even if such conduct by the witness would illustrate the ill
will of the witness. It would not be error, said the court, because the
record did not show that the witness had denied ill will toward the de-
fendant. Wigmore criticizes a similar Vermont case.73 Kansas,7" Massachu-
setts,75 and Virginia" courts have held admissible evidence which involves
the same principle as the McCauley case, and Massachusetts has expressly
refused to adopt" the reasoning which is the basis of the McCauley de-

66. Howard v. State, 144 Ga. 169, 86 S.E. 540 (1915) ; Sikes v. State, 76 Ga. App. 883,
47 S.E.2d 677 (1948).

67. 86 Ga. App. 259, 71 S.E.2d 462 (1952).
68. GA. CODE § 38-1804 (1933).
69. 209 Ga. 250, 71 S.E.2d 608 (1952).
70. Jeens v. Wrightsville & Tennille R. R. Co., 144 Ga. 48, 51, 85 S.E. 1055 (1915)

,Allen v. State, 71 Ga. App. 517, 31 S.E.2d 107 (1944).
71. Entrapment was not allowed to be claimed on the basis of a statement made to the

sheriff in Smith v. State, 74 Ga. App. 685, 41 S.E.2d 179 (1947), but the decision
appears unsound. The State not the solicitor general is the party to the case. The
sheriff may be thought of as the State for law enforcement purposes.

72. 86 Ga. App. 509, 71 S.E.2d 664 (1952).
73. 3 WIGMORE, EVIDENCE § 948 n. 3 (3d ed. 1940).
74. State v. McKee, 131 Kan. 263, 291 Pac. 950 (1930).
75. Commonwealth v. Gallagher, 126 Mass. 54 (1878).
76. Wadley v. Commonwealth, 98 Va. 803, 35 S.E. 452 (1900).
77. Blake v. Damon, 103 Mass. 207, 209 (1869).
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cision. The latter opinion relies on an earlier decision" by the Court of
Appeals, which however merely held that it is not competent to go into
the cause of ill feeling by the witness or the particulars of a difficulty.
The cases cited support these propositions but they do not say as the
McCauley case seems to say that the only question which may be asked
on cross-examination to show the ill feeling of the witness is whether he
has any ill feeling toward the party. The question put to the witness in
the McCauley case was not as to the cause of unfriendliness but as to
whether or not the witness had done a certain act which the examiner
claimed would show unfriendliness. The distinction is between a manifesta-
tion of ill feeling and the cause of ill feeling. Many of the cases in Georgia
which hold that the particulars of a difficulty are not admissible, imply
that evidence of the occurrence of the difficulty, given without specifying
the details, is admissible as a manifestation of ill will.' The question in
the McCauley case did not relate to a difficulty between the witness and
the accused but sought to bring out a different manifestation of hostility
or at least what was claimed to be such a manifestation. The reasoning
of the court does not justify the exclusion of the question, nor do the
earlier Georgia cases. Some of those cases may be unsound."0 Whether the
witness has been asked and whether he admits ill feeling or not, evidence
of his conduct, utterances, or situation should be received (in the trial
court's discretion?) 8 ' if such evidence tends to show hostility to a party8"
Such evidence is much more useful to the jury in measuring the state of
the witness' feelings than is an admission of bias in general terms.

According to Hinchcliffe v. Pinson3 a jury is not obliged to believe
testimony which under the facts and circumstances it actually discredits.
It is only required not to disregard the testimony of any witness arbitrarily.
Echols v. State4 holds that it is the prerogative of the jury to believe
certain parts only of the defendant's statement and to combine these
parts with certain parts only of the evidence. The jury may also believe
a part only of the testimony of a witness. 5 In view of these principles

78. Walker v. State, 74 Ga. App. 48, 39 S.E.2d 75 (1946).
79. E.g., Robinson v. Murray, 198 Ga. 690, 32 S.E.2d 496 (1944) citing Carter v. Dixon,

69 Ga. 82 (1882), the seventh headnote of which is as follows: "Where the only
relevancy of a difficulty is to show the state of feeling between parties, the fact
of the difficulty may be admissible but its particulars are not."

80. It is said in Durham v. State, 45 Ga. 516 (1872) that a jury which knows the
cause of unfriendly feeling toward the accused is better able to estimate the weight
of the testimony against the accused.

81. See 3 WIGMORE, EVIDENCE § 950 (3d ed. 1940) suggesting that the matter should
be left to the trial court.

82. Georgia R. R. and Banking Co. v. Lybrend, 99 Ga. 421, 434, 27 S.E. 794 (1896);
Lundy v. State, 144 Ga. 833, 88 S.E. 209 (1916) ; Wall v. State, 153 Ga. 309, 112 S.E.
142 (1922.). For the purpose of proving bias great latitude ought to be allowed.
Floyd v. Wallace, 31 Ga. 688 (1861). It is actually a rare occurrence for a witness
to be asked directly whether he is hostile. 3 WIGMoRE;, EVIDENCE § 940 (3d ed.
1940).

83. 87 Ga. App. 526, 74 S.E.2d 497 (1953).
84. 87 Ga. App. 399, 74 S.E.2d 128 (1953).
85. Burke v. State, 196 Ga. 702, 707, 27 S.E.2d 313 (1943); Randall v. State, 73 Ga.

App. 354, 368-369, 36 S.E.2d 450 (1945).
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the established interpretation of Code section 27-25o8 which is applied
in Hicks v. State"6 is surprising. The case holds that if all the evidence
makes a case of rape the jury would not be authorized to believe th e
injured female's testimony in part and disbelieve it in part. The doctrine
is well established in this State"1 and is based upon Code section 27-25o8
which is as follows:

No person shall be convicted of an assault with intent to com-
mit a crime, or of any other attempt to commit any offense, when
it shall appear that the crime intended, or the offense attempted,
was actually perpetrated by such person at the time of such as-
sault, or in pursuance of such attempt."8

The language of the section does not show an intention to change the func-
tion of the jury. A more reasonable interpretation than the one adopted
would seem to be that the section states a principle which should be given
in charge and left to the jury to apply.

In Sammons v. WJ/ebb,"9 an action for death of a guest passenger in
the crash of an airplane, approval was given to a ruling allowing cross-
examination of the defendant as to whether he considered the airport a
safer place to land than the road. The question was held to be a proper
one for testing the intelligence, memory, accuracy, veracity, and judg-
ment of the defendant-witness. Haire v. State"0 also deals with cross-
examination. Hypothetical questions by counsel for the state as to whether
the witness (testifying for the defendant) would call one who was guilty
of described conduct a man of good or bad character were held to be
proper. The reason given was the right to a thorough and sifting examina-
tion of witnesses who have testified concerning defendant's good character
"to determine the knowledge and information upon which their opinion
as to good character is based"'" (emphasis added). This decision shows
how our best judges will sometimes go overboard on a matter of evidence
law. A witness is not permitted to give his opinion"' as to moral character
but must testify to reputation" 3 which is the expression of the opinion of
the community. 4 Cross-examination which tests the witness' knowledge of
the reputation of the accused is proper but the questions asked in this case

86. 86 Ga. App. 365, 71 S.E.2d 695 (1952).
87. See Sims v. State, 203 Ga. 668, 671, 47 S.E.2d 862 (1948). Compare Jones v. State,

68 Ga. 760 (1882).
88. The section does not prevent conviction of shooting at another when the complain-

ing witness was actually shot, it seems. Pate v. State, 87 Ga. App. 422, 74 S.N.2d
138 (1953). Code section 27-2508 was not mentioned.

89. 86 Ga. App. 382, 71 S.E.2d 832 (1952).
90. 209 Ga. 378, 72 S.E.2d 707 (1952).
91. 209 Ga. 378, syl. 2, 72 S.E.2d at 709 (1952).
92. Peacock v. State, 10 Ga. App. 402, 73 S.E. 404 (1912); WHARTON, EVIDENCE § 49

(1877). Compare GA. CODE § 38-1804 (1933).
93. Wilson v. State, 190 Ga. 824, 829-830, 10 S.E.2d 861 (1940) ; Whiddon v. State, 31

Ga. App. 776, 122 S.E. 243 (1924).
94. "What people in the neighborhood generally say is a fundamental source of inquiry

by which character may be established; . . . " Powell v. State, 101 Ga. 9, 17, 29
S.E. 309 (1897).
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were subject to the objections made and the ruling of the trial court
should have been held erroneous. '

One statute affecting witnesses was passed during 1953. It requires wit-
nesses who reside outside the county in which the case is pending but
within the State and within one hundred miles from the place of trial, to
appear in pe-son and testify in any civil case. The requirement applies
only to a witness who has been properly served with a subpoena and
tendered at the time of service a per diem of seven dollars and an amount
equal to seven cents per mile computed on the mileage each way between
the place of trial and the residence of the witness. The provision is not
to prevent the taking of depositions of a witness residing outside the
county in which the case is pending."

RELEVANCY

Townsend v. State7 was an appeal from a conviction of burglary. Error
was assigned on the trial court's ruling admitting in evidence a 1922 silver
dollar taken from the defendant's pocket. The objection was that the
dollar was not shown to be the same 1922 silver dollar that was taken
-from the burglarized premises. The Court of Appeals said, "In a case
dependent upon circumstantial evidence, each fact must be proved separate-
ly. The case cannot be made out all at once, and evidence which tends to
establish the issue in controversy is admissible." 9 The judgment was af-
firmed.

Ordinarily the character of the accused cannot be put in issue by the
State. Even in a case where. it is proper to prove a person's character
it is usually to be established by evidence of reputation and not by specific
acts."' Related to these propositions is the doctrine that evidence of the
commission of other crimes wholly independent of that for which accused
is on trial is inadmissible. Bacon v. State"' applies the latter principle.
The case was a prosecution for burglary and the conviction was affirmed
by the Court of Appeals but the Supreme Court reversed because of the

95. The mistake made by the Supreme Court in this case was also made in Maner v.
State, 45 Ga. App. 594, 165 S.E. 305 (1932) ; and in Stewart v. State. 37 Ga. App.
386, 140 S.E. 415 (1927). The unsoundness of the three decisions is made apnarent
by the opinion in the Maner case which cites authority holding that character is
to be proved by evidence of general reputation. The ouestions on cross-eyamination
in the three cases do not throw any light on the existing reputation of the accused
or on the witness' knowledge thereof. They deal with the witness' opinion and
judgment of character in the sense other than reputation and are irrelevant.

One current case deals with a phase of examination not connected with credi-
bility. Lively v. Thompson, 88 Ga. App. 31, 75 S.E.2d 846 (1953), holds that in
an action involving a boundary dispute the trial court properly admitted a diagram
to illustrate witness' testimony.

96. Ga. Laws 1953. pp. 46-48.
97. 86 Ga. App. 459, 71 S.E.2d 738 (1952).
98. 86 Ga. App. at 466-67, 71 S.E.2d 742-43 (1952).
99. Hall v. State. 86 Ga. App. 448, 71 S.E.2d 668 (1952).
100. Wilcher v. State, 87 Ga. App. 93, 73 S.E.2d 57 (1952), character of prosecuting

witness for violence.
101. 209 Ga. 261, 71 S.E.2d 615 (1952).
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admission of evidence of six convictions of defendant for burglary and
attempts to commit burglary. The Court of Appeals held the convictions
admissible to show intent to steal. The Supreme Court held that they were
not admissible even to show intent because the crimes were wholly in-
dependent, separate and distinct. Although the decision seems to be con-
trary to Wigmore's views "' the court presents a persuasive argument in
pointing out that all crimes involve as an element either intent or criminal
negligence and that consequently allowing proof of convictions to show
intent practically abolishes the rule against proof of other crimes. The
other question remains, when can the commission of another crime be
shown? The opinion in the present case answers, when there is some logical
connection between the two crimes. The test seems too vague and its ap-
plication to the facts of the present case is not clear. There is a con-
nection between the crimes, namely, they are all burglaries or attempts
to commit burglaries. The logic of the connection is that a person who
has made six attempts to commit burglaries will probably do so again.
Despite statements to the contrary in this and other cases, the reason for
usually excluding evidence of bad character and of other crimes is the
danger of unduly prejudicing the minds of the jury-not irrelevancy.1"3

The evidence is relevant. The statement in Code section 38-202 contains
a general rule and an exception. Criminal cases fall within the exception.
Perhaps the cases mean that commission of another crime may not be
proved unless (I) it is relevant for some purpose other than showing the
defendant's bad character and (2) the crimes are factually connected in
some way other than merely being of the same kind. Commission in the
same manner or by the same group of persons may be enough to establish
the connection. 4

When the defendant is on trial charged with a sexual offense the courts
are liberal in applying the exceptions admitting evidence of other crimes.'
The commission of other sexual offenses of the same kind will be received
to show identity or a general plan or scheme.

According to Sammons v. WJTebb ' evidence as to other transactions
at different times and concerning different parties is generally irrelevant
and inadmissible and where it is desired to use one thing, act, or transac-
tion in comparison with another to illustrate some condition, such as safe-
ty, the circumstances of such things must be substantially similar. The case
involved an airplane crash and applied the rule to exclude evidence of
another plane taking off from and landing on the same roadway on another
occasion.

102. 2 WIGMORE, EVIDENCE § 351 (2) (3d ed. 1940).
103. Id. §§ 193, 194.
104. E.g. Honea v. State, 181 Ga. 40, 41-42, 181 S.E. 416 (1935).
105. Graham v. State, 86 Ga. App. 896, 73 S.E.2d 46 (1952).
106. 86 Ga. App. 382, 71 S.E.2d 832 (1952). Another case in which a question of

relevancy was raised is Brand v. Pruitt, 86 Ga. App. 425, 71 S.E.2d 551 (1952).
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HEARSAY

The "hearsay rule" is to the effect that hearsay evidence is not ad-
missible.0 7 There are a number of exceptions to the rule which allow
certain types of hearsay, dying declarations, statements against interest,
etc., to be received. Professor Maguire of Harvard has suggested that
the greatest exception is made up of such hearsay as is admitted in ev-
idence because no one connected with the case recognizes it as hearsay.'
At least two examples occur in current cases. One of the counts of an
indictment charged the accused with having had sexual intercourse with
a named unmarried woman. Testimony by a nurse at Alto Medical Center
was admitted without objection to the effect that at the Center they
treated only venereal diseases and that the defendant was given penicillin
shots there. This was relied on, in connection with testimony that the girl
had a venereal disease and had received the same treatment, to show
intercourse between the two.' If the nurse's testimony was offered to
establish the opinion of the doctor who diagnosed the case, the testimony
would be inadmissable hearsay."0 However, there is a different analysis
upon which the evidence becomes admissible. The fact that he went to
a venereal disease clinic shows an admission by him that he has such a
disorder.

The second example of hearsay going unrecognized was a bail trover
action against a used car dealer for a stolen automobile. It was held
that any error in allowing a hypothetical question which assumed the
existence of certain accessories on the automobile was harmless because
of the subsequent introduction of a bill of sale to plaintiff showing that
the automobile had such accessories."' The holding seems to be incorrect.
The recital in the bill of sale was simply a hearsay declaration by the per-
son who sold the car to the plaintiff and therefore had no probative value.
If there had been an issue as to the title to the accessories the effect of
the bill as a conveyance would be involved and the description would not
be offered for a hearsay purpose. But here the bill of sale is offered to
show the existence of the accessories on the car, and the statement in the
bill is evidence which rests mainly on the veracity of a person other than
a witness on the stand,"' namely, the seller of the car.

In a prosecution for conversion of money by a bailee after trust there
was testimony by the son of the alleged bailor that the money was handed
to him by his sister who said that it was the money of their mother. This
testimony was apparently objected to on the ground that it was hearsay.

107. See GA. CODE § 38-301 (1933).
108. MAGUIRE, EVIDENCE, COMMON SENSE AND COMMON LAW p. 128 (1947).
109. Bennefield v. State, 86 Ga. App. 285, 71 S.E.2d 760 (1952).
110. People v. Bush, 300 Ill. 532, 133 N.E. 201 (1921). Is Eubanks v. Hilliard, 88 Ga.

App. 106, 76 S.E.2d 133 (1953), another example of hearsay which was over-
looked?

111. Hamilton v. Pulaski County, 86 Ga. App. 705, 72 S.E.2d 487 (1952).
112. GA. CODE § 38-301 (1933).
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The trial court permitted the evidence to be introduced and the Court of
Appeals said that the evidence was not improperly admitted. 3 The de-
cision is not clear. If the testimony was offered to explain how he came
to have the money or why he turned it over to the bailee, the account of
the sister's statement would not be hearsay. But the indictment alleged
that it was the mother's money and the plea of not guilty put this fact
in issue. If the quotation of the sister was offered to show whose money
it was, the testimony would be hearsay. The witness (the son) did not
know whose money it was except from what his sister told him; therefore
the evidence would not derive its value solely from the credit of the
witness but would rest mainly on the veracity of another person (the
sister). Does the court mean that the evidence was hearsay but that it
came within the exception for res gestae ?",

The rule that the State may introduce evidence of a complaint by a
victim of an alleged rape was reaffirmed and the same case held that the
failure of the female to name her assailant in making the complaint would
not make it inadmissible." 5 Another case pointed out that what is said
to a witness over the telephone as to the identity of the speaker on the
line is hearsay and cannot be used to identify the person with whom the
witness was talking."' If the person must be identified before his state-
ment is admissible for the purpose for which it is offered, the testimony
will not be admissible without some other evidence of identity than his
declaration over the telephone as to who he is.

ADMISSIONS AND CONFESSIONS

A portion of the answer admitting payment of premium, although
stricken by defendant insurer, is admissible in evidence on the question of
payment when offered by plaintiff." 7 The statement in the stricken portion
is not conclusive as a solemn admission in judicio would be,"' but is to be
weighed by the jury along with the other evidence.

Newly discovered evidence of extrajudicial admissions may under cer-
tain circumstances be ground for a new trial."' In a proper case a state-
ment by a third person may be binding on a party to the case as an ad-
mission. 25 But obviously a reference of a witness by one person to another
for information, when neither person is a party to the case, is not sufficient
to make the information obtained admissible. 2 ' Nor will a letter be

113. Dyer v. State, 86 Ga. App. 835, 72 S.E.2d 781 (1952).
114. GA. CODE § 38-305 (1933).
115. Robinson v.' State, 209 Ga. 650, 75 S.E.2d 9 (1952).
116. Denson v. State, 209 Ga. 355, 72 S.E.2d 725 (1952).
117. National Life & Acc. Ins. Co. v. Moore, 86 Ga. App. 618, 72 S.E.2d 141 (1952).
118. The unstricken portion of the answer would be a conclusive admission until with-

drawn by amendment. See Mims v. Jones, 135 Ga. 541, 544, 69 S.E. 824 (1910).
119. Wiggins v. Lord, 87 Ga. App. 486, 74 S.E.2d 389 (1953).
120. GA. CODE §§ 38-405 (1), 38-406, 38-407 (1933).
121. Palmer v. Jackson, 86 Ga. App. 642, 72 S.E.2d 130 (1952).
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admissible as an admission by a party merely because it was written by
his attorney if the attorney was acting for a different client in writing
the letter.'" A statement by an agent may be binding on the principal if the
agent had authority to make the statement, but authority to do an act,
e.g., sell insurance, does not carry with it authority to make subsequent
statements about the transaction. 123 Thus, a truck driver's admission of a
past wrongful act is evidence against him but may not be used as evidence
against his employer.' On the other hand, declarations of a conspirator
during the perpetration of the wrongful act and its subsequent conceal-
ment are admissible against a co-conspirator. 5

In Roseborough v. State12 the failure of the accused to speak, when a
cab driver described to an officer in the presence of the accused the activities
of the latter during the night after the crime was committed, was held
not to amount to an admission. According to the Supreme Court the cir-
cumstances required neither an answer nor a denial. However, the two
cases cited as authority are not in point. The first one merely held that
there was no admission by silence when the accused did not deny his guilt
upon arrest, nothing having been said to him or in his presence. The second
deals with the sufficiency of an admission by silence to convict, rather
than admissibility. If the statement of the cab driver tended to implicate
the prisoner in the crime other Georgia cases indicate that his silence
would be an admission." 7 Two current cases discuss the distinction be-
tween confessions and incriminatory admissions.'28

Admissions or propositions made with a view to a compromise are
not proper evidence but there is a difference between a compromise and
a settlement. Evidence of the latter is admissible as is held in two current
cases."-' One of these, Jannev v. Dugger, approves the receipt in evidence
of testimony concerning an admission made in an offer to settle upon cer-
tain terms an unquestioned claim. The testimony was to the effect that
the defendant's attorney agreed for the amount claimed to be paid if
minor defects in bathroom equipment placed in the defendant's house
wc're remedied. This did not relate to a compromise and therefore was
admissible. Tbe distinction is overlooked in Barnett v. J'Jhatley."' The re-
sult of excludinpt the evidence may be proper but if so, the correct reason
is the orninion rule." t

122. Brown v. Bridges, 86 Ga. App. 455, 71 S.E.2d 665 (1952).
123. National Life & Ace. Ins. Co. v. Hullender, 86 Ga. App. 438, 71 S.E.2d 754 (1952).
124. A.K. Adams & Co. v. Homeyer, 87 Ga. App. 301, 73 S.E.2d 581 (1952).
125. Mitchell v. State, 86 Ga. App. 292, 71 S.E.2d 756 (1952).
126. 209 Ga. 362, 72 S.E.2d 717 (1952).
127. Smiley v. State. 156 Ga. 60, 118 S.E. 713 (1923) ; McCormick v. State, 176 Ga. 21,

166 S.E. 762 (1932).
128. James v. State, 86 Ga. App. 282, 71 S.E.2d 568 (1952) ; Braswell v. State, 87 Ga.

App. 430, 74 S.E.2d 106 (1953).
129. Janney v. Dugger, 86 Ga. App. 414, 71 S.E.2d 777 (1952); Pacific Nat. Fire Ins.

Co. v. Beavers, 87 Ga. App. 294. 73 S.E.2d 765 (1952). Compare Walker v. Smith,
87 Ga. App. 517, 74 S.E.374 (1953).

130. 87 Ga. App. 860, syl. 2, 75 S.E.2d 667 (1953).
131. Text accompanying note 138 infra.
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A statute providing for written requests for admission of facts and
genuineness of documents and for answers to the requests was adopted
in 1953. '32 The statute is modeled on Federal Civil Procedure Rule 3613

1

but contains two provisos not included in the Federal Rule. It has been
held that admissions or denials in response to a request under Rule 36
stand in the same relation to the case that sworn evidence bears.' The pur-
pose of the Rule is said to be to expedite the trial and to relieve parties
of the cost and labor of proving facts which will not be disputed on the
trial and the truth of which can be ascertained by reasonable inquiry.'3 5

Requests for admissions should not be used to discover facts as such, but
should be directed to those facts in issue, the truth of which is apparent
and may be shown not to have been substantially controverted after trial
has been completed.' 0 A somewhat related statute authorizes a superior
court judge in his discretion to order a pre-trial conference in any civil
action in his court.13 7

OPINION

In Barnett v. WJ'hatley ' mentioned under the topic Admissions, above,
the action grew out of a collision between a truck in which plaintiff was
riding and an automobile driven by defendant. The Court of Appeals ap-
proved the exclusion of evidence which would have shown an admission
by the owner of the truck that its driver was more at fault than was de-
fendant. The truck owner was not a party to the case. The court seemed to
look upon the rule against the evidence of a compromise as the reason for
its ruling.' The opinion rule appears to be a sounder explanation. The
rule is stated in Denson v. State' as follows, "The opinion of a witness
is not admissible as evidence when all the facts and circumstances are
capable of being clearly detailed and described, so that the jurors may
be able readily to form their own conclusion therefrom......

In Sammons v. WJ~ebb"' a witness was allowed to give his opinion that
under certain described circumstances a pilot should be able to see the
local landing field. The witness had flown a good deal as a passenger but
had never flown over the field in question although he had examined it
from the ground. On appeal the ruling was affirmed. The court's reason-
ing is not clearly stated but probably is to the effect that a non-expert can

132. Ga. Laws 1953, pp. 224-226.
133. FED. R. Civ. P., form 25.
134. Beasley v. United States, 81 F. Supp. 518 (E.D. S.C. 1948). Compare Walsh v.

Connecticut Mut. Life Ins. Co., 26 F. Supp. 566 (E.D. N.Y. 1939).
135. Electric Furnace Co. v. Fire Ass'n. of Philadelphia, 9 F.R.D. 741 (N.D. Ohio

1949) ; Van Horne v. Hines, 31 F. Supp. 346 (D.C. 1940).
136. Knowlton v. Atchison, T. & S. F. Ry. Co., 11 F.R.D. 62 (W.D. Mo. 1951).
137. Ga. Laws 1953, pp. 269-270. The provisions are similar to those of FED. R. Civ. P.,

16.
138. See n. 130 supra.
139. See syl. 2, 87 Ga. App. 860 (1953) and the case cited by the court at p. 864.
140. 209 Ga. 355, 72 S.E.2d 725 (1952).
141. Syl. 3,209 Ga. 355 (1952). Compare Ga. Code § 38-1708 (1933).
142. 86 Ga. App. 382, 71 S.E.2d 832 (1952).
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give his opinion (if he states the facts on which it is based) on a matter
about which an expert could properly testify in the form of an opinion.4
An assignment of error in Jones v. Universal C.I.T. Credit Corporation"'
complained of a ruling allowing a witness to testify that he sold a car for
$6oo. The ruling was approved, the Court of Appeals saying that the
testimony was not a conclusion. Janney v. Dugger.4' reiterates the well
known proposition that an opinion upon a question of Georgia law should
not be received from a witness.

CONCLUSION

The volume of evidence decisions was, as usual, large. In addition to
the cases discussed above, there were some involving the parol evidence
rule,14 harmless error and reversible error,147 objections and rulings,"
circumstantial evidence,14 and miscellaneous matters.' There were also
many decisions involving the sufficiency of the evidence. Many of them
are inconsequential and only a few are cited in the margin.'

In addition to the three statutes mentioned under the topics of Admis-
sions and Witnesses, the General Assembly passed and the Governor ap-
proved an act on bank records "'' which, in section S, provides:

143. See Milledgeville v. Wood, 114 Ga. 370, 372, 40 S.E. 239 (1901).
144. 88 Ga. App. 24, 75 S.E.2d 822 (1953).
145. See n. 129 supra.
146. Thompson v. Arrington, 209 Ga. 343, 72 S.E.2d 293 (1952); Mooney v. Boyd, 86

Ga. App. 369, 71 S.E.2d 685 (1952) ; Pfeffer v. General Cas. Co., 87 Ga. App. 173,
73 S.E.2d 234 (1952); Fisher v. J. A. Jones Const. Co., Inc., 87 Ga. App. 317, 73
S.E.2d 587 (1952); Fillingame v. Campbell, 87 Ga. App. 481, 74 S.E.2d 392
(1953) ; Skellie v. Gulf Finance Co., 88 Ga. App. 18, 75 S.E.2d 842 (1953).

147. Johnson v. State, 209 Ga. 333, 72 S.E.2d 291 (1952); Mitchell v. State, 86 Ga.
App. 292, 71 S.E.2d 756 (1952); Lively v. Thompson, 88 Ga. App. 31, 75 S.E.2d
846 (1953).

148. Starr v. State, 209 Ga. 258, 71 S.E.2d 654 (1952) ; Savage v. State, 209 Ga. 374,
72 S.E.2d 715 (1952) ; Potts v. State, 86 Ga. App. 779, 72 S.E.2d 553 (1952).

149. Hicks v. State, 86 Ga. App. 365, 71 S.E.2d 695 (1952) ; Townsend v. State, 86 Ga.
App. 459, 71 S.E.2d 738 (1952); Gibbons v. State, 86 Ga. App. 468, 71 S.E.2d 663
(1952); Harris v. State, 86 Ga. App. 607, 71 S.E.2d 861 (1952); Atlanta Gas
Light Co. v. Gholston, 87 Ga. App. 40, 73 S.E.2d 49 (1952), inference from an-
other inference.

150. Foundation for introduction of photograph, Trammell v. Matthews, 86 Ga. App.
661, 72 S.E.2d 132 (1952) ; objections to depositions, Hamilton v. Pulaski County,
86 Ga. App. 705, 72 S.E.2d 487 (1952) ; brief of evidence when official reporter
unavailable, Smith v. State, 86 Ga. App. 703, 72 S.E.2d 462 (1952) ; list of wit-
nesses on accusation, Cole v. State, 86 Ga. App. 770, 72 S.E.2d 537 (1952) ; func-
tions of judges and jury, Burke v. State, 86 Ga. App. 891, 72 S.E.2d 777 (1952).

151. Corroboration, Parker v. State, 86 Ga. App. 497, 71 S.E.2d 765 (1952) ; Weaver
v. State, 86 Ga. App. 699, 71 S.E.2d 901 (1952) ; Potts v. State, 86 Ga. App. 779,
72 S.E.2d 553 (1952); Drummond v. State, 87 Ga. App. 105, 73 S.E.2d 43 (1952)
(of accomplice in misdemeanor not necessary). Variance, Gaskins v. State, 86 Ga.
App. 766, 72 S.E.2d 547 (1952). Vague testimony by party construed against him,
Vogt v. Harris, 209 Ga. 749, 75 S.E.2d 808 (1953); Garrett v. Louisville & N. R.
Co., 86 Ga. App. 806, 72 S.E.2d 550 (1952). Newly discovered evidence, Graham
v. State, 86 Ga. App. 896, 73 S.E.2d 46 (1952).

152. Ga. Laws 1953, pp. 70-72. Section 5 on page 71.
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Any bank may cause any or all records at any time in its cus-
tody to be reproduced by the microphotographic process and any
reproduction so made shall have the same force and effect as the
original thereof and be admitted in evidence equally with the
original.

In spite of the large number of cases deciding evidence points during
1952-1953, none was of great importance. The significant developments
in Georgia in the field of evidence law during that period were statutory.


