
CRIMINAL LAW

By H. T. O'NEAL, JR.*

In years past, this section of the Mercer Law Review has been written
with the purpose of making some mention of every decision of the Georgia
Appella-te Courts on the subject of criminal law. This policy was motivated
by the fact that test material on Georgia criminal law was heretofore all
but non-existent, and it was thought that a mere collection of decisions in
narrative form would be of some benefit to the Bench and Bar, as well as
the students, of the State. This year, in order to avoid repetition of ma-
terial, this article will cover only such principles as have not received
treatment in past issues of the Mercer Law Review.

Too often the present-day student of the Law, in his quest for the ratio
decedendi, overlooks or ignores altogether the basic philosophies of crim-
inal jurisprudence. This State, with its wisdom, its justice, its moderation
in the administration of the criminal laws, might well be proud of its
progressive past and conservative present. Few men can presently realize
how radical was a State founded upon the unheard-of proposition that one
could not imprison his fellow-man for debt. The Nation once stared in
unbelief at the efforts of this State to compile its laws into a Code, yet
all have lived to follow her example. Today men everywhere look askance
at a system of law which permits its defendant, as it did in olden times,
to make an unsworn statement unassailable by any adversary. How incon-
gruous it is that these bulwarks of humanity have resulted in more capital
executions in the past twelve months than any other system in this great
nation. Well might the wise man conclude that a majestic lash is it which is
wielded by the hand of mercy.

CRIMINAL PRACTICE AND PROCEDURE

The Court of Appeals has held' that in a prosecution for taking, en-
ticing, alluring, or persuading a female child under the age of sixteen to
divers places for the purpose of taking immoral, improper, and indecent
liberties, the venue lies in the county in which the persuading and alluring
occurred, though the improper or indecent acts occurred in some other
county. Such a conclusion was based upon the theory that the gravamen
of the offense was the alluring and persuading, rather than the actual
perpetration of the improper acts.

Robinson v. State' is a clear and lucid decision as to the circumstances
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under which a judge is disqualified to serve in a criminal case in Georgia.
It holds, in substance, that bias and prejudice alone are not sufficient
grounds for disqualification, but that an actual pecuniary interest in the
outcome of the case or kinship within the sixth degree are the only legal
reasons for a disqualification of a trial judge. Further, it has also been
decided3 that in a case where a trial judge is related within the prohibited
degree to counsel in a case, and such counsel is operating upon a contingent
fee, a new trial should be granted even though opposing counsel knew of
the relationship and failed to insist upon disqualification, provided it ap-
pears that such aggrieved counsel did not know of the contingency of the
fee.

A sheriff cannot accept a cash bond in addition to a regular surety bond
posted by a defendant; and if he does, he holds the same as a trustee for
the depositor.' Undoubtedly, the reason for such a holding is that the
courts have no machinery for the forfeiting of a cash bond. The reason
such machinery has never been established should be obvious to all.

A plea of guilty in a criminal case is a conviction of the highest order,
standing on exactly the same footing as a conviction by a jury, and it
waives all defenses. But it does not waive the right to an acquittal upon
the ground that the indictment or accusation fails to charge a crime.' A
conviction or sentence for a capital crime on a plea of guilty to an accusa-
tion is absolutely void, regardless of the desire of the prisoner to waive
indictment.' The Supreme Court' reached such a conclusion by pronouncing
that it was inherent in the common law that no man could be sentenced
except upon an indictment by a grand jury; and the Code' authorizes such
plea on an accusation of a non-capital felony: consequently, no such waiver
is possible because it is nowhere expressly authorized. Nelson v. State' is
one step in the development of our law governing pleas of nolo contendere.
This case upholds the power of the trial judge to accept or reject such
plea in his own discretion, and upholds his power to impose the proper
criminal punishment prescribed by law for the crime. However, in con-
struing the scope of protection this plea gives against civil disqualifications,
it denied the right of power of a trial judge to revoke or suspend a driver's
license when passing sentence in a drunk-driving case upon a plea of nolo
contendere. This result was, of course, reached by the holding that such
a license is a civil privilege or qualification.

It is reversible error for a trial judge to interrupt a defendant's state-
ment, even to the extent of helping him clarify his position, in a case tried

3. Chadwick v. State, 87 Ga. App. 900, 75 S.E.2d 260 (1953).
4. Washburn v. Foster, 87 Ga. App. 132, 73 S.E.2d 240 (1952).
5. Hilliard v. State, 87 Ga. App. 769, 75 S.E.2d 173 (1953).
6. Webb v. Henlery, 209 Ga. 447, 74 S.E.2d 7 (1953).
7. See n. 6 supra.
8. GA. CODE ANN. § 27-704 (1933).
9. 87 Ga. App. 644, 75 S.E.2d 39 (1953).
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before a judge without a jury."° It has also been held" to be erroneous' for
a judge to fail to set a supersedeas bond where he has certified a bill of
exceptions assigning error upon denial of even an extraordinary motion
for new trial. Notwithstanding such decision, it should be borne in mind
that the rule12 allowing supersedeas bail as a matter of right, while bills
of exception are pending in misdemeanor cases, is limited to appeals in
which the validity of the conviction itself is being contested or inquired
into; and, in cases in which the grounds of appeal arise after a conviction,
supersedeas is not available as a matter of right. An example of the latter
type of case might be found in an appeal from a revocation of a suspended
sentence in a misdemeanor case.

Effort will now be made to offer some constructive criticism of a decision
which is thought to tacitly condone an evil. This decision is Fields v. State.3

The Court of Appeals upheld the right of the solicitor general to argue
to the jury that the Pardon and Parole Board could release a prisoner
after service of one-third of the minimum term. The flinging of such a
missile into a jury box is comparable to casting a blazing torch into a vat
of gasoline. This practice is so undesirable that no number of decisions
can lend it sanctity. It is almost inconceivable that anything could be more
destructive of a fair trial than an assertion to a jury that their verdict can,
and probably will be ignored or cut to pieces at the Pardon and Parole
Board. The effect of such an argument is to make a jury tend to triple its
punishment, since they feel that it will be cut to a third by the Board any-
way. What of the pathetic defendant convicted under such circumstances
who cannot prevail upon the Board? Along this same line, an assault'" was
made during the past year upon the propriety of a trial judge charging a
jury that "it would lie within the province of the proper State authorities
to formulate regulations whereby the defendant might be released after
serving minimum term fixed by the verdict." It was contended that this
charge alluded to nothing but the Parole Board, and that it was therefore
inherently inflammatory and prejudicial. The court repudiated this school
of thought, electing to embrace a rule laid out in JVeeks v. State 5 that it
is necessary to give such charge to advise the jury as to the effect of their
verdict. Infinitely preferable would be a flat, unequivocal statement that
a r-;soner could never serve more than a minimum term specified in a
verdict.

On the problem of repugnance of verdicts is the case of Finch v. State.6

This case held that where a man was tried under one indictment charging

10. See n. 3 supra.
11. Allen v. Pratt, Judge, 87 Ga. App. 705, 75 S.E.2d 329 (1953).
12. GA. CODE ANN. § 27-901 (1953 Rev.).
13. 88 Ga. App. 1, 75 S.E.2d 839 (1953).
14. Balkcom v. State, 86 Ga. App. 513, 71 S.E.2d 554 (1952).
15. 63 Ga. App. 773, 11 S.E.2d 670 (1940).
16. 87 Ga. App. 426, 74 S.E.2d 121 (1953).
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him with making liquor, and under another charging him with possessing
the liquor so made, and he was found guilty of manufacturing but not
guilty of possession, such verdicts were repugnant and void. How, reasoned
the court, could an individual be guilty of making something that he never
possessed ?

Continuing the policy of rigid construction of terms of a probation
sentence in favor of the defendant is the decision in Guest v. State." The
sentence was passed upon a conviction of abandonment and was suspended
upon condition that the defendant pay the sum of $20.00 per week. The
decision held that the terms of payment were too vague to operate as a
condition of probation in that they failed to specify whether the payments
were for a fine or-otherwise, and it was not specified to whom such pay-
ments should be made.

A few decisions upon the subject of criminal appellate procedure have
come down within the past year. One"8 held that it is within the power of
a municipality to require that an appeal be made from a conviction in
mayor's court to the mayor and council before a prisoner can proceed by
certiorati to the superior court. It has also been held1" that there is actually
no such thing as a valid reason or excuse for failure to include a brief of
evidence on the ground that the court reporter had absconded the jurisdic-
tion with his records. A sound and well-reasoned case is Graham v. State.25

This case, dealing with newly discovered evidence as a ground for new
trial, held that if such evidence is of such potency that it would likely
produce a different result upon another trial, and could not have been dis-
covered at the proper time by ordinary diligence, even though it may be
impeaching in nature and cumulative of facts recited in the defendant's
statement, a new trial should be had.

CRIMINAL EVIDENCE

A conviction of child molestation is valid upon the uncorroborated testi-
mony of a female victim; 2 ' and it was also held2 2 that the testimony of an
accomplice in a misdemeanor case need not be corroborated to sustain a
conviction.

A good definition and explanation of confessions and incriminating
statements (admissions) is found in the case of James v. State." It holds:
"There is a difference between an incriminating statement and a confession
of guilt. In an incriminating statement only one or more, but not all, of

17. 87 Ga. App. 184, 73 S.E.2d 218 (1952).
18. Rose v. Mayor of Thunderbolt, 86 Ga. App. 703, 72 S.E.2d 823 (1952).
19. Smith v. State, 86 Ga. App. 703, 72 S.E.2d 462 (1952).
20. 87 Ga. App. 896, 73 S.E.2d 46 (1952).
21. Curry v. State, 87 Ga. App. 451, 74 S.E.2d 249 (1953).
22. Drummond v. State, 87 Ga. App. 105, 73 S.E.2d 43 (1952).
23. 86 Ga. App. 282, 71 S.E.2d 568 (1952).
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the facts entering into the criminal act is confessed; that is every essential
element necessary to establish the crime with which the defendant is
charged is admitted. An admission of the main fact, from which the essen-
tial elements of the criminal act may be inferred amounts to an admission
of the crime itself."

A governor 4 of sorts has been placed upon prosecuting attorneys who
use inflammatory innuendo. The Ralls case25 was reversed because a solici-
tor general inquired of a witness whether the coroner's jury had recom-
mended holding the defendant for murder. A reversal was had in Cole v.
State26 because of an unwarranted snipe at defense counsel by a witness,
the facts being that the witness inquired whether such counsel was the one
who begged a witness not to testify against the defendant.

Bad law is frequently written in cases where the court, because of over-
whelming evidence, is hasty or incautious in the language -with which it
affirms a conviction. Certainly the case of Mitchell v. State" is a prime
example. In that case the court upheld the admission into evidence against
a defendant of the confession of a conspirator made at a time when such
conspirator was confined in jail. The court was of the opinion that "the
enterprise may not be at an end, so long as the concealment of the crime
or the indentity of all the conspirators has not been disclosed." If that
proposition is sound, one might well conclude that a conspiracy still exists
unless co-defendants insist on testifying against each other. Or it might
be said that such conspiracy continued as long as one defendant wished
another well upon his trial.

A witness cannot be cross-examined as to whether or not he employed
counsel to aid in prosecution of a criminal case until a foundation is first
laid by having the witness testify that he holds no bias or ill-will against
the defendant on trial.28 It is a long-standing rule of evidence in this State
that a party cannot impeach a witness voluntarily called by him unless he
can show to the court that he has been entrapped by said witness by a
previous contradictory statement,29 and he cannot impeach even under such
plea of entrapment unless the statement was made directly to him or his
attorney, or was made to some person with direction to communicate it
to the party or his counsel, and such communication was actually made and
acted upon."0 It has now been held 3' that in any instance in which a written
statement has been given to one who has authority in law to make criminal

24. Rails v. State, 87 Ga. App. 655, 75 S.E.2d 26 (1953).
25. See n. 24 supra.
26. 86 Ga. App. 770, 72 S.E.2d 537 (1952).
27. Mitchell v. State, 86 Ga. App. 292, 71 S.E.2d 756 (1952).
28. McCauley v. State, 86 Ga. App. 509, 71 S.E.2d 664 (1952).
29. GA. CODE ANN. § 38-801 (1937).
30. Carter v. State, 17 Ga. App. 244, 86 S.E. 413 (1915) ; Riggins v. State, 67 Ga. App.

309, 20 S.E.2d 95 (1942).
31. Sparks v. State, 209 Ga. 250, 71 S.E.2d 608 (1952).
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investigations for the State, the solicitor general can rely upon it as fully
as if it had been made directly to him. Further:,32 a witness may be im-
peached by use of his statements at a commitment hearing as effectually
by one who heard him testify as by written notes, transcript, or memo-
randa.

Probably the only vice comparable with the Parole Board argument
condemned above is the subterfuge and device of injecting into a trial past
crimes or misdoings of the defendant. This practice has been heartily
condemned in each of the previous survey issues of the Mercer Law Re-
view. During the period of this survey, life has been breathed into this
contention by a decision of the Supreme Court3 and by one of the Court of
Appeals.3 Both decisions hold, in substance, that the statutory rule 5 pro-
hibiting proof of "other crimes" is still in effect, and the appellate courts
have no power to repeal it by gradually chiseling it away.

Denson v. State" holds that in order for a witness to testify as to what
was said during a telephone conversation, such witness must first be able
to swear that he recognized the voice of the person speaking independently
of the speaker's identification of himself. It is believed that the case of
Robinson v. State" has expanded the doctrine that the prosecutrix in a
rape case can testify as to the fact of her complaint but not as to the
details of such complaint. This case even allowed testimony that the pros-
ecutrix was nervous and took a dose of medicine. As a practical matter of
fact, a broader range of facts are provable in prosecutions for sex crimes
than in other criminal transactions. 38

SUBSTANTIVE CRIMINAL LAW

In perjury cases the test of the materiality of the false statement is not
whether such statement actually had an effect upon the proceeding in which
it was uttered, but whether or not it could have influenced the result of the
trial.3"

An extremely hard result was reached in the case of Allen v. State,"0 a
case of carrying a pistol without a license. In that case the prosecution
proved that the defendant was found with a pistol in his possession, and
of course the burden shifted to the defendant to justify his acts. This he
sought to do by introduction into evidence a license to carry a pistol. The
upshot of the matter was that he was convicted, and that conviction was

32. Chambers v. State, 88 Ga. App. 57, 76 S.E.2d 84 (1953).
33. Bacon v. State, 209 Ga. 261, 71 S.E.2d 615 (1952).
34. Walker v. State, 86 Ga. App. 875, 72 S.E.2d 774 (1952).
35. GA. CODE ANN. § 38-202 (1937).
36. Denson v. State, 209 Ga. 355, 72. S.E.2d 725 (1952).
37. 209 Ga. 650, 75 S.E.2d 9 (1953).
38. Potts v. State, 86 Ga. App. 779, 72 S.E.2d 553 (1952).
39. Hardison v. State, 86 Ga. App. 403, 71 S.E.2d 525 (1952).
40. 86 Ga. App. 403, 71 S.E.2d 870 (1952).
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affirmed on the ground that no showing was made by him that the pistol
he was carrying was the identical pistol described in the license.

In prosecutions for assult with intent to murder, the jury may find the
specific intent to kill necessary to warrant a conviction from the "nature of
the instrument used in making the assault, the manner of its use and the
nature of the wounds inflicted."'"

An indictment for the offense of larceny after trust must specifically
allege the nature of legal status of the victim of the larceny by stating
whether such victim is an individual, a partnership, or a corporation.'
Actually, there are three compelling and imperative reasons why this is
necessary: first, a different defense might be available as against different
prosecutors, and the defendant should be put on notice as to that which
he must defend against; second, such loose pleading by the prosecution
could rob a defendant of a right to plead a former acquittal or convic-
tion; third and equally important, the lack of specific allegation and proof
of the identity of the victim could readily prohibit a defendant from inter-
posing a defense of the criminal Statute of Limitations.

41. Dyer v. State, 86 Ga. App. 835, 72 S.E.2d 781 (1952).
42. Nickles v. State, 86 Ga. App. 290, 71 S.E.2d 578 (1952).


