
CONTRACTS

By Roy M. LILLY* AND HEYWARD VANN**

During the survey period the Supreme Court and Court of Appeals
decided fifty cases involving various facets of the law of contracts. As
usual most of the cases were routine. A few are of sufficient interest to
warrant comment.

Perhaps the most important decision on this subject was one by the
Supreme Court putting to rest the confusion as to whether a bona fide
dispute was a prerequisite to an accord and satisfaction of an account
where the creditor cashed the debtor's check for a smaller sum than the
account but which was tendered in full payment of it.'

In the year 1944, the Court of Appeals held that an accord and satis-
faction resulted under such circumstances even though there was no bona
fide dispute as to the amount due on the account.2 On certiorari, the Su-
preme Court reversed the Court of Appeals on this decision and held that
a bona fide dispute must exist before there can be an accord and satisfac-
tion.3 In a strong dissent concurred in by the late Justice Atkinson, Justice
Duckworth pointed out that the majority opinion added more confusion
than clarity to the situation because it was contrary to earlier Supreme
Court decisions which were concurred in by all the Justices.

In a case" decided during the survey period the Court of Appeals fol-
lowed the majority opinion of the Supreme Court in the last case, but was
rewarded with a reversal when the Supreme Court, on certiorari, rejected
its majority opinion in the former case and adopted instead the dissenting
opinion by Justice Duckworth.

Let the creditor beware of the checks when they come bearing the nota-
tion "Payment in full."

In Glosser v. Powers,5 the Supreme Court held that public policy was
violated by a contract in which a veteran agreed to acquire real estate
with the aid of a G. I. loan and to convey it to a non-veteran who furnished
the money for the down payment and loan closing expenses. The court
said that the contract in effect was an assignment of the veteran's right to
benefits conferred by Servicemen's Readjustment Act of 1944, in violation
of an express prohibition contained in the act.
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1. Rivers v. Cole Corp., 209 Ga. 406, 73 S.E.2d 196 (1952).
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3. Sylvania Electric Products, Inc. v. Electric Wholesalers, Inc., 198 Ga. 870, 33
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5. 209 Ga. 149, 71 S.E.2d 230 (1952).
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The Court of Appeals held in Saunders v. Sasser' that where a lease
for a stated period at a stated price contained an option of renewal which
failed to specify either the duration of the new term or the amount of
rent, the renewal will be construed to apply to a new term of the same
duration for the same rent.

Following an earlier decision7 the Court of Appeals held that a loan
receipt taken by an insurance company in the usual form did not constitute
an assignment of the claim and that the insured continued as the real party
in interest for the purpose of suit.' The court held further that where
the draft for the consideration expressed in the loan receipt was delivered
subsequent to the execution of the latter, statements contained on the
draft that it was in full settlement of the claim were ineffective to change
the relationship between the parties, because there was new considera-
tion.

In James v. Tarpley' the plaintiff sought in vain to sidestep his $603.19
release in order to recover damages in the amount of $75,000.00. On the
day following the automobile accident, the plaintiff signed a release forever
discharging defendants "from all ... suits ...claims and demands what-
soever . . . as a result of or growing out of any and all injuries both to
persons and . .. damages to property resulting or to result or which
might result" from the accident. Later plaintiff tendered to defendants
the $603.19 consideration paid for the release and offered to rescind it.
Defendants refused. Plaintiff sued for recission and damages in the sum
of $75,ooo.oo. He alleged that at the time the release was signed that
both he and defendants believed that plaintiff had only suffered damage
to his automobile and a laceration on his head which was not serious. He
alleged that his injuries later proved to be of a serious nature, and that
the release was executed as the result of the mutual mistake of fact as
to the nature of his injuries. The trial court sustained a general demurrer
to the petition. The Supreme Court affirmed on the ground that the peti-
tion showed an ignorance of fact rather than a mistake of fact and that
the release expressly anticipated that other injuries might show up.

The Court of Appeals stopped another effort to get around a release."
The releasor contended that she thought she was signing a mere receipt
for payment of damages to her husband's car but she gave no legal excuse
for not reading the release.

In one case" the Court of Appeals held that the provision in the lease
relieving the landlord from liability for all damages to person or prop-

6. 86 Ga. App. 499, 71 S.E.2d 709 (1952).
7. McCann v. Dixie Lake & Realty Co., 44 Ga. App. 700, 162 S.E. 869 (1932).
8. Green v. Johns, 86 Ga. App. 646, 72 S.E.2d 78 (1952).
9. 209 Ga. 421, 73 S.E.2d 188 (1952).

10. Drew v. Lyle, 88 Ga. App. 121, 76 S'.E.2d 142 (1953).
11. Plaza Hotel Co. v. Fine Products Co., 87 Ga. App. 460, 74 S.E.2d 372 (1953).
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erty sustained on the leased property during the term of the lease was
adequate to protect the landlord in a suit by the tenant to recover for
damages to his property resulting from a leak in the roof. In another
case 1 the Court of Appeals held that such a provision would protect the
landlord from simple negligence but not from wilful or wanton negligence
and that the petition was sufficient to take the case to a jury on the question
of whether the facts pleaded constituted wilful or wanton conduct on the
part of the landlord.

In one case 3 the Supreme Court held valid a restrictive covenant in a
contract of employment where it prohibited the employee from artificially
inseminating dairy cattle in five specified counties for a period of two
years. The court held that the area was not unreasonable even though
the employment contract provided that the employee's work would be
primarily in the territory within a twenty-mile radius of Royston, since
the evidence showed that the employer did serve customers in the entire
area. In another case 4 the Supreme Court held invalid a restrictive cove-
nant in an employment contract which prohibited the employee from en-
gaging in "any kind or character of business identical or similar with the
business operated by" the employer for a period of twelve months in a
well defined area. The court said that the period and area were reasonable
but that the restriction was fatally defective because the description of the
prohibited business was too indefinite.

A husband returned home and resumed his marital relation with his
estranged wife in consideration of her oral promise to make a will leaving
her property to him. The wife failed to make the required will before her
death. The husband sued her executor for damages for breach of the con-
tract. The trial court overruled general demurrers to the petition. On
direct bill of exceptions the Court of Appeals affirmed the trial court hold-
ing that the contract did not contravene the public policy of this State."

Plaintiff designed and manufactured a child's garment called "Handi-
Panti." Defendant, through its nation-wide sales organization, received
more orders than plaintiff could fill. Plaintiff and defendant entered into
a contract in which defendant agreed to manufacture the product and pay
plaintiff two and one-half per cent of the manufactured cost. After com-
plying with the contract for a time, defendant refused to pay plaintiff
the agreed percentage. Plaintiff sued for an accounting. Defendant filed
general demurrers which were overruled. On direct bill of exceptions the
Supreme Court affirmed the trial court and held that the contract was not
without consideration even though the product was not patented and

12. Brady v. Glosson, 87 Ga. App. 476, 74 S.E.2d 253 (1952).
13. Northeast Georgia Artificial Breeder Association, Inc. v. Brown, 209 Ga. 547, 74

S.E.2d 660 (1953).
14. Friedman v. Friedman, 209 Ga. 653, 74 S.E.2d 860 (1953).
15. First National Bank of Atlanta v. DeLoach, 87 Ga. App. 639, 74 S.E.2d 740 (1953).
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anyone could have copied the product after it was put on the market.
Justice Duckworth dissented on the ground that since the product was on
the market at the time of the contract, defendant could have copied it
and manufactured it without obligation to plaintiff and therefore the con-
tract was without consideration.16 It appears to the writers that the ma-
jority opinion presents the better view on this particular point. Defendant
acquired the right to use the name "Handi-Panti," if nothing more. "Mere
inadequacy of consideration alone will not void a contract." '1'

In the field of legislation, an amendatory act made material changes in
Code section 2o-5o6.18 The new section provides that obligations to pay
attorney's fees upon any note or other evidence of indebtedness shall be
valid if collected through an attorney at law. Provisions for attorney's
fees in a specific per cent are valid up to but not in excess of fifteen per
cent. If no specific per cent is provided in the instrument, it is fixed by
the act at fifteen per cent of the first $soo.oo and ten per cent of the
balance. The holder of the instrument is required to give the obligor
written notice of his intention to enforce the provision relating to the
payment of attorney's fees. The obligor has ten days from the receipt
of the notice to pay the principal and interest without the attorney's fees.
16. Alexis, Inc. v. Werbell, 209 Ga. 665, 75 S.E.2d 168 (1953).
17. GA. CODE § 20-307 (1933).
18. Ga. Laws 1953, p. 545.
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