
ADMINISTRATIVE LAW

By MAURICE S. CULP*

This study, like the two previously undertaken for the annual Survey
issues of the Mercer Law Review, is a report and an analysis of the
legislative and judicial development in the field of administrative law
during the calendar period, June I, i951 to June I, 1952.

At the outset it should be indicated that this study does not purport to
cover all that has happened in the field of administrative law in Georgia
during the designated period. It is emphasized that this is a report on
the legislative and judicial development of a particular subject and does
not attempt to discuss the specific rules, regulations or orders which may
have been issued by a great variety of administrative agencies during the
period.

To avoid overlapping with the field of constitutional law, administra-
tive law as it pertains primarily to constitutional law will be discussed
elsewhere. Agency-made law will not be discussed except as it appears in
the course of the discussion of specific litigated matters which have come
before the appellate courts during the reporting period.

In order that this study may fit into the pattern previously used by
this writer in discussing administrative law development for the Mercer
Law Review, it seems desirable to follow the same subdivisional analysis
which was followed in the previous study. This analysis is as follows:

I. The attitude of legislature and court toward administrative
finality.

2. Delegation of initial power to administrative agencies.

3. Notice and hearing.

4. Pleading.

5. Investigative powers, including the subpoena powers.

6. Hearing procedures.

7. Evidence.

8. Decision process, including rules as to responsibility for de-
cisions and the necessity of findings to support such decisions.

9. Rule-making, both as to power, including legislative reserva-
tion of power of disapproval, and the necessity for publica-
tion.

Io. Judicial review of administrative action.
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1928, University of Michigan; Member American Bar Association.
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ADMINISTRATIVE FINALITY

The Supreme Court of Georgia continued its determined course to main-
tain control over the administrative function.

To the recent cases of Conley v. Brophy' and Georgia Public Service
Commission v. Atlanta Gas Light Company' may be added the case of
Bankers Life and Casualty Co. v. Cravey,' decided by the Supreme Court
of Georgia in 1952. The court decided that the Insurance Commissioner
could not add requirements to those prescribed by the legislature in con-
sidering the renewal of a license application by a foreign insurance com-
pany. It was therefore arbitrary and capricious to refuse to renew the
license because of a failure to comply with the "additional" requirements
of the Insurance Commissioner. The language used by the Supreme Court
is significant:

The law does not confer upon the individual who happens to be Insurance
Commissioner unlimited power to entertain dissatisfaction or opinions arbi-
trarily and capriciously as a basis for refusal to renew the license. Ours is a
government by law and not by men. By referring to information that the com-
missioner shall require, the law contemplates that he must require it in the
manner prescribed by law, and it is made his duty to adopt that procedure
when necessary to require information which he desires as a basis upon which
to act in issuing or refusing to issue a renewal of the license. . . . We
hold that, having the power and duty to investigate this insurance company,
to inspect its original records and take the sworn testimony of its agents, he
had a duty to do so and was unauthorized to impose upon the company a duty
to copy its records and refuse a renewal of its license upon its failure in that
respect.

It is also significant that the court in its opinion in that case placed the
procedural requirements for the renewal of a license on the same plane
as that of a license revocation and refused to recognize a procedural
distinction between revocation and refusal to renew a license.

While the decision is more appropriately discussed under the heading
of constitutional law, it is appropriate to recognize that the basic authority
of an administrative agency was challenged and found inadequate in
Harris v. Duncan' which held invalid the price fixing authority of the
Milk Control Board because of the invalidity of the Milk Control Law5

as it was then written.

DELEGATION OF INITIAL AUTHORITY

During the reporting period the General Assembly passed a limited
amount of legislation delegating authority to issue rules and regulations
in order to effectuate legislation enacted by it. The 1952 session of the
legislature enacted legislation vesting rule-making authority in the fol-
lowing administrative agencies:

1. 207 Ga. 30, 60 S.E.2d 122 (1950).
2. 205 Ga. 863, 55 S.E.2d 618 (1949).
3. 208 Ga. 682, 69 S.E.2d 87 (1952).
4. 208 Ga. 561, 67 S.E.2d 692 (1951).
5. GA. CODE ANN. § 42-523, et seq. (Supp. 1951).
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(I) The Milk Control Board,6

(2) The Insurance Commissioner, in licensing, renewing licenses of
insurance companies,'

(3) The State Board for Vocational Education,8 and

(4) The State Board for Examination, Qualification and Registration
of Architects.'

NOTICE AND HEARING

While the legislature enacted no general statute dealing with the funda-
mentals of administrative procedure, it continued its policy of prescrib-
ing specific procedure for specific administrative officials whenever the
need is felt. In two instances specific provisions for procedures in licensing
situations were adopted. Section 13 of the Milk Control Law was amended
by adding a provision regulating the revocation or denial of a license." °

The other instance involves applications to renew licenses by insurance
companies and the fundamentals of the hearings before the commissioner
on such applications. 1 The Insurance Commissioner, after having reached
a tentative decision to deny a renewal is required to give the applicant his
tentative conclusion and his reasons therefor, and the applicant is entitled
to a hearing before the commissioner upon written request, if made within
ten days after notice of the tentative conclusion. This hearing must be held
within thirty days of the request.

While there are no decisions or statutes recorded during the reporting
period which deal directly with administrative pleadings, there is one
statutory statement regarding the formal requirements of an application
for renewal of a license. In section io of the statute dealing with licensing
of insurance companies,'" the law states that no application shall be deemed
insufficient because it is not made on the form authorized by the Act to
be prescribed by the commissioner. The filing of the annual statement by
each company is declared to be deemed an application for renewal.'3

INVESTIGATIVE POWERS AND HEARING PROCEDURES

The decision of the Supreme Court of Georgia in Bankers Life and
Casualty Company v. Cravey" indicates very clearly that an administra-
tive official cannot exercise investigative powers over and beyond the scope
of such powers vested in him by the statute under which he exercises au-
thority. While the courts seem committed to a doctrine of strict construc-
tion of the investigative powers of an administrative agency, the legisla-

6. Ga. Laws 1952, p. 55.
7. Ga. Laws 1952, p. 144.
8. Ga. Laws 1952, p. 393.
9. Ga. Laws 1952, p. 457.

10. Ga. Laws 1952, p. 55, § 10.
11. Ga. Laws 1952, p. 144, § 6.
12. Ga. Laws 1952, p. 144, § 10.
13. Ga. Laws 1952, p. 144, 148.
14. See n. 3 supra.
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tures may be very free with the investigative power in the statute itself.
For example, the Insurance Commissioner now has broad investigative
authority" in conducting hearings for the renewal of licenses. The statute
states that the "Commissioner may conduct such hearing as he may deem
necessary in passing upon any application for an original license or for
the renewal of any annual license. In so doing, he may summon witnesses,
administer oaths, and receive parole (parol) and documentary evidence.
He may conduct such hearings within and without the State, in person or
by his duly authorized deputy or agent."'"

It is a standard practice of the Georgia Legislature to specify some
hearing procedure whenever it endows an administrative agency with
authority to revoke or suspend licenses. There are two instances of this
kind in the legislative Acts of the 1952 session. Section 13 of the Milk Con-
trol Law now sets forth some procedure for the hearing on the revocation
or denial of a license,17 and sections 6 to 8 of the Insurance Companies
Licensing Law 8 are even more detailed in respect to hearings.

EVIDENCE

In this field the activity of the courts has been primarily with the
problems of evidence in proceedings before the State Board of Work-
men's Compensation. In Lumbermens Mutual Casualty Company v.
Reed" the court held a finding of fact will not be disturbed where sup-
ported by competent evidence in the absence of fraud. While this decision
is not very precise on the quantum of evidence needed, the Court of Ap-
peals was very specific on that point in another case, as indicated by the
following quotation: "The single director or the full board, as the case
may be, constitutes the fact finding body, and if there is any evidence to
sustain a finding made, no matter how much evidence there is to the
contrary, this court will not disturb that finding, unless contrary to law in
some manner. ' 20

The weight accorded to expert witnesses by administrative bodies has
not been given much judicial consideration. However, the Court of Ap-
peals in American Motorists Ins. Co. v. Blaylock" determined that the
opinions of expert witnesses, while entitled to great weight, are advisory
only and the board is bound thereby only to the extent that it gives cre-
dence to such opinions.

There was during the reporting period one legislative declaration of
the evidentiary effect of the proper promulgation of administrative rules
and regulations. This statute establishes the admissibility in evidence of

15. Ga. Laws 1952, p. 144, 147.
16. While this is not the place to discuss the jurisdictional problem, it should be in-

dicated that there may be an example of the exercise of extra-territorial jurisdic-
tion here. However, the problem may be academic because of the unique position
which the foreign corporation holds in American law.

17. Ga. Laws 1952, p. 55, 59.
18. Ga. Laws 1952, pp. 144, 146-148.
19. 84 Ga. App. 541, 66 S.E.2d 360 (1951).
20. Massachusetts Bonding and Ins. Co. v. Turk, 84 Ga. App. 547, 66 S.E.2d 364

(1951).
21. 84 Ga. App. 409, 66 S.E.2d 126 (1951).
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Game and Fish Commission regulations when certified by the clerk of the
court of ordinary where such rules are properly filed.22

DE('ISION PROCESS

\V7hile there were no judicial decisions on the details of the decision
process reported during the period covered, one statute deals at some
length with the problem. - This statute governs the Insurance Commis-
sioner in his consideration of an application for the renewal of a license.
When he has tentatively determined upon a denial, he is required to notify
the applicant of his tentative conclusion and the reasons for the determina-
tion. The applicant then can demand a hearing in writing which must be
held promptly and within thirty days of demand. The commissioner at
this hearing is required to receive all relevant evidence on applicant's
behalf, whether oral or documentary, summon witnesses at the applicant's
request and consider all of the evidence submitted at the hearing in reach-
ing his decision. The commissioner must reach a decision and notify the
applicant within ten days of the conclusion of the hearing.

This procedure is outlined in some detail because it represents a more
complete type of statutory decision process designed to obtain a sound
and prompt decision on the license renewal issue. A less elaborate pro-
vision was added to section 13 of the Milk Control Law."

JUDICIAL REVIEW OF ADMINISTRATIVE ACTION

No general administrative procedure statute has been adopted in Geor-
gia, and judicial review of administrative action depends upon specific
statutory provisions relative to each agency and upon the relevant com-
mon law and equity remedies which are not predicated on specific statutory
authorizations.

Continuing the policy of adding statutory review provisions in legisla-
tion dealing with the individual agencies, the 1952 session of the
legislature added to section i9(e) of the Milk Control Law"- the follow-
Ing sentence:

Any review of an order of the Board pursuant to this Section shall be
brought in equity only by a person who has exhausted before the Board the
administrative remedies herein provided and shall be limited to the issues
and evidence thereon presented to the Board in accordance with the foregoing
prescribed procedure.

This provision serves to stress the importance of building an adequate
administrative record to insure successful judicial review. 26

22. Ga. Laws 1952, pp. 206, 207-208.
23. Ga. Laws 1952, p. 144.
24. Ga. Laws 1952, p. 55, 59.
25. Ga. Laws 1952, p. 5, 66.
26. See Ga. Laws 1952, p. 144, 148. This statute very carefully preserves the existing

judicial review, and section 10 concludes with the following clauses: " . . . pro-
vided, however, nothing contained in this Act shall be construed to deny to any ap-
plicant for a license any existing right to review by the courts of the Commis-
sioner's action as now provided by laws."
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During the reporting period the courts continued to utilize non-statutory
methods of reviewing administrative action.

The injunction is always a very useful method and was used in two
cases.

27

A licensee whose license renewal had been denied secured judicial re-
view through the use of the writ of mandamus against the Insurance Com-
missioner."

A review of the price fixing authority of the Milk Control Board was
obtained, through a defense to a civil enforcement proceeding brought
by the board against a seller who had been denied a license previously.'

Several decisions involving a statutory method of review were dis-
cussed under the topic of evidence and will not be repeated here. 0

27. In Williams v. Cedartown Textiles, Inc., 208 Ga. 659, 68 S.E.2d 705 (1952), the
injunction was used by an employer. The immediate appeal arose from a contempt
citation in support of the injunction, and the court held that "The Taft-Hartley
Act does not deprive the State courts of their inherent equitable power to protect
the person and property of its citizens against unlawful conduct."
In Hardy v. Prather, 208 Ga. 764, 69 S.E.2d 269 (1952), the application for an
injunction was refused, and on a writ of error from this decision the Supreme
Court held "The writ of injunction does not lie against public officers when the
grant of the same would, either directly or indirectly, interfere with their per-
formance of duties imposed upon them by law."

28. Bankers Life & Casualty Co. v. Cravey, 208 Ga. 682, 69 S.E.2d 87 (1952).
29. Harris v. Duncan, 208 Ga. 561, 67 S.E.2d 692 (1951).
30. Since the decisional and statutory materials for the current reporting period are

relatively light, the reader should refer to the preceding Survey issues on this
subject where a greater variety of such materials has been considered: see Culp,
Administrative Law, 2 MERcER L. REv. 1-11 (1950); Culp, Administrative Law,
3 MERcEc L. REv. 1-12 (1951).


