
PROBLEMS OF FEDERAL JEOPARDY TAX ASSESS-
MENTS AND THE STATUTE OF LIMITATIONS

By L. BAYNE BARFIELD*

Practicing attorneys will be interested in, and not a little
startled at, two points of federal tax law herein briefly com-
mented upon:

I. Certain effects of a jeopardy tax assessment under I.R.C. sec-
tion 273; and

II. Statute of limitations in a criminal tax case under I.R.C. sec-
tion 3748.

I

With the necessity for federal revenue, the recent adverse
publicity concerning the Bureau of Internal Revenue, the ap-
parent willingness, not to say eagerness, of the public to have
the local laws on various illegal enterprises enforced on the fed-
eral level by application of the criminal penalties of the Internal
Revenue laws, it is not unreasonable to expect an increase in the
application of the various administrative powers of the commis-
sioner and collectors of Internal Revenue against the bigger
operators and, on the local level, against some of the smaller
ones. Therefore, one should not be surprised to have a client
come in with a notice of jeopardy assessment of an income tax
(with demand for payment), or to be confronted with an indict-
ment or information calling for criminal penalties on conviction.

The jeopardy assessment is authorized by I.R.C. section 273
and constitutes an exception to the rule laid down in section 272
that a re-determination of an alleged deficiency in tax due may
be had before the Tax Court before paying the tax.

"If the Commissioner believes that the assessment or collec-
tion of a deficiency will be jeopardized by delay, he shall immedi-
ately assess such deficiency (together with all interest, additional
amounts, or additions to the tax provided for by law) and notice
and demand shall be made by the Collector for the payment
thereof."'

There is virtually no judicial control over, nor are there leg-
islative standards for, the formulation by the commissioner of
his belief that the tax is in jeopardy.' In other words, virtually
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1. INT. REV. CODE § 273 (a).
2. Veedey v. Commissioner, 36 F.2d 342 (7th Cir. 1949); 1 U.S.T.C. 9 446.
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anything the commissioner thinks (or any of his subordinate
officers recommend) constitutes "jeopardy," authorizing the as-
sessment. This is true even of the imminent expiration of the
statute of limitations,3 although it would seem that Congress, by
its many other enactments in the Internal Revenue Code of
statutes of limitations, intended that the administrative process
should function within the time limits there laid down as reason-
able, and if it did not, that taxpayers should be thereafter pro-
tected from prosecution of "stale claims."

Under section 3655, the collector shall, within io days after
the jeopardy assessment, give notice to taxpayer of taxes due
and demand payment thereof.

Then, under section 3690 if said taxes are unpaid, "it shall
be lawful for the collector or his deputy to collect such taxes
with such interest and other additional amounts as are required
by law, by distraint and sale ... of the goods, chattels or effects,
including stocks, securities, bank accounts, and evidences of debt,
of the person delinquent aforesaid." And under section 3700, if
personal property is insufficient, seizure and sale of real estate
is authorized.

The only way to stop this, other than by the grace of the
collector or his deputy, is to:

(1) file a bond under section 273 (f) within ten days of notice and
demand and in not exceeding double the amount of the assess-
ment, or,

(2) make out a case of "exceptional and extraordinary circum-
stances" such as has been held to prevent the application of
section 3655, which prohibits suits to restrain the assessment
or collection of any tax.

Thus, within ten days of the notice and demand which your
client has just shown you and unless bond is posted or excep-
tional circumstances shown, all your client's property can be, and
probably will be, levied on and sold for taxes, the collection of
which may be barred by statute of limitations; 4 which are in-
valid :' or which are due on liquor found on leased premises where
levy is on the bank account of the owner of leased land.' And
the procedure is not a violation of "Due process" under the
Fourteenth Amendment of the U. S. Constitution.!

3. See n. 2 supra.
4. Bashara v. Hopkins, 195 Fed. 319 (4th Cir. 1925), cert. denied, 265 U.S.

584.
5. Reinecke v. Jennings & Co., 16 F.2d 927 (7th Cir. 1927).
6. Barclay v. Maloney, 36-2 U.S.T.C. 1 9483 (D.C.N.J. 1936).
7. Phillips v. Commissioner, 283 U.S. 589, 51 S.Ct. 608, 75 L. Ed. 1289

(1931); 2 U.S.C.T. 743.
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Leaving aside the question of posting bond, the reader is
naturally interested in what constitutes "exceptional circum-
stances" justifying a federal district court in issuing an injunc-
tion. General equity principles are not enough.' In addition to
the illegality of the tax, the special and extraordinary circum-
stances have been found in Miller v. Standard Nut Margarine
Company;' in Allen v. Regents of University System of Georgia,"
and by judge Davis in Middle District of Georgia in Rosenthal
v. Allen.1

In spite of the above decisions, it is a rare case that will meet
the requirements of "exceptional circumstances," so what about
posting the bond or paying the tax? This is definitely the thing
to do in the cases where the bond or tax is small. But since, it
has been said, the assessment has been hastily determined and
more often than not is excessive, your client will probably not
be able to pay an assessment of, say $IOO,OOO, or put up a bond
of $200,000. What then can be done? Nothing, except through
the grace of the collector or his deputies.

II

Not only is your client faced with probable loss of all his
property within ten days, but there is a strong likelihood of
criminal sanctions.

Suppose that your client, who resides and has his principal
place of business within the territorial jurisdiction of either the
Middle or Southern Federal judicial District of Georgia, comes
to you on March 20, 1953 and the jeopardy assessment relates
to taxes for the year 1949 without any of the circumstances re-
quiring application of a statute of limitations longer than the
general one of three years next after the commission of the of-
fense.' He filed his 1949 return on March 15, 195o in the col-
lection district of Georgia with the office in Atlanta.

You think that while he may lose his property, or some of it,
there is no danger of losing his liberty since the three year
8. Sturgeon v. Schuster, 158 F.2d 811 (10th Cir. 1947), cert. denied, 331

U.S. 817.
9. 284 U.S. 498, 52 S.Ct. 260, 76 L. Ed. 422 (1932), (ruining a business).

10. 304 U.S. 439, 57 S.Ct. 980, 82 L. Ed. 1148 (1938), (subjecting state
officers to criminal and civil penalties where admission tax is alleged
to be a penalty on State for failure to exact a tax from others on behalf
of U.S.)

11. 75 F. Supp. 879 (D.C. Ga. 1948), 41-1 U.S.T.C. 9132, (requiring
plaintiff to submit to loss of entire income and yet have to secure about
$45,000 to pay transferee assessment and file claim for refund and
bring suit for its recovery if necessary).

12. INT. REv. CODE § 3748.
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statute has expired. But that possibility deserves consideration.
I.R.C. section 53 (b) (i) provides, "Individual returns shall be
made to the collector for the district in which is located the legal
residence or principal place of business of the person making
the return ..."13 So your client filed his return correctly. The
collector for the Georgia district is located within the territorial
jurisdiction of the Federal District Court for the Northern Dis-
trict of Georgia. The criminal offenses under the Internal Rev-
enue laws arising out of filing the return, or failure to file, are
committed where the return is filed, or should have been filed,
and an indictment or information against the taxpayer must be
found there. A return filed in a branch office of a collector is
forwarded to the main office and is filed there.14

Your client, however, resides in and has his principal place
of business in either the Middle or Southern Federal Judicial
District, thus being in a different judicial district from that in
which the offense is committed. The Fifth Circuit Court of Ap-
peals (in whose jurisdiction Georgia lies) has twice held that
in this situation your client is "absent from the district" in which
the offense is committed and that the statute of limitations on
prosecution has thus been tolled, both within the meaning of
I.R.C. section 3748.1' Thus your client has no protection under
the statute of limitations and can get none (unless he moves to
the district) as long as the above rulings hold in the Fifth Cir-
cuit. 1"

While the situation is bad for taxpayers of the Middle and
Southern District of Georgia (and other states similarly sit-
uated), it is not entirely satisfactory for taxpayers of the North-
ern District, for, while the district court there in a given case
might apply the rationale of United States v. Mathis,17 which
held absences from the district for business and pleasure in the
ordinary manner applicable to any other resident of the state did
not toll the statute, it might just as well adopt the opposite view
expressed by District Court in New York, in United States v.
Frankel.18 Furthermore, these taxpayers by moving, after filing,
to another district in Georgia or elsewhere, toll the statute.

So much for the hapless client. Suppose you, as his lawyer,

13. INT. REV. CODE § 52 (b) (1).
14. Bowles v. U.S., 73 F.2d 772 (4th Cir. 1934), cert. denied, 294 U.S. 710.
15. Capone v. Aderhold, 65 F.2d 130 (5th Cir. 1933). Capone v. Aderhold,

71 F.2d 160 (5th Cir. 1934), cert denied, 293 U.S. 589.
16. But cf. U. S. v. Elispoulos, 45 F. Supp. 777 (N.J.D.C. 1942) which holds

substantially to the contrary.
17. 28 F. Supp. 582 (D.C.N.J. 1939).
18. 39-2 U.S.T.C. 9714, but not officially reported.
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had prepared his return. Under section 3748, you, too, might not
have the protection of the six year statute of limitations on the
offense of "wilfully aiding or assisting in, or procuring, counsel-
ing, or advising the preparation . . . of a false or fraudulent
return . . . " because you, too, are "absent from the district.""U
And the same thing is true for the taxpayer under the six year
statute for offenses of defrauding or attempting to defraud and
wilfully attempting to evade or defeat the tax."0

CONCLUSION

To state the case suggests the answer: action by Congress to

(i) spell out what constitutes "jeopardy" authorizing the com-
missioner to act by summary process, and in so spelling out,
to exclude, in the opinion of this writer, the imminent ex-
piration of the statute of limitations; and

(2) clarify the meaning of "absent from the district," or pre-
ferably to eliminate it and let the statute applicable to other
federal criminal prosecutions govern. "

19. U. S. v. Kelly, 105 F.2d 912 (2d Cir. 1939).
20. See n. 14 supra.
21. 18 U.S.C. § 3290 (1946). The statute is tolled as to a person fleeing from

justice.
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