
FAILURE OF CONSIDERATION:
DEFENSE OR ILLUSION-

By SAM F. LowE, JR.*

Problems in contract law and procedure, similar to those set
out in the two sets of facts below have faced Georgia trial and
appellate courts for years.

i. A builder plaintiff filed suit on a contract for the erection
of a large apartment building. There was a balance of $300,000
due on the contract. The building had been erected in such
fashion that the rooms were about one foot less in interior size
than was required under the contract. Defendant owned the
lot on which the building was erected, but did not learn of the
lesser size until the building had been finished. To the suit,
which alleged substantial performance on the part of plaintiff,
defendant filed an answer in which the allegations of substantial
performance were denied. Defendant also filed a plea setting out
that there had been a partial failure of consideration with re-
spect to the size of the rooms, alleging that the measure of
damages in the partial failure was $200,000, the difference be-
tween the fair market value of the building as it was erected
and the fair market value as it should have been erected.

2. Tractor Company agreed to sell to Farmer a tractor equip-
ped with hydraulic attachments for farm use. Before the de-
livery of the tractor, Farmer executed to Tractor his note in
the sum of $2,ooo. After delivery, and during the first fifty
yards of plowing, the main hydraulic valve broke open and
broke loose from the frame of the tractor, to which it had been
insecurely welded. The valve was worth $125, and the cost of
installation and repair was $5o. Farmer failed to pay the note
when due, but kept the tractor. Tractor sued on the note. Farmer
answered, admitting the execution of the note, but pleaded a
total failure of consideration.

Georgia Code section 20-IIOI provides:
Performance, to be effectual, must be by the party bound to

perform, or his agent (where personal skill is not required), or
someone substituted, by consent, in his place. It must be a sub-
stantial compliance with the spirit, and not the letter only, of the
contract, and done within a reasonable time.

*Judge, Civil Court of Fulton County, Georgia.
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MERCER LAW REVIEW

Section 67-2002 (i) of the Code repeats these requirements
with respect to the foreclosure of liens of materialmen.

These two sections are no more than a simple statement of the
basic requirement that a party bound under a contract must
render at least substantial performance.

Georgia Code section 20-310 provides:

If the consideration, apparently good or valuable, fails either
wholly or in part before the promise is executed, such failure
may be pleaded in defense to the promise. If it be partial, an
apportionment must be made according to the facts of each
case.

This plea of failure of consideration is a special plea, avail-
able to a defendant at his option. It cannot be coupled logically
with an admission of the allegations of a plaintiff's petition, for
that would admit the defendant out of court. But, under Geor-
gia practice, the defendant has a perfect right to deny sub-
stantial performance and plead partial or total failure of con-
sideration.1

When the defendant denies substantial performance and files
the plea of partial or total failure of consideration, the court
must first put the case to the jury on the issue of substantial per-
formance, instructing them that if they find that the contract
has been substantially performed, they would be authorized to
find for the plaintiff. Then the court must turn to the plea of
failure of consideration and instruct the jury that the burden of
proof as to that plea is upon the defendant. The jury must
find that in some respect material enough to be measured in
money plaintiff has not performed his contract (or the property
delivered or erected did not measure up to the contract speci-
fications, which is the same thing).

If the jury has found for defendant on the plea of partial
failure and has found that the failure was sufficient that de-
fendant ought to be compensated in money, the result is that
plaintiff has been allowed to bring suit on the theory of per-
formance of a contract which plaintiff did not perform-while
defendant is required to accept a performance not contemplated
by him and to pay a price not agreed to by him, or by plaintiff
either, for that matter.

This is sometimes termed a "fair" basis upon which the re-
lationship begun between the parties in contract may be term-
inated.

It is possible that the Georgia appellate courts (along with
others) through the years have been so concerned with reach-

1. GA. CODE ANN. § 81-310 (Supp. 1951).
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FAILURE OF CONSIDERATION

ing a fair result under the particular facts of each case that
no true pattern of case law has been developed.

A fair sampling of some sixty-odd cases reveals that the
plaintiff deliverer or builder files his declaration on the basis
of either:

I. A note for the purchase price, bill of sale to secure debt,
or open account,

II. The contract itself, or

III. Assumpsit or quantum meruit.

I. ACTIONS ON NOTES, BILLS OF SALE, OR OPEN AccouNT.

These three methods of plaintiff procedure have the common
ground that the declaration is set out in such manner that the
plaintiff seller does not have to allege affirmatively a "substan-
tial" performance of the contract.

As to notes, the Code declares that partial or total failure
of consideration is a "matter of defense" against those not
holders in due course.! This, of course, places the burden of
pleading and introducing evidence upon the defendant.

There is no obvious difference between the Code section on
failure of consideration in "Contracts" and the one just cited
from "Bills and Notes." But consideration of this section im-
mediately raises one of the real problems in this analysis. What
is the difference between a denial that a contract has been "sub-
stantially" performed and a plea of failure of consideration?

Justice Bleckley once disposed of a suit on a note for an en-
gine and fixtures to which was filed a plea of general issue,
failure of consideration, breach of warranty and recoupment,
without hesitating, saying:

"Under the evidence in the record, the trial of this case in
the court below had an improper result. The machinery was
purchased at a price of $6oo, and by the undisputed test-
imony, an expenditure of $So would be sufficient to repair it and
make it perform good work. It is therefore not worthless so as
to entitle the purchaser to keep it without paying for it, al-
though in its present condition it may be inefficient, and if left
in that condition always, it would be worthless. Granting that
there was no substantial error committed by the court in its
charge to the jury, or otherwise during the progress of the
trial, the verdict is not sustainable, and a new trial should be had
for that reason.' '3

2. GA. CODE ANN. § 14-305 (Supp. 1951).
3. Trippe v. McLain, 87 Ga. 536. 13 S.E. 523 (1891).
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A little later, the Supreme Court had practically the same
case before it, engine and all. This time, the trial court in-
structed the jury that the engine had to conform to the war-
ranty and if they found it did not, they would be authorized
to find for the defendant. Counsel for the plaintiff took the
position that even had the engine not conformed to the war-
ranty, had the defect been slight and subject to remedy, the de-
fendant would have been entitled only to a reduction in the
amount of recovery. This latter position was sustained by the
Supreme Court, practically without discussion.4

Neither of these cases points out that the purchaser in each
had agreed to purchase a specific article and did not get what
the seller had agreed to sell him but got something else. Nor do
these cases go further and demonstrate (as do others which
are cited later) that when defendant is left to his remedy in
partial failure, defendant is required to prove his precise money
damages caused by the partial failure.

The mystery is either clarified or confounded in a later case
involving the sale of an outfit of printer's type and type ma-
terials.

"2. Where, in such a case, suit is entered upon the notes for
the full balance of the contract price of the articles contracted
to be delivered, and the defendant admits a prima facie case,
by acknowledging the execution of the notes, and assumes the
burden of proving his defenses, it is his privilege to plead and
to show that the plaintiff did not comply with the promise to
supply the missing articles, and, therefore, is not entitled to re-
cover at all on the contract sued on, but is restricted to an action
in quantum meruit for value of the goods actually furnished
and retained. But where, in such a case, the defendant does not
undertake to abate plaintiff's cause of action on express con-
tract on account of its partial failure to perform, but, instead,
pleads total failure of consideration, he is entitled to relief un-
der the contract sued on to the extent of the difference between
the contract price and the value of the articles actually de-
livered and retained."'

The court is saying in effect that a defendant in a note case
may plead and prove that plaintiff did not "substantially" per-
form the original contract, or may plead and prove a failure
of consideration. This reads well enough, but it is contrary to
what is said in Trippe v. McLain' and International Harvester

4. International Harvester Co. v. Adams, 135 Ga. 104, 68 S.E. 1093 (1910).
5. Courier-Herald v. American Type Founders, 34 Ga. App. 473, 130 S.E.

80 (1925).
6. See n. 3 eupra.
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Co. v. Adams' cases, for in each of them the higher court has

eliminated, after scrutiny of the appellate record, the defense

of no substantial performance. It is true that in the Courier-Her-

ald case' the substantial performance issue is not in the record,

so that these remarks might not be binding.

The substantial performance issue was the only one raised in

a case decided a bit later by the Court of Appeals." This was

an action on purchase money notes for land, the defendant plead-

ing that the plaintiff was unable to make good title because of

loan deeds and other encumbrances on the property. The opinion

states that the readiness and ability of plaintiff to make title is

a necessary precedent to recovery and that payment of the notes

depended upon that element. That is, of course, basically cor-

rect. But why could not the defendant here have been left to his

defense of partial failure and the amount of recovery on the

notes reduced by the amount due on the loan deeds and the

fair value of the encumbrances? Was it because he was not re-

quired to take unto himself property that was encumbered? If

so, then why was the engine purchaser required to keep the
.engine ?

If there is a distinction between the defense of no substantial

performance and that of failure of consideration, the question

of definition of total and partial failure of consideration again

arises. Apparently the Georgia rule eliminates total failure un-

less the subject matter be of no value whatever to anyone. The

question of value to the purchaser is not involved. Thus, if

brass jewelry which cannot be sold for jewelry be delivered in

the stead of gold jewelry, a plea of total failure would not be up-

held, since the brass has at least junk value."0

A number of cases have held that a plea of total failure of

consideration "includes" a plea of partial failure, so that it is

clear that a plea of total failure is sufficient to allow admission
of evidence as to partial failure.

The evidence as to partial failure must outline specifically in

what respects the property sold or conveyed did not measure up

and must show precisely in money the value of the failure.

Many cases have turned on the sole question of lack of money

7. See n. 4 supra.
8. See n. 5 supra.

9. Archibald Hardware Co. v. Gifford, 44 Ga. App. 837, 163 S.E. 254

(1932).
10. Harmon v. Black & Co., 32 Ga. App. 700, 124 S.E. 548 (1924); Hardee

v. Carter, 94 Ga. 482, 19 S.E. 715 (1893).

11. Morgan v. Printup Bros. & Pollard, 72 Ga. 66 (1883); Clegg-Ray Co.

v. Indiana Scale & Truck Co., 125 Ga. 558, 54 S.E. 538 (19,06) ; Pidcock

v. Crouch & Son, 7 Ga. App. 299, 66 S.E. 971 (1910); Thompson v.

Cordele Motor-Car Co., 26 Ga. App. 139, 105 S.E. 620 (1921); Branch

v. Blackshear Mfg. Co., 48 Ga. App. 356, 172 S.E. 586 (1934).
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MERCER LAW REVIEW

value evidence in a record full of evidence of what was wrong
with the subject-matter."

The rule as to waiver by inspection of property sold under
the note situation is not usually extended beyond the general
rule that waiver extends only as to patent defects. 3

A tender back of the property sold is not a condition precedent
to the right of a defendant to plead and prove a failure of con-
sideration. 4

Thus, it would seem that the defense of failure of considera-
tion is not at all akin to a defense of fraud. Actually, the cited
cases indicate that the defense of failure of consideration is a
defense that the purchaser has not received what he bargained
for and what the parties intended that he should receive. If this
is true, then there is little if any difference between a plea of
total failure of consideration and a plea of no substantial per-
formance. This means that the plea of partial failure of con-
sideration is a plea on the part of the defendant that he is
willing to accept what he has and take damages to make up for
his failure to get that for which he bargained.

In one trover action based upon a bill of sale to secure debt,
the defendant was held to exactly the rules just outlined in mak-
ing out a case of partial failure of consideration, and the case
was treated just as if it had been a note case."

In actions on open account, defendants have been held, so
far as pleas of total and partial failure of consideration are
concerned, to substantially the same general rules which apply
to suits on notes. 16

A number of the cases already cited have used the distinction
between an "executory" and an "executed" contract as a basis
for determining whether a defendant would be entitled to a gen-

12. Otis Bros. & Co. v. Holmes, 109 Ga. 775, 35 S.E. 119 (1900); Crouch &
Son v. Spooner, 9 Ga. App. 695, 72 S.E. 412 (1911); Stimpson Specialty
Co. v. Parker, 10 Ga. App. 295, 73 S.E. 412 (1912); Simpson v. Mc-
Millan, 26 Ga. App. 280, 105 S.E. 848 (1920); Horne & Ponder v.
Evans, 31 Ga. App. 370, 120 S.E. 787 (1923) ; Moore v. Smith, 31 Ga.
App. 491, 121 S.E. 136 (1924); Fallen v. Electric Appliance Co., 42
Ga. App. 96, 154 S.E. 915 (1930); Addison v. Cowart, 43 Ga. App. 365,
158 S.E. 804 (1931); Stanfield v. Columbus Casket Co., 46 Ga. App. 84,
166 S.E. 784 (1932); Hall v. Georgia Paper & Specialty Co., 57 Ga.
App. 817, 196 S.E. 926 (1938) ; Veal v. Weatherly, 68 Ga. App. 386, 23
S.E.2d 110 (1942).

13. Means v. Subers' Sons, 115 Ga. 371, 41 S.E. 633 (1902).
14. Toole v. Daniel, 9 Ga. App. 757, 72 S.E. 270 (1911).
15. Hall v. Southern Sales Co., 81 Ga. App. 392, 58 S.E.2d 925 (1950).
16. Hinkle v. Burt, 94 Ga. 506, 19 S.E. 828 (1892); Grier v. Enterprise

Stone Co., 126 Ga. 17, 54 S.E. 806 (1906); Wilson v. Park View Sani-
tarium, 135 Ga. 471, 69 S.E. 741 (1910); Muller v. Ludlow-Saylor Wire
Co., 141 Ga. 376, 81 S.E. 127 (1914); Consolidated Phosphate Co. v.
Sturdevant Co., 20 Ga. App. 474, 93 S.E. 155 (1917); Brown Shoe Co.
v. Crosby, 30 Ga. App. 534, 118 S.E. 446 (1923); Frank & Meyer Co.
v. White, 32 Ga. App. 613, 116 S.E. 855 (1924).
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eral judgment in his favor on a plea of no sufficient performance
or total failure of consideration. One action was in open account
for the price of a heater. Defendant contended that plaintiff had
represented that it would heat the whole house, that it would
not, and that plaintiff could not recover his money for that
reason. The court there took the position that since defendant
still had the heater the sale was an "executed" one, holding that
a breach of warranty does not annul an executed contract but
gives a right to damages. The following sentence was used: "It
may be pleaded in abatement of the purchase money." This
language and other language in the case seems to indicate that
the court had in mind some sort of apportionment of the pur-
chase price as the measure of damages. At any rate the "ex-
ecutory-executed" theory runs through many of these cases, and,
where the defendant has retained the property, our courts have
felt a natural reluctance to allow him to escape some liability,
particularly where his retention has been of fairly long dura-
tion."

II. ACTIONS ON SPECIFIC CONTRACTS.

For the purpose of discussion, these cases may be placed
arbitrarily in two classifications: (a) cases where the plaintiff
was allowed no recovery; (b) cases where the plaintiff's re-
covery was reduced.

(a) Cases where plaintiff was allowed no recovery.

We have already noted the use of the "executed-executory"
idea as a pattern in note and open account cases. In suits on con-
tracts where the plaintiff may have no recovery at all, the ques-
tion of whether the contract is "entire" or "severable" seems
to be a favorite point for discussion. If the contract can be held
to be an "entire" one, then no recovery can be had for a part
performance.

For example, where a life insurance company wrongfully re-
fused, under circumstances amounting to a breach of the con-
tract, to accept premiums, the policyholder was allowed to
recover all of the premiums paid from the date of issue, as
against the argument that his life had been insured for the
period to the date of the breach. The company's action was
characterized as an abandonment of performance without con-
sent of the other party. 8

A school teacher who had agreed to teach for nine months
for $45 was not allowed to recover on the contract where the

17. Evans v. Mitchell, 44 Ga. App. 695, 162 S.E. 660 (1932).
18. Alabama Gold Life Insurance Co. v. Garmany, 74 Ga. 51 (1885).
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proof was that he taught only eight and one-half months. The
contract was held to be not severable and not apportionable,
since it was not on a month to month basis. The court did men-
tion a possible recovery on quantum meruit or in general assump-
sit, but did not mention the effect of the defendants' pleading
the specific contract to such an action.19

An architect who was to prepare plans and estimate cost of
construction was held not entitled to his fee unless the building
could be erected at a cost reasonably approximating his est-
imate.'

A building contract providing for a specific price for com-
pletion of a specific building, though it provdes also that at a
certain stage the owner may order construction ended and pay
off the builder, does not entitle the builder to stop at this stage
and recover his payment to that time, provided the builder
suspends at his own option. The contract is entire as to the
builder."'

The following quotation illustrates the trend which these
cases reveal:

"i. While it is true that an action for the purchase-price of
goods can not be altogether defeated by a plea of total failure
of consideration, unless the evidence shows that they were totally
worthless for any purpose, still, where a contract is entered into
by which one of the parties agrees to furnish material and do
certain construction work in a workmanlike manner, the under-
taking is an entire one, and, in the absence of proof of accep-
tance or part performance, there can be no recovery on the con-
tract for labor performed or material furnished if there is a
failure on the part of the contractor to perform the work in
accordance with the contract.

"2. In the instant case, while the evidence was in conflict, the
jury were authorized to find that the plaintiff had failed to com-
ply with his contract to furnish the material and cover a barn
in a workmanlike manner, in that the roof leaked and the efforts
of the plaintiff to remedy the defect had not been effective.
They were further authorized to find that the defendants had
not accepted the work as done. Consequently, the verdict in
favor of the defendants can not be set aside as being unauthor-
ized by the evidence." 2

19. Hill v. Balkeom, 79 Ga. 444, 5 S.E. 200 (1888).
20. Feltham v. Sharp, 99 Ga. 260, 25 S.E. 619 (1895).
21. Hunnicutt & Bellingrath Co. v. Van Hoose, 111 Ga. 518, 36 S.E. 669

(1900); and see Dolan v. Lifsey, 19 Ga. App. 518, 91 S.E. 913 (1917) ;
Morrow Transfer etc. Co. v. Wells Bros. Co., 26 Ga. App. 366, 106 S.E.
200 (1919); Morgan v. Colt Co., 34 Ga. App. 630, 130 S.E. 600 (1925)
(recovery allowed because failure not substantial).

22. Hillhouse v. Adams, 44 Ga. App. 315, 161 S.E. 274 (1931).
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Note that the phrase "entire" is the phrase upon which this
entire discussion turns. Note also the reference to acceptance
(almost the same as waiver). The reference to part perform-
ance is inconsistent and probably should be disregarded.

It is entirely possible that the "entire and severable" idea in
this series of cases and the "executed anid executory" idea in
the series involving notes may turn out to be the same thing in
essence. Both series of cases add to these ideas that of a"waiver" or an "acceptance" and hold that either might elim-
inate the defense of no substantial performance.

Here in this last series of citations are eight cases where a
party had rendered service at considerable expense to himself,
which must have been of some value, and where the party has
been denied any recovery whatever.

Is the only difference between this series of cases and Judge
Bleckley's case of Trippe v. McLain" a difference in degree of
lack of substantial performance?

This could hardly be true, for in the "brass jewelry" case2
1

the lack of performance could hardly have been greater; the
weakness probably lay in the unfortunate choice of a plea of
failure of consideration. Those who would say that defendant
in the brass jewelry case must be bound because the contract was
"executed" must admit that such could hardly be true, since
plaintiff certainly had not delivered what was bargained for.

The entire problem is laid out in a recent decision by the
Court of Appeals, where a plaintiff sued on a contract to stucco
a part of a building.25 The opinion is divided into two divisions.
In division one of the opinion, the court deals with a request of
the defendant that the court charge that the agreement was an
entire one and there could be no recovery on the contract if the
plaintiff failed to perform the work in accord with the contract.
The court quoted Story on Contracts to the effect that in the
absence of a waiver a defendant is entitled to entire perform-
ance before being required to pay a gross sum. It then held that
the trial court's failure to charge the request was error requir-
ing a new trial. In division two of the opinion, the court held
as to the plea of failure of consideration that since the evidence
showed that some of plaintiff's work had been used, a charge on
total failure of consideration would not be authorized.

Now this holding is certainly in substantial accord with the
cases which have been cited. But it does seem peculiar to say
in one breath that a plaintiff has to prove substantial perform-

23. See n. 3 supra.
24. Harmon v. Black & Co., 32 Ga. App. 700, 124 S.E. 548 (1924).
25. Barnes v. Goodner, 77 Ga. App. 448, 49 S.E.2d 128 (1948).
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ance, while saying in the next that even though there was no
substantial performance plaintiff might have a reduced recovery
on a plea of partial failure of consideration. This is probably
a throwback to the "fair" cases in which the courts are dispens-
ing with the contract made by the parties and granting relief
on a basis contemplated by neither, so as to avoid a "penalty."

These cases come close to, but do not reach the point: A
party to a contract is entitled to have performance under the
contract or money damages in its stead. The whole solution lies
in a determination of whether money damages under the cir-
cumstances of a particular case can be determined, or whether
the parties must be put back in the positions they occupied be-
fore the contract was made.

(b) Cases where plaintiff's recovery was reduced.
In two well-considered cases which resulted in a reduction of

the contract price, the issue of fairness or equity became the
turning point of discussion. They are worthy of study.

The facts in the first case' are like those stated at the be-
ginning of this article. The builder agreed to erect a house con-
taining rooms of a certain size. He went to work and completed
the house. After he had finished, the defendant went into the
house and measured the rooms. He found that they measured
about a foot less per room per dimension on the inside than
the plans indicated. Builder contended that the plans called
for an outside dimension. The jury concluded that the plans
called for the inside dimension as contended by the owner. The
real issue before the court on appeal was as to the proper meas-
ure of damages, but lack of substantial performance was so ob-
vious that the court discussed it in this manner:

"We think that when a contractor builds a house substantially
different in dimensions and form, or in the materials used, from
that contracted to be built, it is in no wise a compliance, even in
part, with his contract; and in such case he would not be entitled
to recover the contract price, unless he made the house comply
with the contract. In such case the owner would have a right to
demand that the building be completed according to the con-
tract, plans and specifications, as a condition precedent to the
payment of the contract price. But the application of this rule
would be unjust and inequitable where there has been a sub-
stantial compliance by the contractor with the terms of the con-
tract, and the house as built is practically suited to the use in-
tended, there being only a slight deviation in finishing the house
in the mode agreed upon, and the owner receives and retains
the house, and thus gets the benefit of the labor and materials
26. Small v. Lee & Brothers, 4 Ga. App. 395, 61 S.E.2d 831 (1908).
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of the contractor. In such case the contractor may recover the
contract price less the damage on account of such defect."

After lengthy discussion, the court concluded that the proper
measure of damages should be the difference between the market
value of the house as completed and as it should have been com-
pleted. This was mainly because the cost of putting the house
in contract condition would have been overwhelming and the
loss in inside space was really not great.

While Small v. Lee27 has been often cited, partly because
of the damage discussion and partly because of the performance
angle, there is another house building case (the issue in which
was the time for performance) in which the discussion is per-
haps more nearly technically correct:

"It does not follow, in every case of mutual and dependent
covenants, that upon a failure of one party to perform his
covenant the other party will be exonerated or excused from
performing his covenant. Before partial failure of performance
of one party will excuse the other from performing his contract
or give him a right of rescission, the act failed to be performed
must go to the root of the contract. Lewis v. Chisholm, 68 Ga.
45. In an English case it was said that there can not be a rescis-
sion from partial failure of performance where there may be
compensation in damages. Franklin v. Miller, 4 Ad. & E. 599.
In other cases it has been held that conduct evincing an in-
tention to no longer be bound gives to the other party the right
of rescission. '

These two cases are getting down to the ultimate point with
their reference that partial lack of performance should not re-
sult in a complete forfeiture unless the other party can not be
compensated in damages. However, it must be recalled that in
neither of these cases did the difficulty really go to the "root"
of the performance.

In two of the cases which have cited Small v. Lee,'2 the de-
fects were not too drastic, and the rule there was applied with-
out much discussion."0

In another and more recent case citing Small v. Lee,"" the issue
was more nearly one as to the measure of damages, and the
parties were reversed, the plaintiff being the purchaser of per-
sonal property. In that case the following phrase was used:

"The plaintiff is entitled to have what he contracted for or
its equivalent."

27. Ibid.
28. Chamberlin v. Booth & McLeroy, 135 Ga. 719, 70 S.E. 569 (1911).
29. See n. 26 supra.
30. Bozgs v. Shadburn, 65 Ga. App. 683, 16 S.E.2d 234 (1941); Kendrick

v. White, 75 Ga. App. 307,43 S.E.2d 285 (1947).
31. McKee v. Wheelus, 85 Ga. App. 525, 69 S.E.2d 788 (1952).
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In another leading case where materials used were not those
specified in the contract, the trial court instructed the jury that
they might consider whether the materials were as good as
those specified. The case was reversed on this point, the court
saying :3'2

"On the contrary, the owner of the building is entitled to
damages where material different from that specified in the con-
tract is used in the construction of a building, even though the
materials used be in all respects equally as good as those the
contractor agreed to furnish."

The peculiarity about this holding is that if the materials
used were just as good, then the non-forfeiture rule in Small
v. Lee33 would make applicable the market value measure of
damages. Under the market value measure of damages, it is
likely that the owner would be unable to show any damages at
all. Cannon v. Hunt 4 also sounds inconsistent with McKee v.
Wheelus," though the Cannon v. Hunt rule is referred to in
the McKee case, as well as in at least one other case. 6

In neither of the eight or nine cases cited in this division of
discussion is more than passing reference made to the problem of
pleading. When the plaintiff sues for the balance due on his con-
tract, and the proof shows a lack of substantial performance
measurable in money, his recovery is reduced. Is this reduction on
the basis of some theory that an original suit on a specific con-
tract includes a count in quantum meruit? Certainly not. The
only answer is that in this series of cases rough justice is being
done without particular regard to pleading rules. There is noth-
ing bad in this, so far as a specific case is concerned. But it does
create a situation where it is difficult for persons to anticipate
what will be their liabilities under contracts, for they will not
know until their particular case is litigated whether they will be
held to performance or whether their agreement will be re-
vised by the courts to prevent unfairness.

In at least two cases where the builder had not substantially
performed, but where the owner had taken the work and begun
to use it, the idea of waiver by the owner has been used to con-
vert the situation into one where there might be a reduction in
the purchase price rather than no recovery at all.3" It does not
appear that the word "waiver" as used in these cases refers to
a waiver of all rights of the owner, however.

32. Cannon v. Hunt, 116 Ga. 452, 52 S.E. 734 (1902).
33. See n. 26 supra.
34. See n. 32 supra.
35. See n. 31 supra.
36. Maner v. Clark-Stewart Co., 27 Ga. App. 553, 109 S.E. 178 (1921).
37. Bandy Bros. v. Frierson's Sons, 138 Ga. 515, 175 S.E. 626 (1912);

Block v. Happ, 144 Ga. 145, 186 S.E. 316 (1914).
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III. ACTIONS IN ASSUMPSIT AND QUANTUM MERUIT.

Justice Holmes makes clear the tort origin of assumpsit, point-
ing out that no consideration idea appeared in the earlier pre-
cedents; he then goes forward to demonstrate that under some
circumstances an assumpsit would lie where the consideration
would not have been sufficient to sustain an ordinary action on
contract :38

"It was, perhaps, the lingering of this idea, and the often
repeated notion that an assumpsit was not a contract, to which
was attributable a more enlarged theory of consideration than
prevailed in debt . . . . But the bastard origin of the action
which gave rise to the doubt how far any consideration at all
was necessary, made it possible to hold considerations sufficient
which had been rejected in debt."

The Georgia cases which are entitled actions in assumpsit
arose, of course, before the Practice Act. The first of them
dates back to 1855 and may have been responsible for some of
the later decisions already discussed. It was in assumpsit for
the price of a buggy and harness, there having been a specific
contract, but the plaintiff having failed to perform with respect
to one particular. The court there made the following analysis :"

"The rule, that where there is an express contract between
the parties, they can not resort to an implied one, is so clear,
and has prevailed so long, that it is said to have been reduced
to an axiom of law. But it is also very well settled, that where
the terms of the special agreement have been performed on one
side, and nothing is to be done on the other side but make a
money payment, such payment may be enforced by indebitatus
assumpsit .... The money payment, therefore, which he agreed
to make, may be collected from him by this action, which is in
the nature of an action of assumpsit, and the rate of recompense,
viz.: the price of the buggy which was fixed by the special con-
tract, may be looked to as the measure of damages: not that
the plaintiff can ground his claim, when his action is in general
assumpsit, upon the special agreement, but that such agreement
may be taken as evidence of value. There is another reason
why this action be sustained, notwithstanding the special agree-
ment, and although the plaintiff may not have strictly complied
with his part of the contract; and that is, that according to this
record, the defendant appears to have retained the buggy, and
enjoyed the benefit of the contract to a certain extent, and with-
out repudiating it. In such cases, an action of indebitatus assump-
sit will lie, even where there has been a special contract."

38. HOLMES, THE COMMON LAW 285 (1881).
39. Hancock v. Ross, 18 Ga. 364 (1855).
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The Hancock case is generally in accord with the views so
far examined. But in a much later case in the Court of Ap-
peals,4" a similar situation existed. A sub-contractor had agreed
to erect the foundation for a building according to certain plans,
also agreeing for an added compensation to change his per-
formance according to amendments to those plans. When the
plans were amended, the sub-contractor refused to perform un-
der the amendment and sued in quantum meruit for the value
of the work already done by him. The decision was against the
sub-contractor on the theory that he had failed to perform his
specific contract.

The difference in the degree in the lack of performance is the
only possible factual distinction between these two cases, and it
may well be the basis for the utterly different holdings.

One of the well-considered old cases is one which seems to
have been largely overlooked, though it states principles which
appear in many of the later cases.4' It was an action in assump-
sit brought by building owners against carpenters who had re-
paired a building. The contract price had been paid, and the
owners wanted to recover back such part of the price as would
be the cost of putting the building in the condition contemplated
in the original contract. Recovery was allowed on a straight
theory of breach of contract, and it was held that payment un-
der the contract without specific acceptance of deficiencies in
performance would not bar recovery.

CONCLUSION
Regardless of language and methods used, our courts have

been trying through the years to apply to the "failure of con-
sideration" cases the basic principle that where one party to
a contract has not fully performed, the other party is entitled
to such damages as will compensate for the lack of performance.

One reason for much of the difficulty is that the phrase "fail-
ure of consideration" is a misleading one. It smacks in itself of
"forfeiture."

Another trouble has been that a good deal of the law on
failure of consideration has developed in cases where the
plaintiff was not suing on the contract but was suing on a note
or using another theory which did not put him on proof of the
original contract. This has inclined many defendants to file
what they have termed pleas of "failure of consideration" when
in truth the pleas should have been entitled more properly
pleas for damages because there was never any full perform-
ance.
40. Morrow Transfer Co. v. Wells Bros. Co., 26 Ga. App. 366, 106 S.E.

200 (1919).
41. Monroe Female University v. Broadfield, 30 Ga. 1 (1859).
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A third reason for much difficulty has been that in many
cases it has been hard for the court to determine what would
be a proper measure of damages. As we have seen, in a minor-
ity of cases, our courts have determined that a builder or seller
could not have his price at all because his performance had been
of no value whatever to the other party, regardless of the ex-
pense to the builder or seller. In other cases, the seller's price is
paid, but damages are assessed back against him to pay the
reasonable expense of bringing his performance to that which
was required under the contract. The other alternative is the
assessment of damages based on the differences in fair market
value.

In reaching their conclusions, our courts have often used
phrases like "executed-executory" and "entire-severable." The
use of these phrases has been unfortunate. A contract is either
performed or it is not performed. If it is performed, the per-
forming party should be paid. If it is not performed, the party
in default should be held in damages, or deprived entirely of
his payment.

In its real sense, "failure of consideration" ought to refer
to a situation where the seller has delivered substantially what
has been contracted for and where, after delivery and accept-
ance, for some fault previously unknown to the parties, the sub-
ject matter has become wanting. Even this strains the idea, for
even if the parties think performance is sufficient, if in fact it
is not, the seller has not performed.

So, once the contract has been established, the function of
the court is to determine whether it has been performed.

In the stead of filing pleas of failure of consideration, parties
should confine themselves to defensive pleadings which will set
up either that the performance has been so incomplete that no
money damage assessment can be made, or that there has been
an incomplete performance compensable in money damages
There would be no real impediment to the seeking of damages
by the defendant in the alternative-either the cost of putting
in contract condition, or the difference in market value, which-
ever would be appropriate.

Present defenses which are entitled "failure of consideration"
or which are presented on a basis consistent with what we have
been referring to as failure of consideration can, and ought, to
be interpreted by the courts as presenting the same defense as
the offense in the Monroe Female University case,4" which is
that the defendant desires compensatory damages because of
lack of performance.

42. Ibid.
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