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There are few factors more deeply impressed on the mind
of the average adult than the present rising cost of living and
the correspondingly low purchasing power of money. Despite
efforts on the part of the Federal Government to alleviate this
condition, it continues to exist and, possibly, will become even
more accentuated in the future.' Even though the average person is well aware of our current economic plight, many such
persons, and perhaps many lawyers, have not seriously considered the effect these conditions may have on legal proceedings.
However, for more than a half century courts, in their attempts to promote just verdicts, have from time to time taken
into consideration significant changes in the value of money.
In 1878 the New York Court of Appeals considered the
question of the excessiveness of a jury verdict in the case of
Gale v. New York C. & H.R.R. Co.' The action in this case was
brought to recover for permanent personal injuries. A verdict
of $14,000 was awarded. The appellate court, when consider-

ing the question of excessiveness of the verdict, stated that in
comparing verdicts in different cases similar to the one under
consideration it noticed

"...

that the relative value of money

has diminished in recent times." ' After further discussion, which
will be considered later 4 the court affirmed the verdict of the
jury. This was apparently the first time a court in this country
expressly recognized that the purchasing power of the dollar
has some bearing on the size of such verdicts. However, since
that time many courts have considered various aspects of the
problems which arise out of variations in money values, and
if the present trend in our economy continues, or if there is a
sudden increase in the "real" worth of money, it is likely that
this topic will become even more prominent, and if present economic conditions remain constant for some years, it would seem
that this subject will continue to be of importance to appellate
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courts in comparing previous verdicts in similar cases when
ruling on the question of excessiveness of a jury verdict.
This article purports to consider all of the types of tort actions in which courts have- expressly considered the value of
money. By far the most common of these actions are those
arising out of personal injuries and wrongful death. However,
aside from the cases which expressly consider the "real" value
of the dollar, many of the rules of damages, in effect, allow for
fluctuations in the value of money by using the market value of
whatever is involved.' But in compensating for pain and suffering, for example, there are no market value factors which may
be taken into consideration. Therefore, in such a case, an appellate court would seem to be justified in taking into account a
variation in the value of money when comparing previous verdicts in similar cases in determining the excessiveness of a verdict.
After briefly considering, as a background, a few of the early
landmark cases on this subject and the problems which they
brought into focus, the elements of damages are examined to
determine whether or not in the case of some, but not in the
case of others, a jury, the trial court, or an appellate court
should consider the changes in the value of money. Attention
is then directed to the time at which the purchasing power of
the dollar is to be "fixed," i.e., at the time of injury, at the
time of trial, or at the time of appeal. Next, the problems peculiar to an increased value of money are considered. And lastly, the evidentiary problems of establishing the quantum of
the "real" value of the dollar are discussed.
BACKGROUND

At this point let us examine a few of the facts in the Gale v.
New York Railway case, supra,' in greater detail. The plaintiff,
prior to his injuries, had worked as a farm laborer. His right leg
was broken near the hip, and when the bone healed the leg was
5.

E.g., speaking generally, when personal property is wrongfully injured,
the owner is entitled to recover the difference between the market value

just before and just after the injury.

6.

MCCORMICK, DAMAGES

470 (1935).

If a building or other improvement of real estate is wrongfully injured,
the plaintiff is usually entitled to the diminution in the value of land
if the improvement cannot be easily or properly valued apart from the
land, and when the value of such improvement may be readily valued
separately from the land, the owner is entitled to the diminution in the
value of the improvement. MCCORMICK, op. cit. supra, at 480-485. The
owner of land which is taken by eminent domain is entitled to the
market value of the land, with some refinements, at the time of taking.
MCCORMICK, DAMAGES 520 (1935). Also, the normal basis of assessing
damages for breach of contract to sell goods is the market value at the
time for delivery. MCCORMICK, DAMAGES 183-184 (1935).
13 Hun. 1, 4 (N.Y. 1878).
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one and one-half inches shorter than his other leg. As a result
of this and other injuries, the plaintiff was unable to perform
most of the types of work he had formerly engaged in as a
laborer. After a recital of the facts, when considering whether
or not the verdict was so excessive as to warrant reversal, the
court, after considering the amount of verdicts rendered in
other cases alleged to be factually similar to the one under consideration, said: ".

.

. in making comparisons of other cases

with the present, we notice two things: one is that the relative
value of money has diminished in recent times; another is that,
generally, in the older parts of the country the relative value
of money is less than in the newer." The court then pointed out
that it is difficult to make just comparisons of verdicts unless the
court has before it all the facts in each case and not merely
those set out in the reported case. Next, the court said that here
the damages were not ". . . beyond all measure unreasonable

and outrageous and such as to manifestly show the jury to have
been actuated by passion, partiality, prejudice, or corruption.
In conclusion, the court stated that little could be gained from
examining and comparing previous cases of alleged excessive
damages, because usually when verdicts are set aside for this
reason there are some special or peculiar circumstances involved.
Apparently, this case holds simply that an appellate court will
not set aside the verdict of a jury on the ground of excessiveness
unless the damages are beyond all measure so obviously unreasonable as to show that the jury was actuated by passion,
partiality, or corruption. If there is any obiter dictum in the
case relating to comparing previous verdicts in ruling on excessiveness, it simply states that little is to be gained from such
a comparison. One could, however, probably elicit from a reading of this case that if former verdicts are to be compared in
ruling on the question of excessiveness, in such case, the purchasing power of the dollar should be considered. However, the
fact remains that the court actually seemed to frown on the
comparison of verdicts. Nevertheless, this case has been cited
as being the first to hold that a court should consider the
purchasing power of the dollar in comparing verdicts in personal
injury cases, ' and no indication has been given to the fact that
actually the court in the Gale case seemed to condemn the comparison of verdicts and that its decision in this case was not
reached by such a method. A fortiori, it does not seem that the
court was even influenced by the other verdicts in similar cases.
7. Ibid.
8. 26 NE. L. BuLL. 651, 652 (1947) ; Cf. Note, 48 COL. L. REv. 264 (1948),
n. 1: "As early as 1878 an appellate court, in comparing previous

damage verdicts for personal injuries with the verdict being reviewed,
manifested concern over the depreciated value of. the dollar."
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In Halloranv. New England Telephone and Telegraph Co.,9
the plaintiff brought an action to recover for permanent personal
injuries. The court permitted the plaintiff's attorney to urge the
jury to consider the impaired purchasing power of the dollar,
and the court instructed the jury that it might be motivated by
the present reduction in the value of money. The defendant
excepted. The appellate court, in affirming the trial court, said:
"The result sought by the law in assessing damages in such
cases is compensation-so far as a money payment can-the ascertainment of such a sum as will compensate the plaintiff for
the injury ...

Damages must be expressed in money, and while

the dollar is a standard of value by which the worth of all property is to be measured, and while in theory, its value remains
constant, and while it must be admitted that really it is prices
which rise and fall amid changing economic conditions, yet in
a practical sense money itself is a shifting standard, varying
in value according to changes in its purchasing power. So at
least as far as pecuniary losses . . . are concerned it is proper

for the jury to take into consideration the fact known to everybody, that the purchasing power of the dollar is at present
seriously impaired."1
However, Chief Justice Watson, in the dissenting opinion,
took the position that the value of money is regulated solely by
Congress and that a jury is exceeding its prerogative in taking
the purchasing power of money into consideration when awarding damages. He quoted from the concurring opinion of Mr.
Justice Bradley in one of the Legal Tender Cases,11 where it
is stated that the object of the Constitution in making it the
duty of the United States Government to provide a national
currency was to avoid fluctuation and insecurity. Chief Justice
Watson then stated:
"To say that damages may be assessed according as a jury
may view the purchasing power of such currency is to say that
the ever-changing price of commodities and services, bought and
sold, as looked upon by the jury in each particular case, instead
of the gold dollar, constitutes the standard unit of value. This
would open the door to the jury to speculate, conjecture, and
guess.' 2
But if Chief Justice Watson had been more meticulous in his
reading of the Legal Tender Cases, he might have changed his
views upon a perusal of the majority opinion in Knox v. Lee, 3
the same case from which he quoted. In this opinion Mr. Justice
9.

95 Vt. 273, 115 Atl. 143, 18 A.L.R. 554 (1921).

10. Id. 115 Atl. at 144.
11.

Knox v. Lee, 12 Wall. 457 (U.S. 1870).

12. 115 Ati. 143, 144.
13. 12 Wall. 457 (U.S. 1870).
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Strong said, ".

.

. value is an ideal thing

. .

.It is then a mistake

to regard the legal tender acts as fixing a standard of value or
regulating money values . . ."

It would seem that the legal

tender legislation would be of concern only where the amount
of a "debt" has been conclusively and definitely fixed."5 In other
words, even though the intrinsic value is set by the Federal
Government in terms of gold content, there is no legislation
which attempts to regulate the extrinsic value at which the dollar will circulate, i.e., its exchange value in relation to commodities. 6
Therefore, it would seem that the dissenting opinion in the
Halloran case is without validity in so far as it expresses a
reluctance to permit a jury to consider the purchasing power
of money because such matters are left exclusively in the hands
of Congress. The remaining objection raised in the dissenting
opinion is that to allow a jury to consider monetary value variations opens the door to the jury to speculate. In the case under
consideration, no evidence was introduced to establish the purchasing power of the dollar. The counsel and court simply spoke
in general terms of the value of money, telling the jurors that
they could consider the present high cost of living and the depreciated dollar in rendering their verdict. Perhaps there would
have been less chance of surmise or speculation if the jury had
been charged that, for example, $16o today is equivalent in
purchasing power to $ioo seven years ago. However, even
without such a charge, it does not seem that a jury would be
open to any more, or even as much, room for conjecture as in a
case where it attempts to evaluate pain and suffering. Of course,
it might be contended that in the case of the purchasing power
of money,

a

more definite

standard could

and,

therefore,

should, be used;" whereas in the case of pain and suffering no
high degree of certitude can reasonably be required. However,
regardless of the correctness of these statements, most courts, as
14.
15.

Id. at 553.
Dawson and Cooper, The Effect of Inflation on Private Contracts:
United States, 33 MIcH. L. REV. 852, 904 (1933): "It is important to
emphasize that the field of operation for legal-tender legislation is
limited. It purports to apply only to 'debts'; it declares that 'debts' will
be discharged by payment of the nominal sum due in legal-tender money
by forcing its acceptance at par . . . legal-tender legislation has nothing
to do with the value at which money shall circulate or with the process
by which the quantum of any 'debt' is determined, either by contract,
statute, or judgment. The legislation does not preclude a recognition
by courts of changes in the value of money that have in fact occurred.
. . .It is only where the amount of the 'debt' has been finally and conclusively fixed that legal-tender legislation intervenes to enforce its
discharge through payment or tender of a specific sum in legal-tender
money."
16. Note, 48 COL. L. REv. 264, 265 (1948).
17. See pp. 250-252 infra.
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is hereinafter indicated, have not agreed with Chief Justice
Watson, 8 and a fortiori, the objection of speculation is limited,
if not eliminated, by the use of price indices.19
The possibility of a somewhat different result was indicated
in the case of Canfield v. Chicago R.I. & P.R. Co.2" Here the
plaintiff was thrown from a handcar when it collided with a
train, and as a result he suffered multiple fractures of his arms
and legs. One leg healed three and one-half inches shorter than
the other, and several of his wounds failed to heal. He could
not straighten his left arm, and while able to do a limited amount
of walking on crutches, he was unable to dress himself. The
plaintiff had no skill or education, and prior to his injuries had
earned $36.40 per month. A jury returned a verdict of $49,ooo.
On appeal one of the problems which confronted the Supreme
Court of Iowa was that of the excessiveness of the verdict. The
court conditionally affirmed an award of $2_,ooo. Plaintiff's
attorney attempted to justify the amount of the jury's verdict
bv the increased cost of living. However, the court, in reply to
this contention, pointed out that the plaintiff's argument was
valid in considering prospective damages, but it was a two-edged
sword as applied to plaintiff's accumulations and the consequent
damage to his estate, since his earnings had not risen in proportion to the rise in cost of living. While the opinion is somewhat abstruse, the real motivation for the court's refusal to
affirm the verdict seems to have been that the case was presented
to the jury and to the appellate court on the theory that the
plaintiff would have lived to his full life expectancy, whereas,
the appellate court felt that the only reasonable construction of
the facts was that the plaintiff's life had been materially shortened by his injuries.2 1 The concluding explanation of the court
on the ouestion of the cost of living stated:
...It is manifest that had he lived to his full expectancy, he
would not have accumulated and saved as much as he would
have done before this increase of the cost of living. Assuming,
however, that he cannot in the future earn anything . . . this
increase in expenses may well be considered, as also the fact that
interest rates are not as large as they used to be.""2
It thus appears that any statement of the court about the
cost of living was dictum. However, the court made the interest18. See n. 37 infra and text to which appended.
19. See pp. 250-252 infra.
20. 142 Iowa 658. 121 N.W. 186 (1909).
21. Contra: MCCORMICK, DAMAGES 303 (1935), which states that "If . . .
the plaintiff can show a probable shortening of the [his] life span, it
seems that he would be entitled to compensation for the loss of earning
power in the years which will be cut off."
22. 121 N.W. 186, 192.
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ing observation that in a wrongful death case the increase in
the cost of living is a detriment to the claim of the estate or
survivors if there has not been at least a corresponding increase
in the earnings of the decedent. No instances have been discovered which have proceeded on this theory, but it is likely that
this argument will at some time be invoked in a jurisdiction
where the measure of damage in a death case involves a reduction from estimated future earnings by the actual expenses
which the decedent would have incurred. 3
The case of Palmer v. Security Trust Company" lays down

the rule that an appellate court may not take into consideration
the purchasing power of the dollar when ruling on the excessiveness of a verdict which was awarded because of a pecuniary
loss to the plaintiff. In this case the plaintiff, as a result of an
automobile collision, lost the use of both of his hands. He
brought suit to recover for loss of future earnings and pain and
suffering. A verdict of $74,000 was rendered. In the appellate
court the plaintiff sought to justify the size of the verdict by the
fact that the purchasing power of the dollar was only about
one-half what it had been several years oreviouslv. The court
said that the jury undoubtedly considered the earnings of the
plaintiff before the accident and the loss of power to earn in
the future. Then the court said:
"If plaintiff's damages for loss of earnings, past and prospective, are to be computed having in mind the purchasing value
of a dollar at this time, then that same measure should be applied to the purchasing value of what plaintiff was earning before the accident. This would reduce his loss of earnings up to
time of the trial, if so measured by comparison with previous
times, about one-half. The rule contended for is a poor one
if it will not work both ways. Loss of a dollar of earnings is
met in the eye of the law by a dollar of compensation, and it

would be manifestly unjust to deduct the compensation dollar
to its purchasing value, as compared with years ago, and let the
former wage-earned dollar represent value without any such
23.

In MCCORMICK, DAMAGES 340-342 (1935), it is pointed out that actions
for wrongful death proceed on two main theories of compensation: (1)
loss by the surviving members of the family of the support and contributions which decedent would have made during the remainder of
his life, and (2) loss by the estate of decedent. There are three methods
of computing the loss to the estate of the decedent: (1) the present
value of the net earnings, that is, of what the deceased would have
earned, less what it would have cost him to live; (2) the present value
"of the amount that the deceased, by his own efforts would probably
have saved and retained during the period of life of which he has been
deprived"; and (3) "the present worth of the probable gross earnings
which the deceased would have made . . . without deduction for any
expense whatever."
24. 242 Mich. 163, 281 N.W. 677, 60 A.L.R. 1392 (1928).
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consideration. The truth of the matter is that we can pay no
attention to such a method of determining compensation. Plaintiff was earning a certain number of dollars per year before the
accident; his injuries prevented him from earning an equal
number, or any number, of dollars in like employment in the
future, and if he is given in dollars his loss of dollars, he gets
what he has lost, and may not ask for more on a plea that a
dollar now will not purchase as much of the commodities as it
would have commanded several years ago . . . and the jury went
far afield if they awarded compensation for loss of earnings and
earning power on the theory that a dollar awarded should only
count for So cents, because So cents years ago would have purchased25 as much in the way of commodities as a dollar will
now.''
The court then pointed out that what it had said did not apply
with equal force to compensation for pain and suffering, but
that even in the case of such compensation, the value of money
is entitled to only scant consideration. In conclusion, the court
said that the sum awarded, placed at five per cent per annum,
would yield an income equal approximately to that of the
plaintiff at the time of the accident and, that under a previous
decision of that court, a verdict which invested at five per
cent will yield
an income equal to that of the injured person is
2
excessive. 1
Perhaps under the previous decision of the Michigan court
the verdict was so excessive as to warrant a reversal of the
lower court, and perhaps on other grounds it could be said that
the verdict was excessive, but the court seems to have been confused in considering the purchasing power of the dollar. Generally, when an appellate court rules on the question of excessiveness, it may compare verdicts in similar cases -7 and when the
purchasing power of money has changed, to more accurately
envisage the older verdict, it would seem that the court should
consider whether or not money is more "plentiful" now than
at the time of the former verdict. 28 In other words, during times
of prosperity an appellate court would probably affirm larger
verdicts than it would in times of depression. The court said
25. Id. 281 N.W. at 678.
26. Sipes v. Michigan C. R. Co., 231 Mich. 404, 204 N.W. 84 (1925).
27. In Cheatham v. Chartrau, 237 Mo. App. 793, 804, 176 S.W.2d 865, 870
(1944), the court was confronted with the question of whether or not

the verdict of the trial court was excessive. Just before comparing

verdicts in similar cases, the court said, " .. . there should be a reasonable uniformity in cases involving similar facts ....
" Accord, Formosa
v. Yellow Cab Co., 31 Cal. App.2d 576, 87 P.2d 716 (1939). But see
Gale v. New York C. & H.R.R. Co., 13 Hun. 1, 4 (N.Y. 1878).
28. O'Meara v. Haiden, 204 Cal. 354, 268 Pac. 334, 339, 340 (1928); and
Sim v. Weeks, 7 Cal. App.2d 28, 45 P.2d 350 (1935).
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that in considering the purchasing power of the dollar, so far
as plaintiff's loss of earnings was concerned, it must also be
kept in mind that the money the plaintiff had been earning when
injured would not at the time of trial purchase as much as it
would have formerly. However, the court failed to realize that
this is the very reason a jury should take the transmuted money
value into consideration. A fortiori, appellate courts do not
usually go into such detail in ruling on a question of excessiveness, 29 and this observation on the part of the court makes no
allowance for the fact that the plaintiff might have converted
his earnings into commodities contemporaneously and that if
prices continued to rise after such time, then the commodities
purchased would have a greater dollar value."0 Also, this observation of the court is inept in the comparison of verdicts by
an appellate court, and it must be remembered that a court
should not simply substitute its opinion for that of the jury."
And, lastly, it should be noticed that this case fails to take into
consideration what the plaintiff could, or probably would, have
been earning at the time of the trial."
While the court expressly recognized that what it had said
did not applv with equal force to non-pecuniary losses, such as
pain and suffering, it said that even in the case of such losses,
the purchasing power of the dollar deserves only scant consideration. Actually, there is no indication that the court gave any
deference whatsoever to non-pecuniary losses and the value of
money.
The Palmer case, as has been pointed out, alleged that the
plaintiff had earned a certain number of dollars before the
accident and was unable to earn any sum after his injury, and
that if the plaintiff received the number of dollars he failed to
obtain because of his injuries, he could not ask for more on the
ground that the purchasing power of the dollar is not now as
much as formerly. But compare the language of another court
in Hurst v. Chicago R. & Q.R. Company :23
"The humane and just intent of the law is at all times to afford
fair compensation to one who has suffered wrong. Compensation
means compensation in value. It will not do to say that the same
29.
30.
31.

MCCORMIcK, DAMAGES

76 (1935).

See pp. 238-239 infra.
Accord, Louisville & N. R. Co. v. Williams, 183 Ala. 138, 62 So. 679
(1913).
32. In Ill. Cent. R. Co. v. Johnson, 205 Ala. 1, 10, 87 So. 866, 875 (1920),
in considering the excessiveness of a verdict of $30,000 awarded to a
plaintiff who was forty years of age, the court considered the fact that
while the plaintiff had been making $80 per month at the time of his
injury, he would have been making $110 per month at the time of thE
trial. Accord, Foster v. Pestana, 77 Cal. App.2d 855, 177 P.2d 5.
(1947).
33. 280 Mo. 566, 219 S.W. 566, 10 A.L.R. 174 (1920).
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amount of money affords the same compensation when money
is cheap as when money is dear. The value of money lies not in
what it is but in what it will buy."'"
The action in the Hurst case was brought by a thirty-nine year
old plaintiff to recover for personal injuries consisting of a
permanent back injury, the loss of the left foot and a part of
his left leg, as well as consequent loss of earning capacity from
$1,8oo to $250 annually. The jury returned a verdict of
$20,000, which was reduced by the trial judge to $i5,ooo. The
plaintiff, in seeking approval of the verdict, as reduced, directed
the court's attention to the decreased purchasing power of the
dollar and insisted that the present verdict was not out of
harmony with older decisions upholding verdicts of $io,ooo at
a time when the purchasing power of money was much greater.
In affirming the verdict, the court said that the dollar, at best,
is merely "a unit for the measurement of values. It is a fluctuating and variable criterion."3 The court stated that price indices
are more accurate than the dollar in gauging values. Then the
court said:
"Courts cannot, of course, follow the ordinary variations of
the money market, as brokers and merchants do, but when radical, material, and apparently permanent changes in social and
economic conditions confront mankind, courts must take cognizance of them-not too hastily, lest that which seems to be
permanent should prove to be transient, nor yet too tardily,
lest justice fail."3 6
It is submitted that the foregoing cases have illustrated most
of the more common questions which arose in the older cases
on this subject. Some of the new trends and developments will
be traced in subsequent sections of this article. However, it
may be well to indicate at this point, even at the risk of oversimplification, the extent to which the courts of various jurisdictions have accepted or rejected the consideration of the purchasing power of the dollar. As nearly as the author has been
able to determine, one or more courts of twenty-six states and
the District of Columbia have, in one form or another, recognized the validity of considering the purchasing power of the
dollar;37 the courts of twenty-one states have not expressly in34. Id. 219 S.W. 566, 568.
35. Ibid.
36. Ibid.
37. Louisville & N. R. Co. v. Williams, 183 Ala. 138, 62 So. 679 (1913);
Gaster v. Hicks, 181 Ark. 299, 25 S.W.2d 760, 766 (1930) ; O'Meara v.
Haiden, 204 Cal. 354, 268 Pac. 334, 60 A.L.R. 1381 (1928), rehearing
denied Ocilla Southern R. Co. v. McInvale, 26 Ga. App. 106, 105 S.E.
451 (1920) ; Garrett v. Taylor, 69 Idaho 487, 210 P.2d 386 (1949) ; Halcomb v. Magee, 217 Ill. App. 272, 285 (1920); Noyes v. Des Moines

Club, 186 Iowa 378, 170 N.W. 461, 3 A.L.R. 605 (1919); Standard Oil
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dicated their standing on the question;"8 and only Michigan
seems to have made an outright rejection of the doctrine."
WHAT ELEMENTS OF DAMAGES ARE AFFECTED BY LONGRANGE CHANGES IN THE PURCHASING POWER OF MONEY?

When a case is examined from the standpoint of the fluctuating value of the dollar, there may be two considerations: (I)
long-range trends in our economic structure, and (2) changes
in the purchasing power of money between the time of injury,
trial, and appeal. This section is limited to the consideration of
the former. The latter aspect will be discussed in the following
section. Of course, there is a close connection between these
two factors since many cases, to some extent, probably involve
both; 40 and their attempted separation here into different secCo. v. Titus, 187 Ky. 560, 219 S.W. 1077 (1920); Rogers v. Hiram J.
Allen Lumber Co., 129 La. 900, 57 So. 166, 39 L.R.A. (N.S.) 202
(1912) ; Vallely v. Scott, 126 Me. 597, 138 Atl. 311 (1927) ; Johnson
v. St. Paul City R. Co., 67 Minn. 260, 69 N.W. 900, 902, 36 L.R.A. 586
(1899); Hurst v. Chicago R. & Q. R. Co., 280 Mo. 566, 219 S.W. 566,
10 A.L.R. 174 (1920); Dailey v. Sovereign Camp W.O.W., 106 Neb.
767, 184 N.W. 920, 924 (1921); Hannon v. Delaware L.W.R. Co., 98
N.J.L. 191, 119 Atl. 86 (1922) ; Melish v. N. Y. Con. R. Co., 178 N.Y.S.
228, 229, 108 Misc. Rep. 291 (1919) ; Bucktrot v. Partridge, 130 Okla.
122, 265 Pac. 768, 770 (1928) ; Glen Alden Coal Co. v. O'Neil, 367 Pa.
63, 79 A.2d 645. 648 (1951) ; Bowers v. Charleston & W. C. Ry. Co.,
210 S.C. 367, 42 S.E.2d 705, 708, 709 (1947); Waller v. Shelton, 31
Tenn. App. 103, 212 S.W.2d 690 (1948), cert. denied, 185 Tenn. 43,
211 S.W.2d 445 (1948); Erwin v. Welborn, (Tex. Civ. App.) 207
S.W.2d 124, 130 (1947); Pauly v. McCarthy, 109 Utah 431, 184 P.2d
123, 127 (1947); Halloran v. New England Telephone & Telegraph
Co., 95 Vt. 273, 115 Atl. 143, 18 A.L.R. 554 (1921) ; P. Lorillard Co.
v. Clay, 127 Va. 694, 104 S.E. 384, 393 (1920); Steele v. Barash, 134
Wash. 231, 235 Pac. 1 (1925) ; Looney v. Norfolk & W. R. Co., 102
W.Va. 40, 135 S.E. 262, 269 (1926), pet. for rehearing denied, 103
W.Va. 386, 137 S.E. 756 (1926) ; Rebholz v. Wettengel, 211 Wis. 285,
248 N.W. 109, 111 (1933).
38. Arizona, Colorado. Connecticut, Deleware, Florida, Indiana, Kansas,
Maryland, Massachusetts, Mississippi, Montana, Nevada, New Hampshire, New Mexico, North Carolina, North Dakota, Ohio, Oregon, Rhode
Island, South Dakota, and Wyoming.
39. Palmer v. Security Trust Company, 242 Mich. 163, 281 N.W. 677, 60
A.L.R. 1392 (1928). Actually, it might be contended that this case was
not a complete rejection of all consideration of the purchasing power
of money since the court said that the purchasing power of the dollar
deserves some consideration in awarding non-pecuniary damages. However, Michigan is listed here because the court said that only scant consideration could be given the value of money in awarding non-pecuniary damages and because the court actually seemed to have failed to
have given any consideration to the value of money.
40. Apparently, courts, in comparing previous verdicts, consider the change
in the real value of money between the time of the appellate consideration of the previous verdict and the time of ruling on the case before
the court. See Ill. Cent. R. Co. v. Johnson, 205 Ala. 1, 10, 87 So. 866,
875 (1920) ; Van Baast v. Thibaut Feed Mills (La. App.), 151 So. 226,
230 (1933); Sullivan v. City and County of San Francisco, 95 Cal.
App.2d 745, 214 P.2d 82, 91 (1950). But see Cheatham v. Chartrau,
237 Mo. App. 793, 804, 176 S.W.2d 865, 870 (1944).
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tions was prompted solely to facilitate the ease of discussing
these matters.
In the Halloran case, as has already been pointed out, the
court stated that it was proper for a jury to consider the purchasing power of money in awarding damages for pecuniary
losses, but it failed to consider the question of non-pecuniary
damages. In the Palmer case, on the other hand, the court condemned the consideration of the purchasing power of the dollar in awarding damages for pecuniary losses, but stated that
some slight consideration could be given the purchasing power
when an appellate court was considering non-pecuniary losses.
These cases are among the few which have expressly considered
the elements of damages which may be involved when a court
or jury is confronted with the problem of a change in the purchasing power of the dollar.4' Courts typically speak in generalities about the change in the purchasing power of money, justifying or failing to justify the size of the verdict without any
consideration of the elements of damages concerned."
First of all, let us consider some of the types of pecuniary
losses for which damages are awarded in these cases.43 Suppose,
for example, that a jury is confronted with the question of how
much to award for past expenses, medical or otherwise. Evidence
would be introduced to show how much the injured person had
expended and/or owed for such services or commodities." In
such a case there would not seem to be any reason for a jury to
take the value of money into consideration. However, there does
not seem to be any definite authority on this point. Also, in the
case of future expenses evidence would be introduced to show
the cost of such, 5 and the jury award would be based on the
41.

E.g., Butler v. Allen, 73 Cal. App.2d 852, 167 P.2d 488 (1946), and
Waller v. Skelton, 31 Tenn. App. 103, 212 S.W.2d 690 (1948), cert.
denied, 185 Tenn. 433, 211 S.W.2d 445 (1948).
42. Ibid, and see Note, 48 COL. L. REV. 264, 266 (1948).
43. In Halloran v. New England Telephone and Telegraph Co., 95 Vt. 273,
115 Atl. 143, 18 A.L.R. 554 (1921), the court said: " . . . as far as
pecuniary losses-like loss of earning power, expenses, and the likeare concerned, it is proper for the jury to take into consideration the
fact known to everybody, that the purchasing power of the dollar is
at present seriously impaired and was so held in [cases cited]. The
question has more often arisen in cases involving excessive verdicts,
but the principles are the same and cases are in accord [cases cited]."
If the implication of the above statements is that all pecuniary elements
of damages are to be given the same deference by a jury or an appellate court and if the Halloran case is one which is based on a long
range change in the purchasing power of the dollar, then it is at variance with the system expressed in the text. However, in that case the
court spoke in such generalities that it is impossible to determine its
position on this subject.
44. Madison Coal Corporation v. Altmire, 215 Ky. 283, 284 S.W. 1068
(1926).
45. Clark v. Demars, 102 Vt. 147, 146 Atl. 812 (1929).
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evidence of what those expenses would cost at the time of the
trial, for the length of time the injured person would be likely
to necessitate them. Here, again, there seems to be no room to
consider the purchasing power of the dollar by the jury, but no
definite precedent on this point has been discovered. The only
consideration which a trial court, on motion for a new trial, or
an appellate court would give to the value of money for past
and future expenses would be in the comparison of previous
verdicts in similar cases.46
In the case of loss of earnings, past and future, in its simplest
form, a jury would hear evidence on how much the injured person was making at the time he was injured, and from this calculate how much the plaintiff had lost in the past47 and the present worth of the amount the plaintiff would lose in the future.'
Here again, the purchasing power of money would seem to
have no bearing on the verdict of the jury.4" However, in the
case of an appellate court it would be proper to compare verdicts in similar cases,5" and in order to properly consider earlier
cases, it would be necessary to make some allowance for a change
in the purchasing power of the dollar between the time of the
previous case and the time of the injury.5
The problems of awarding damages for physical and mental
pain and suffering, humiliation and embarrassment seem to be
identical. These elements of damages will be discussed here as
illustrative of non-pecuniary losses. It has been pointed out that
the decreased value of money has some possible bearing on the
amount to be awarded for pain and suffering, and a jury will
either consciously or unconsciously take this decreased value
into consideration in awarding a verdict. However, while there
is much to support this point of view, 3 there are numerous dicta
to the contrary 4 and apparently no holdings to support such
46.
47.
48.
49.

Butler v. Allen, 73 Cal. App. 2d 852, 167 P.2d 488 (1946).
McCoRMICK, DAMAGES 310 (1935).
Williams v. Clark County, 143 Iowa 328, 120 N.W. 306 (1909).
See n. 119 infra. In Hodkinson v. Parker, 70 S.D. 272, 16 N.W.2d 924
(1944). the plaintiff requested the trial court to instruct the jury that
it might consider the low value of money in arriving at the amount of
future losses, and the appellate court affirmed the trial court's refusal
to so charge.
50. See n. 27 supra.
51. See n. 28 supra.
52. 9 U.S.C. Selden Soc. Yr. Bk. 71, 72 (1947).
53. It might also be pointed out that since pain and suffering have no concrete monetary value, there is no occasion to translate a pre-existing
sum into its present worth, i.e., a jury awards a sum in accordance with
the value of the dollar at the time of the jury's consideration.
54. E.g., Western & Atlantic R.R. v. Burnett, 79 Ga. App. 530, 54 S.E.2d
357 (1949); Nubbe v. Hardy Continental Hotel System of Minn., 225
Minn. 496, 31 N.W.2d 332, 336 (1948); and Armentrout v. Virginian
Ry., 72 F. Supp. 997, 1001 (S.D.W. Va. 1947).
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a conclusion." Of course, the real danger of charging a jury
generally on the purchasing power of the dollar or in allowing
a jury to consider the value of money is that a verdict for pain
and suffering which is actually just may be reached, and then, if,
as in the Halloran case, the jury is charged in general terms
that it may consider the purchasing power of the dollar, it might
transmute what is actually a just verdict by whatever the jury
thinks the value of money has increased or decreased. However, a proper charge might theoretically avoid such a danger."
On a motion for a new trial before a nisi prius judge, it would
seem that he would take the difference in purchasing power of
money into consideration in comparing verdicts in similar cases
which appellate courts have held to be excessive or not excessive. Of course, a trial judge would also have the additional
advantage of observing all that took place at the trial, and he
would not be as limited as an appellate court. An appellate court
could consider the value of money in making a comparison of
previous verdicts.
While several courts have been mindful of fluctuations in the
purchasing power of the dollar in considering punitive damages,58 this practice has been generally condemned by writers on
this subject. 9 A good example of the treatment of vindictive
damages is found in the case of Butler v. llen." Here an action was brought for wrongful eviction of the plaintiff from her
apartment. The jury awarded a verdict of $2,oo actual damages and $2,000 exemplary damages. On appeal the verdict was
affirmed in view of the decreased value of the dollar. In this
case no distinction was made between punitive and compensatory damages.
The chief objection to considering the value of money in the
case of exemplary damages is that punitive damages are
awarded, not to compensate the plaintiff, but to deter the de55.
56.

57.
58.
59.
60.

See, 9 U.S.C. Selden Soc. Yr. Bk. 71, 72 (1947).
E.g., "I charge you that in arriving at a just sum which will compensate the plaintiff for his pain and suffering you may consider the fact
that the purchasing power of the dollar is 25% less today than it was
five years ago, but I expressly caution you not to arrive at what you
consider a just verdict now, and then simply increase it by 25%. I am
charging you on the change in money value solely for the purpose of
reminding you of this factor, so that when you arrive at a sum to
award the plaintiff you may make such an award in accordance with
the present dollar value."
Formosa v. Yelow Cab Co., 31 Cal. App. 2d 576, 87 P.2d 716 (1939).
E.g., Butler v. Allen, 73 Cal. App. 2d 852, 167 P.2d 488 (1946); Bowes
v. Charleston & W. C. Ry., 210 S.C. 367, 42 S.E.2d 705 (1947); and
Behrendt v. Times-Mirror Co., 30 Cal. App. 2d 77, 85 P.2d 949 (1938).
Note, 48 COL. L. REV. 264, 266, 267 (1948) ; and 9 U.S.C. Selden Soc. Yr.
Bk. 71, 73 (1947).
73 Cal. App. 2d 852, 167 P.2d 488 (1946).
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fendant from a repetition of the wrongful act."' Perhaps the
position of those who are critical of the practice of considering
the value of money in the case of vindictive damages is well
taken if their objection is limited to a consideration by the jury
of monetary fluctuations. However, an appellate court can, at
best, only review the brief of evidence as to the financial status
of the defendant and the wrong inflicted upon the plaintiff. In
the opinion of the author, there is no objection to an appellate
court going further and comparing verdicts for punitive damages
in similar cases, just as is done in the case of compensatory
damages, and in order to properly envision such previous
awards, it would seem necessary to allow for any purchasing
power variations in the dollar. Of course, in comparing these
verdicts, it seems that in determining what a "similar case" is,
attention should be focused on the financial ability of the defendant as well as the nature of the wrongful act.
In concluding this section on the elements of damages which
are affected by long-range changes in the value of money, it may
be well to point out that during periods of inflation interest
rates are not as great as during times of depression."2 This consideration would affect all items of damages for future losses
and perhaps all past pecuniary elements of damages."3 ApparentlV, courts should be influenced by this factor when making an
award for any future expense, loss, inconvenience, or pain and
suffering. This consideration of lower interest rates during the
time of lower purchasing power of the dollar seems to be a
factor which should receive deference by juries, trial judges, and
appellate courts alike. The application of this factor to a nisi
prius court would not seem to be too difficult in theory when
the problem is simply to determine the present value of an
award. However, there might be some complications if an ap61.

62.

63.

Note. 48 CoL. L. REV. 264, 266, 267, 269 (1948),
Soc. Yr. Bk. 71, 73 (1947).

and 9 U.S.C. Selden

CHANDLER, THE ECONOMICS OF MONEY AND BANKING

676 (1948) : "An

increase in the supply of investable funds tends to lower interest rates
and to increase investments unless offset by a decline of enterprisers'
expectations, whereas a decrease in the supply of investable funds tends
to have the opposite effect."
E.g., Cunningham v. Pennsylvania R., 55 F. Supp. 1012 (D.C. N.Y.
1944) (loss of earnings, past and future, past and future pain and
suffering, humiliation, and actual expenses) ; Jones v. Atlantic Refining
Co., 55 F. Supp. 17 (D.C. Pa. 1944) (pain and suffering, loss of past
and future wages) ; and Canfield v. Chicago, R. I. & R. R., 142 Iowa
658, 121 N.W. 186, 192 (1909). It should be noted that in the first two
of the above cases the courts considered interest rates in the case of
past losses as well as in the case of future losses. In considering future
losses, of course, interest rates are of importance in determining the
present value of an award. But see MCCORMICK, DAMAGES 305 (1935).
In awarding damages for past pecuniary losses there is a division of
authority on whether interest may be recovered. See MCCORMICK,
DAMAGES 224-225 (1935).
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pellate court sought to give this matter proper consideration. In
such a case, if, for example, an award of $I6,ooo for loss of
future earnings were rendered below and the court found that in
a similar case some years ago a verdict of $io,ooo had been
approved and that the value of the dollar is now only 62.5%
of the value it had at the time of the previous case, then it
would seem obvious that the court would approve the later
verdict simply because of the change in the value of money.
But even if the court in the previous case had said that $io,000
was the maximum award it could possibly affirm in such a case
and if a verdict of $i6,ioo were rendered in the later case, the
court might very likely affirm this verdict even though it was
greater than the change in the value of the dollar, because interest rates might be lower at the time of the latter verdict,64
thus compensating for the apparent discrepancy between the
former and latter verdicts.
The greatest difficulty in considering the items of damages
is that most frequently juries and courts are dealing with several
or all of the elements which we have discussed, and usually,
with the exception of punitive damages, a jury renders a lump
sum 65 and there is no analysis of the amounts awarded which
the trial judge or an appellate court may consider when ruling
on excessiveness. Also, most courts do not seem to go into the
question of the quantum of damages in sufficient detail to take
any consideration of the fact that some elements of damages
are affected by the change in the value of money, whereas others
are not." However, it is hoped that in the future courts will
be more discreet in their decisions.
BETWEEN

CHANGES IN THE VALUE OF MONEY
THE TIME OF INJURY, TRIAL, AND APPEAL

The Georgia Court of Appeals, in 1920, was faced with the
question of the excessiveness of a $25,000 verdict granted for
permanent personal injuries in the case of Ocilla Southern R.
Co. v. Mclnvale.7 In affirming the jury verdict, the court said:
"While the verdict was a large one, this court will take judicial cognizance of the universally known fact at the time of
the return of this verdict (October, i919), and at the time of

overruling of the motion for a new trial (May, 1920)
nominal value of the dollar had greatly decreased.""5

the

64. Cf. Cunningham v. Pennsylvania R., 55 F. Supp. 1012 (D.C. N.Y.
1944).
65. See MCCORMICK, DAMAGES 67 (1935).
App. 75, 81 (1908); and Gaster v. Hicks,
66. E.g., Eckles v. Edison, 139 Ill.
181 Ark. 299, 25 S.W.2d 760 (1930).
67. 26 Ga. App. 106, 105 S.E. 451 (1920).
68. Ibid., 26 Ga. App. 106, 109; Id., 105 S.E. 451.
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This is one of the few cases in which a court has expressly
recognized that there may be a difference in the purchasing
power of the dollar between the time of the injury and an appeal. In most cases which consider the excessiveness of a verdict
in the light of the purchasing power of the dollar, courts content
themselves with some vague statement such as: "Because of
the decrease in the purchasing power of the dollar, we do not
consider this verdict excessive." 9 Some courts go slightly further and say that the "present" diminished purchasing power
of money,"0 or the "present-day" decreased purchasing power of
72
the dollar,7 ' or the purchasing power of the dollar "now"
should be considered. However, there may be some question as
to just what is meant by the terms "present," "present-day,"
and "now." Of course, if we are to accept the language of these
cases literally, the purchasing power of the dollar at the time
of the appeal is the applicable one. But since juries and trial
courts have no way of knowing what the dollar will be worth
when, and if, the case under consideration is appealed, it seems
that they must of necessity apply the value of money either at
the time of injury or at the time of trial; however on appeal,
the appellate court could apply the value of money at the time
of injury, trial, or review, as it so desired.
Although the language in some cases indicates that the appellate court is taking the time of the trial as fixing the value
of the dollar, the great majority of courts appear to consider
the purchasing power of money as of the time of review when
7 4 the
comparing verdicts. 3 In Washington R. Co. v. LaFourcade
69. Rowe v. Rennick, 112 Cal. 576, 297 Pac. 603 (1931).
70. In Deadman v. McKinley, 238 Iowa 886, 29 N.W.2d 337 (1947), the
plaintiff brought an action for false imprisonment for from one-quarter
to one-half an hour. A verdict of $650 was rendered. The appellate
court affirmed because of the "present" diminished purchasing power
of the dollar.
71. Ward v. Cathey (Tex. Civ. App.), 210 S.W. 289, 292 (1919).
72.

73.

In O'Meara v. Haiden, 204 Cal. 354, 268 Pac. 334, 339, 60 A.L.R. 1381
(1928), in considering the excessiveness of a verdict of $10,000 for
the death of a seven-year-old boy, the court affirmed the verdict, stating
that it did not feel that it was bound by an earlier case "in view of
the changed conditions that now prevail."
E.g., Calihan v. Yellow Cab Co., 125 Cal. App. 649, 651, 13 P.2d 931,
932 (1932) ; Van Baast v. Thibaut Feed Mills (La. App.), 151 So. 226,
230 (1933) ; Bucktrot v. Partridge, 130 Okla. 122, 265 Pac. 768 (1928) ;
and Affolder v. N.Y.C. & St. L. R., 79 F. Supp. 365, 370 (E.D. Mo.
1948), rev'd on other grounds, 174 F.2d 486 (1949). Cf. O'Meara v.
Haiden, 204 Cal. 354, 268 Pac. 334, 60 A.L.R. 1381 (1928) ; and Illinois
Cent. R. Co. v. Johnson, 205 Ala. 1, 10, 87 So. 866, 875 (1920). But see
Cheatham v. Chartrau, 237 Mo. App. 793, 804, 176 S.W.2d 865, 870
(1944); and Talbert v. Chicago R. I. & P. Ry., 321 Mo. 1080, 1090, 15
S.W. 762, 766 (1929).
The court stated in Hurst v, Chicago R. & Q. R. Co., 280 Mo. 566,
219 S.W. 566, 568, 10 A.L.R. 174 (1920), that courts cannot follow the
money market as brokers, but in the case of radical and apparently
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plaintiff brought an action for personal injuries growing out of
an accident. The trial court charged the jury that " . . . the
test is, what is a fair compensation for injuries sustained at
this time?" 5 And the plaintiff's counsel was allowed to argue
that even though the accident occurred several years before the
trial ". . . the jury were giving compensation now and that
$IO,OOO now is only equal to $5,ooo five years ago."" On ap-

peal, the decision was affirmed. In Tennessee River Nav. Co. v.
Woodward7 7 the court held erroneous a charge of the trial court
that "in determining the amount expended by the plaintiff for
doctors' bills and medicines you should not consider the difference . . . between the purchasing power of a dollar at the

74.
75.
76.
77.

permanent changes in economic conditions, courts should take cognizance of these changes as soon as they are able to determine whether
or not these conditions are permanent. However, none of the cases or
writers on this subject have developed any criteria which courts may use
in determining when economic conditions have "permanently changed."
In 26 NEB. L. BuLL. 651, 652 (1947), it is pointed out that the danger
of estimating losses on the basis of abnormal prices is the inability of
the court to follow the variations of the money market. And, 2 OKLA.
L. REV. 224 (1949), states: "The courts in upholding large awards
have not attempted to look into the economic future, but favor what
might be called the 'presemption of continuing high prices'." The position of the court, however, seems to be rather ably expressed in Armentrout v. Virginia Ry., 72 F. Supp. 997, 1001 (D.C. W.Va. 1947); "It
may be argued that ordinary fluctuations in the purchasing power of
money may not properly be considered by a jury ... Perhaps not, as to
the future . . . It is possible, of course, that values may cease to be
affected by inflation . . . Economic conditions may conceivably cause
the value of the dollar again to rise to the point where it stood before
World War II. On the other hand, there is no assurance that its value
may not become less as time goes on. This possibility balances, if it
does not outweigh, the contrary forecast. It would be . . . mere speculation to adopt either theory as the foundation of an estimate of future
earnings. Yet some reasonable and logical basis for such an estimate
must be found; ... and it can be found only by an appraisal of present
economic facts . . . No one can say now whether a verdict of $160,000
rendered today may be equivalent to one of $300,000 or to one of $80,000
rendered five years hence. We can be guided only by the conditions of
the present . . . " It would seem that the Armentrout case states that
courts may always consider the then present value of the dollar as its
"permanent value" since the value of money in the future is as likely
to increase as decrease and vice versa. Apparently, most other courts
agree with such a rule. See cases cited at beginning of this note. However, a few cases have attempted to engage in the uncertain practice
of looking into our economic future to determine whether or not
verdicts are excessive or inadequate. Calihan v. Yellow Cab Co., 125
Cal. App. 649, 651, 13 P.2d 931, 932 (1932); Van Baast v. Thibaut
Feed Mills (La. App.) 151 So. 226, 230 (1933); and Spell v. United
States, 72 F. Supp. 731 (D.C. Fla. 1947). It is interesting to notice
that the appellate courts were correct in the Calihan and Van Baast
cases in their predictions of a decrease in the purchasing power of the
dollar. But, in the Spell case, the court anticipated an appreciation in
money value, whereas there was a further decrease.
48 App. D.C. 364 (1919).
Id. at 369.
Id. at 370.
18 Ala. App. 34, 88 So. 364 (1920).
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'
time plaintiff expended it and at the present time." These
may
both
or
judge
cases seem to indicate that a jury or trial
bemoney
of
value
the
in
change
the
take into consideration
tween the time of injury and the time of trial. The case of
Calihan v. Yellow Cab Co." goes a step further and indicates
that a change in the value of money between the time of the
rendition of a verdict and the time of review may render an
otherwise excessive verdict not so large as to warrant setting it
aside. In that case the plaintiff brought an action for personal in-

juries which were sustained in October, 1930. In September,
1931, a jury rendered a verdict of $8,o5o. On appeal a year

later, the court answered the contention of the defendant that
the verdict was excessive because of the increased purchasing
power of money at that time, by pointing out that there were
signs of the country's gradual emergence from the depths of depression and that a return to normal conditions might be expected.
The objective in these cases, apparently, should be to award
the plaintiff that amount of money which, at the time0 he receives
it, will compensate for any injury he has sustained." If this objective is to be realized, the purchasing power of the dollar at
the time of each step in the judicial process should be considered,
i.e., the jury should take into consideration any change in the
purchasing power of the dollar which has taken place between
the time of injury and the time of the trial, and the appellate
court should take into account any variation in the purchasing
power of money between the time of injury, the time of trial,
and the time of the appellate decision."' However, just as in
the previous section, some of the elements of damages may be
affected by the changes in the purchasing power of the dollar in
the various steps of a legal proceeding and others may not be.
With growing realization of this factor it becomes increasingly
78. Id. at 364.
79. 1!25 Cal. App. 649, 13 P.2d 931 (1932). It seems that juries should
consider interest rates as of the time of trial. See McCORMICK, DAMAGES 305 (1935). Since no direct authority has been found, nor is likely
to arise inasmuch as the amounts involved are so relatively small, no
attempt has been made to exhaustively treat variations in interest
rates between injury, trial, and review.
80. In Butler v. Allen, 73 Cal. App. 576, 167 P.2d 488, 490 (1946), the
court said: "The value of the sum awarded is to be measured not by
the number of dollars named in the verdict but their comparative ability to furnish the necessaries of life." See Note, 48 COL. L. REV. 264,
271 (1948), n. 30: "Theoretically, to provide the plaintiff proper compensation in a time of change in the value of money it would be most

desirable to assess his damages on collection day . . . Under our judi-

cial system the nearest approach to this ideal is to have the appellate
court appraise the jury's monetary estimate of the plaintiff's injuries
in the light of the purchasing power of money at the time of review."
81. See Note, 48 COL. L.REv. 264, 271 (1948) in n. 80 supra.
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clear that courts may begin to take these refinements into consideration when called upon to do so or perhaps upon their
own initiative.
In the case of loss of earnings, past and future, a jury might
consider not only what the injured person was making at the
time of his injury, but also how much he would have b~en
making at the time of the trial, had he not been injured. 2 A
fortiori, the jury could also consider the value of the plaintiff's
services on the market at the time of the injury." To some extent this is taking into consideration the change in the value of
money, even though the court does not label it as such. However,
in the cases where a court expressly recognizes a change in the
value of money between the time of an injury and the time of
trial, a trial judge on motion for a new trial, or an appellate
court in considering the loss of past earnings, may have to determine whether or not to consider further changes in the value
of money in ruling on excessiveness. For example, A was injured
while making $ioo per week. Two years later his case was tried
and evidence was introduced to show that a raise went into effect
immediately after his injury which would have entitled him to
$125 per week. The jury awarded a verdict which amounted to
awarding A $126 per week for loss of past earnings. The case
is appealed. At the time the case reaches the appellate court, the
value of money has decreased about 5% from what it was at
the time of the trial. If A is to be justly compensated in equivalent dollar value at the time he obtains the money, then the
court should affirm the verdict even though it was excessive
when rendered.84
In awarding damages for loss of past earnings where there
is a substantial variation in the value of the dollar between the
time of injury and trial, it seems that the plaintiff should receive
that number of compensatory dollars which represents his real
loss. 5 Actually, the amount of money necessary to compensate
82. See n. 32 supra.
83.

In Foster v. Pestana, 77 Cal. App. 2d 885, 177 P.2d 54 (1947), the
court, in considering whether or not an award of $8,500 for permanent
hand injuries sustained by a laborer was excessive, said that a person's ability to earn is to be considered in computing the impairment
of his future earning power.
84. Cf. Calihan v. Yellow Cab Co., 125 Cal. App. 649, 13 Pac. 931 (1932).
Contra: Spell v. United States, 72 F. Supp. 731 (D.C. Fla. 1947). This
latter case was tried by the court without a jury, and an award of
$15,000 was made in a death action for the death of a thirty-two year
old man who had been making $55 per week in a fish market. The
court stated that it was unwilling to determine the damages primarily
upon a calculation of decedent's earnings, because the wages for unskilled labor such as decedent had been performing were higher than
they could be expected to be in the future.

85. See Note, 48 COL. L. Ruv. 264, 268 (1948).
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the plaintiff would depend on whether or not the plaintiff would
have spent his earnings as he received them or whether he would
have saved all or a part of them. If the plaintiff had chosen to
save his earnings and if he is given the number of dollars he
would have earned plus the interest he might have obtained
on his savings, he would be completely compensated; but if the
plaintiff had elected to spend his money when received for commodities, the prices of which have advanced, then it would seem
that he would have to be paid a sum equal to his former earnings plus the amount that the purchasing power of the dollar
has decreased. Apparently, courts and juries which have considered this increase in the cost of living between the time of injury and trial have assumed, although not expressly, that the
plaintiff would have converted his earnings into commodities as
received."6 It seems that this assumption is satisfactory so long
as there is a decrease in the value of money, but where there
is an increase, the more expedient practice would be to assume
that the plaintiff would have saved his earnings. However, no
case has been discovered which directly involves the rising value
of the dollar under such circumstances. One writer has pointed
out that the cases which consider the purchasing power of the
dollar do so on the theory that when the value of money decreases, wages and salaries tend to adjust themselves to the
cost of living, and future earnings, in terms of money, are assumed to be greater, plus the fact that it is common experience
that if wages and salaries fail to rise proportionally, the individual, "spurred by the necessity arising from his economic
plight, would add to his income by seeking additional or other
employment.""7
When considering the loss of future earnings, the jury should
not be confronted with the question of the purchasing power of
the dollar any more than it is necessary to show what the plaintiff would have been earning or what his services would have
been worth at the time of the trial. 8 However, a trial judge or
an appellate court should consider changes in the purchasing
power of the dollar subsequent to the trial as well as subsequent
to the injury in determining the excessiveness of a verdict. 8
In compensating for past medical expenses, it has been suggested that the difference in the value of money between the
time of injury and trial should be considered only ifthe injured
86. E.g., Halloran v. New England Telephone and Telegraph Co., 95 Vt.
273, 115 Atl. 143, 18 A.L.R. 554 (1921) ; and Ill. Cent. R. Co. v. Johnson, 205 Ala. 1, 10, 87 So. 866, 875 (1920).
87. See 2 OKLA. L. REV. 224, 225 (1949).
88. Cf. Edwards v. Southern Ry., 52 Ga. App. 557, 184 S.E. 370, 374 (1936).
119 infra.
89. Calihan v. Yellow Cab Co., 125 Cal. App. 649,13 P.2d 931 (1932).
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person paid cash." If the medical expenses have not been paid,
then it is the creditor who has absorbed the change in the value
of money; however, if the plaintiff has paid for the medical expenses, then he has been deprived of the use of a certain amount
of money which would have then purchased more commodities
than a similar sum at the time of the trial. This position seems
to be applicable not only to a case involving medical expenses
but any other expenses arising out of a wrongful injury. However, this rule does not take into consideration a delayed payment of the expenses made prior to the trial or prior to an appeal. In the event of such payment prior to the trial, the most
accurate method of compensating the plaintiff would be by considering the difference in the value of money between the time
of payment and trial. This practice might prove unduly burdensome to a jury, and in such case it would probably be best
to let the defendant suffer the difference in the purchasing power
of the dollar between the injury and trial and not be allowed
to profit by the fact that a particular plaintiff was or was not
able to pay for the expense he had incurred. In the case of a
trial judge or an appellate court, it would seem that the court
should adopt a theory which would be favorable to the plaintiff, i.e., in time of the decreasing value of the dollar the court
should assume that payment was made immediately after the
verdict of the jury, and in time of the increasing value of the
dollar payment should be assumed not to have been made. 1
In the case of future medical expenses or other future expenses, juries compute these costs in terms of the present value
of the dollar, and there does not seem to be any special consideration which should be given the value of money. However,
in the case of a trial judge or an appellate court, it would seem
proper and desirable for the court to consider changes in the
purchasing power of money in comparing previous verdicts and
in determining whether or not the verdict is no longer excessive
or inadequate because of the change in the value of money since
the verdict. "
In considering pain and suffering, humiliation, and embarrasment, past, present, and future, a jury makes an award in dollars which, at the time of the trial, compensates the plaintiff for
90. See Note, 48 CoL. L. REv. 264, 268 (1948).
91. This would seem to be in harmony with the practice of giving a plaintiff
preference in the case of a close question. E.g., MCCORMICK, DAMAGES
310, 311 (1935).
92. In Philadelphia & R. Ry. v. McKibben, 259 Fed. 476 (3rd Cir. 1919),
the court, in ruling on the excessiveness of a verdict, said that the
fact that nearly two years interest had accrued and the change in the
economic conditions between the time of the first and second trials
justified the trial court in refusing to reduce the verdict to the amount
which the trial judge felt was proper at the time of the first trial.
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his injury.93 Thus, there is no reason to convert or translate a
previous sum into its present worth, i.e., the jury makes an
award on this element of damages in the light of the purchasing
power of money at the time of the trial. A trial court, in ruling
on a motion for a new trial, or an appellate court, might affirm
a verdict which, at the time it was rendered, might have been
deemed so excessive or inadequate as to necessitate reversal or
reduction if there were some further change in the value of
money.94 In other words, it would seem that an appellate court,
in ruling on excessiveness, should consider the difference in purchasing power of the dollar between the time of the injury and
the appeal.
In awarding punitive damages, a jury determines the defendant's financial condition as of the time of trial, and there is
no place for it to consider a change in the purchasing power of

the dollar. 5 Again, however, in the case of an appellate court
it seems that an increase or decrease in the value of the dollar
between the time of injury, verdict, and appeal should be considered 6 Just as courts often assume that a plaintiff's earnings
would increase in proportion to a reduction in the value of
money, 7 it seems they should likewise assume that the earnings
of a defendant would also increase, and, if the defendant is to
be deterred, a larger verdict might be affirmed if the value of
money has decreased."
INCREASED PURCHASING POWER OF MONEY

Thus far we have spoken of the purchasing power of the dollar primarily in connection with cases involving a decrease in the
value of money. However, in the past a few courts have also
taken into consideration increases in purchasing power, and
in the event of a sudden depression, it is not unlikely that our
courts will again be called upon to give effect to the increased
value of money. While it might be assumed at first glance that
93.

Note, 48 COL. L. REV. 264, 269. But see 35 HARV. L. REV. 616, 617

(1922).
Cf. Calihan v. Yellow Cab Co., 125 Cal. App. 649, 13 P.2d 931 (1932).
In this case the court was ruling on the question of excessiveness. Note,
48 COL L. REV. 264, 270 (1948), stated: " . . . a continuing spiral of
inflation may cause the appellate courts to be faced with the problem of
modifying verdicts which though proper when rendered, have become
inadequate." However, there seems to be a much greater reluctance
on the part of courts to grant new trials in the case of inadequate
verdicts than in the case of those which are excessive. See MCCORMICK,
DAMAGES 72, 73 (1935).
95. Note, 48 COL. L. REV. 264, 269 (1948).
96. Cf. Calihan v. Yellow Cab Co., 125 Cal. App. 649, 13 P.2d 931 (1932).
97. See 2 OKLA. L. REV. 224, 225 (1949).
98. But see Note, 48 COL. L. REV. 264, 266, 267 (1948).
94.
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the same rules or their converse would apply in the case of an
increase in monetary value, actually on further study, it becomes apparent that there is a dearth of authority on this subject and some definite indications that courts do not consider
these cases just as they do cases involving a decrease in the value
of money.
The first case to consider this problem seems to have been
Johnson v. St. Paul City R. Co.,99 wherein the plaintiff, who was
about seventy-five years of age, brought an action to recover for
a broken ankle bone, torn ankle ligaments, and pain and suffering. A verdict of $4,000 was granted but on appeal it was
conditionally reduced to $2,5oo. The court, per Judge Mitchell,
said:
"There is another consideration which we think we may take
into account, and that is that, however, statesmen and financiers
may disagree as to the cause, a given sum of money has greater
value, .

.

. that is, greater purchasing power,

. . .

than ithas

[had] years ago."''
After mentioning the fact that the plaintiff was in the autumn
of life, the court here seemed to view the increased power of
money as an additional factor which supported its conclusion
that the verdict was excessive.
In Bell v. First Nat. Life Ins. Co."' a Louisiana court on appeal reduced the amount a sixty-eight year old plaintiff was to
receive for probable permanent personal injuries from $5,000
to $4,00o because of the increased purchasing power of the dollar.
In Donaldson v. Riddling's Succession,"' another Louisiana
court, in considering awards rendered in two companion wrongful death cases, reduced the awards by So%. The court said that
it should consider the increased purchasing power of the dollar, then, after comparing verdicts in several similar cases, it
reached its conclusion.
A Wisconsin court, in Rebholz v. Wettengel, i"3 considered
the excessiveness of a verdict for personal injuries, sustained in
1932. The trial court had refused to charge on the increased
value of the dollar. The appellate court said that the evidence
warranted the jury's assessment of damages regardless of the
purchasing power of money. The court then said that the present
increased monetary value was a matter of such common knowledge and had been so deeply impressed on the minds of adults
99. 67 Minn. 260, 69 N.W. 900, 36 L.R.A. 586 (1899).
100. Id. 69 N.W. 900, 902.
101. (La. App.) 141 So. 484 (1932).
102. (La. App.) 145 So. 804 (1933).
103. 211 Wis. 285, 248 N.W. 109 (1933).
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that there was no need to expressly charge the jury to take this
into consideration.
The preceding four cases are the only ones the author has been
able to discover which have expressly considered the increased
purchasing power of money during a period of depression. In
Harmon v. San Joaquin Light & Power Co.,"' a recent California case, the court broadly stated that the value of money in
time of inflation or depression must be considered in awarding
damages for the personal injuries. However, in this case the
court was actually faced with the question of the decreased
value of money in considering the excessiveness of a verdict.
Hence, any allusion to the consideration of an increase in the
purchasing power of the dollar would simply be dictum and
would probably be followed by that court and other courts only
so long as such action would tend to further the desired objective of the court. It is interesting to contrast the language in
the Harmon case with that used by another California court
in Calihan v. Yellow Cab. Co., supra. In the Calihan case, the
defendant, on appeal, contended that the verdict was excessive
because of the increased purchasing power of money. The plaintiff had sued for $55o special damages and $7,500 general
damages, and a verdict of $8,o~o had been rendered in September, 1931. In October of the previous year the plaintiff had
been riding as a passenger in one of the defendant's cabs, when
she was thrown from her seat and struck her head against the
top of the cab. As a result of her injuries, neck ligaments were
torn and she suffered constant pain in her neck and head. In
answering the contention of the defendant that the purchasing
power of the dollar had increased, the appellate court, in 1932,
said: "Our judicial notice having been invoked, we note signs
of the country's gradual emergence from the depths of the depression; we may expect a return to normal conditions.' 0 5
What will courts do in the future if they are faced with the
problem of the increased purchasing power of money in cases
of unliquidated damages? Of course, it might be contended that
this question is somewhat academic since in all probability courts
and juries take the purchasing power of money into consideration regardless of whether or not it is expressly mentioned.
There may be some veracity in this contention, and it is submitted that in all probability it is more likely to be true in the case
of a jury or perhaps a trial court than an appellate court. When
an appellate court considers a lump sum verdict for several
elements of damages, as for example, a personal injury case involving compensatory damages for pain and suffering, medical
104. 27 Cal. App. 2d 169, 98 P.2d 1064 (1940).
105. 125 Cal. App. 649, 651, 13 P.2d 931, 932 (1932).
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expenses, and loss of past and future earnings, it is usually almost entirely limited to the comparison of verdicts."' If the
plaintiff cites a similar case in which an equal or larger verdict
was held not to be excessive, then the appellate court would do
one of three things: (i) affirm the size of the verdict, (2)
distinguish the case under consideration from the case cited on
some "peculiar" facts, or (3) take into consideration the difference in the value of money at the time of the former verdict
and at the time of the one before the court. Indubitably, courts
in other cases have often engaged in extended verbal maneuvering to distinguish precedents, but since in a case involving
a change in the value of money it would be so much simpler and
just as "judicial sounding" to say that the previous decision was
not binding because of such a change, it is difficult to see why
an appellate court would not expressly mention the monetary
fluctuation if confronted by this problem, and it seems fair to
assume that these courts will, at least in the majority of cases,
expressly mention the purchasing power of money when considering it.
The author has examined more than one hundred cases in
which courts have considered the decreased purchasing power
of the dollar as an element in determining whether or not a
verdict under consideration is excessive, and yet has found less
than five cases where courts considered an increase in the value
of money during time of depressions. The Harmon opinion
above will have little bearing on future decisions, since its sweeping language of gratis dictum arose from a case where the court
actually considered the decreased purchasing power of the dollar. In the Rebholz case, the court begins its decision by saying
that the evidence warranted the verdict regardless of the purchasing power of money. The Johnson case said that, in addition to other factors, the court should consider the greater purchasing power of the dollar. These statements would certainly
leave the door well ajar to a court which sought to distinguish
one or all of these decisions. In fact, the only cases which have
considered the increased purchasing power of money and which
might be difficult to distinguish are the Louisiana cases of
106.

In Mudrick v. Market Street Ry., 11 Cal.2d 724, 735, 81 P.2d 950, 956
(1938), the court said: " . . . courts should endeavor in ruling upon
verdicts fixing the amount of damages in personal injury cases to
establish some uniform standard applicable to cases of this character.
This can only be done by reference to other cases in which damages
have ben fixed and determined in personal injury cases of the same,
or like, general nature." See Note, 48 CoL. L. REV. 264, 265-266 (1948) :
"Trial and appellate courts commonly do no more than attempt to
impress some degree of standardization upon the juries in individualized compensations by keeping current verdicts reasonably in line
with those rendered on similar facts in former years."
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Donaldson v. Riddling's Succession, supra, and Bell v. First
Nat. Bank, supra, and the courts of the remaining forty-seven
states might satisfy themselves with a statement that Louisiana
is not a common law state, and, hence, that these decisions are
not binding on them. °7 If the above system or some other
method of distinguishing these cases were used, this would leave
most courts without the doctrine of stare decisis when confronted
with the problem of the increased purchasing power of money,
and it would not seem unlikely that if this occurred, some courts
would refuse to take into consideration the rising value of
money. But even if the above-mentioned statements of these
courts are regarded most strongly in favor of the consideration
of the appreciated dollar, it would still not seem unlikely that
in the future courts might eschew taking such a factor into consideration. Since the Johnson case arose in 1899, there have
been times of depression as well as inflation, and yet courts have
considered the increases in money value so much less often than
the decreases that there seems to be a reluctance to consider the
increased purchasing power of money. Perhaps this is a result
of an involuntary tendency of the courts to sustain more impressive verdicts; perhaps it is due to an inclination of many
courts to unconsciously favor plaintiffs; or perhaps there is
some other reason or a combination of reasons, but the fact remains that courts have only considered the increased purchasing power in a relatively few cases. The Calihan case is
illustrative of the lengths to which a court might go to avoid
considering the appreciated dollar. It will be remembered that
the court, in that case, even attempted to look into our economic future and predict what the value of the dollar would
be."0 Conceivably, it might be contended that there is a proclivity on the part of courts to consider more 'readily the question of the increased purchasing power of money than formerly,
since the first of these cases arose in T899, three or four occurred in the thirties, and since in allusion was made to the consideration of the increased purchasing power of money in the
Harmon case in 194o. But it would seem that, at best, this
107.

Actually, even if courts are not so easily satisfied, these cases could
be distinguished. In McGary v. The City of Lafayette, 4 La. Ann. 440
(1849), the plaintiff was awarded $5,000, which the appellate court
reduced to $1,500. The court said that the jurisprudence of Louisiana
differed from that of England in that the jury's discretion in awarding, damages is more limited in Louisiana than under the common law.
See MCCORMICK, DAMAGEs 78, n. 9 (1935): "In Louisiana, where there

is no constitutional right to jury trial in civil cases, the Supreme Court
may reduce or increase the damages given by a jury. Rice v. Crescent
City R. Co., 51 La. Ann. 108, 24 So. 791 (1899)."
108. This practice has been generally condemned by most courts. See n. 73
supra.
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would not be sufficient to be indicative of any such trend. The
most favorable thing which may be said is that at least one
state, viz., Louisiana, has accepted the doctrine of considering
the increased purchasing power of money.
From the standpoint of strict logic, if courts and juries are
meting out justice by considering the decreased purchasing power
of money in times of inflation, in times of depression the increase
in the value of the dollar should also be taken into consideration. If the appellate courts fail to do this and continue their
present practice of giving deference to the decreased value of
money, in comparing verdicts, this, in all probability, will result
in the affirming of progressively larger awards. And, if trial
courts charge juries on the decreases in the purchasing power of
money and fail to charge them on increases, it does not seem
unreasonable to assume that this too will have a tendency to
promote the granting of large verdicts in the first instance.
The social desirability of such a trend will be determined largely by one's opinion on the subject of whether or not plaintiffs
should continue to be granted successively larger awards. It
is submitted that in the event of an economic recession, it is
likely to be necessary to curb-the ever-increasing size of these
verdicts, and, perhaps, at that point courts will begin to consider the increased purchasing power of money. However, if
courts continue to fail to limit the amount of verdicts, it would
not be surprising to see legislatures begin to intervene by limiting the amount of recoveries in certain cases.
With all of the foregoing factors in mind, it is difficult to
conclude what consideration, if any, courts will give in the
future to an increment in the value of money, but from present
indications we mav safely predict that its future acceptance and
application is much less certain than that of the decreased purchasing power of the dollar.
EVIDENCE ON THE PURCHASING POWER OF THE DOLLAR

Thus far we have mentioned the purchasing power of the
dollar in rather conclusive terms, just as most courts have
done." 9 However, in this section we will concern ourselves with
the problem of how the value of money is determined and how
such matters may be presented to a jury.
In the Halloran case the attorney for the plaintiff was permitted to urge the jury to consider the impaired purchasing
power of the dollar, and the court charged the jury that it
109.

E.g., Missouri P. R. Co. v. Elvins. 176 Ark. 737, 4 S.W.2d 528 (1928) ;
and Halloran v. New England Telephone and Telegraph Co., 95 Vt.
273, 115 AtI. 143, 18 A.L.R. 554 (1921).
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might make such a consideration. No evidence on the value of
money had been introduced at the trial of this case; however,
the appellate court affirmed the action of the trial court by saying that the jury could consider the impaired purchasing power
of money, since it was a fact known to everyone. However, in
the Re bholz case the trial court refused, upon request, to instruct the jury on the purchasing power of the dollar, and the
appellate court upheld this action by saying that the increased
value of money was so well known, because of the general economic distress, that there was no necessity of expressly charging
a jury on this point.' In Missouri P.R. Co. v. Elvins1 . the plaintiff was awarded a verdict of $i8,5oo for personal injuries
which rendered him unable to perform the work he had previously done. On appeal, the court, in ruling on the question of
excessiveness, said that a jury may consider the diminished
purchasing power of the dollar, and that this is a matter of
such common knowledge that courts and juries alike may take
judicial notice thereof. In Armentrout v. Virginian Ry. Co."'
the court, when, confronted with the question of excessiveness
of a verdict, said that while the attention of the jury had not
been specifically directed to the low purchasing power of money,
such a suggestion would have been proper, and that the jury was
certainly entitled to take this factor into consideration. From an
examination of the above-mentioned cases, we may conclude
that it is proper for an attorney to ask the jury to consider the
purchasing power of the dollar in rendering its verdict, although no evidence has been introduced on the subject."' The
question of whether or not a trial judge will charge on changes
in the value of money seems to be left largely to his sound discretion, i.e., it is proper for a court to charge a jury on this
subject, but it is not error to fail or refuse to give such a
charge, since fluctuations in money value are of such common
knowledge.
It is highly desirable to have a trial judge give the jury some
concrete idea of how much money values have changed between
the time of injury and trial, if there has been a significant variation and if such a variation is pertinent to the case. However,
apparently no reported case has arisen in which a trial judge has
110.

111.
112.
113.

Cf. Hodkinson v. Parker, 70 S.D. 272, 16 N.W.2d 924 (1944), where
the trial court, on request, refused to charge the jury on the then
present low purchasing power of the dollar. On appeal, held, affirmed.
(However, there is some indication that the requested instructions
were defective.)
176 Ark. 737, 4 S.W.2d 528 (1928).
72 F. Supp. 997 (D.C. W.Va. 1947).
None of the cases which the author has examined contain anything
to indicate that evidence on the purchasing power of the dollar was
introduced in the trial court.
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attempted to charge on the specific amount of fluctuation in
money values. Some interesting problems would arise if a trial
judge charged a jury incorrectly on the change in money value.
For example, suppose a jury were instructed that the real value
of money had decreased 20% from the time of injury to the
time of trial, when, as a matter of fact, the value had depreciated 25%: In considering such an error, an appellate court
would have a number of factors to weigh. First, it must be
remembered that we can attain greater accuracy in verdicts if
our trial courts charge juries concretely on changes in money
values, but if appellate courts require too high a degree of certitude, this would tend to deter trial courts from attempting to
enlighten juries on such a point. However, there is no advantage
in a charge which is less accurate than the general knowledge
jurors are assumed to have about these matters. Therefore,
appellate courts will have to determine how much latitude to
allow trial judges, and it is difficult to predict where the line
might be drawn. Such a mythical line might vary in different
cases. For example, in a case involving a relatively small sum
of money, greater leeway might be allowed than in an action
involving larger amounts. It has been held that errors in instructions are not prejudicial nor grounds for reversal where the
correct measure would, in effect, be the same as the one given."'
Another case has held that an incorrect charge on the measure
of damages is harmless where the verdict actually awards the
plaintiff the proper amount."' Professor McCormick has concluded that cases are seldom reversed solely on the basis of an
error in instructions upon damages." It thus appears that an
appellate court considering a "slightly erroneous" charge on
the purchasing power of the dollar might very well refuse to
reverse the trial court. In our example earlier in this paragraph
an appellate court might easily say that the instructions were
not so erroneous as to warrant reversal.
The cases examined thus far have been those in which the
trial court, where it expressly mentioned the purchasing power
114.

Souther v. Belleau, 203 Ky. 508, 262 S.W. 619, 36 A.L.R. 656 (1924).
In this case an error was made in a charge under a wrongful death
statute.
115. Stoddard Lumber Co. v. Oreeron-Washington R. & Nay. Co., 84 Ore.
399, 165 Pac. 363, 4 A.L.R. 1275 (1917), writ of error dismissed, 248
U.S. 535 (1918). This was an action for failure to notify consignor
of non-delivery of goods. In this case the court was able to determine
that the proper damages were awarded; but in a personal injury case,
for example, it might be very difficult for the court to ascertain the
propriety of the verdict. This might mean that a court, in a personal
injury case, would refuse to apply the rule of the Stoddard case, or
it might imply that a court would virtually never reverse a jury
verdict.
116. McCoRMICK, DAMAGES 60 (1935).
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of the dollar, simply charged the jurors that they "might" consider the change in money value. Suppose that a nisi prius judge
charged a jury that it "must" consider the purchasing power of
the dollar. In such a case, it seems that an appellate court would
probably affirm the instruction if the elements of damages were
of the kind which vary with fluctuations in money values. Although there does not appear to be any direct authority on this
point, there are numerous dicta," 7 and such a conclusion would
seem to be in harmony with the spirit of these cases." 8
Of the cases which the author has examined on this subject,
only one has been found in which an attempt was made to incorporate into the pleadings any reference to a change in the
value of the dollar."' Thus, it would seem that we may safely
assume that it is not necessary to plead this matter in order to
have it considered. However, no case has been found in which
a party sought to introduce evidence to establish the exact fluctuation in dollar value."' Hence, it may be that a court would
require some mention of the purchasing power of the dollar
in the pleadings before admitting such evidence. To be cautious,
it seems that if a party desires to introduce evidence establishing the amount of change in the "real" value of the dollar, he
should allege such facts in his pleadings. It is later pointed out
that the introduction of such evidence may unduly complicate
the task of a jury, 1' and it may be that courts, in order to limit
and discourage the admission of such evidence, will insist on
suitable supporting allegations in the pleadings.
117.

118.

119.

120.
121.

E.g.. Jones v. Atlantic Refining Co., 55 F. Sunp. 17. 22 (D.C. Pa.
1944) (jury must consider) ; cf. Kircher v. Atchison, T. & S. F. Rv.,
32 Cal.2d 176, 195 P.2d 427, 434. 435 (1948) (jury should consider);
and Holder v. Key System, 88 Cal. App. 2d 925, 200 P.2d 98 (1949)
(jury should consider).
Since the purnose in these cases is to award the plaintiff "real" value
for his loss, there should not be any room for discretion on the part
of the jury in determining whether or not to consider the purchasing
power of the dollar; i.e., if a jury is going to consider a change in
the value of money in one case, it should do so in all other contemporaneous cases involving the same elements of damages.
In Edwards v. Southern Ry., 52 Ga. App. 557, 184 S.E. 370, 374
(1936), the plaintiff alleged in her petition that "The value of the
dollar has recently been depreciated, and the damages herein recovered
should be increased by the increased amount, as should be, and would
have been, the amount of contribution from deceased to said dependent." The trial court sustained a demurrer which stated that the
foregoing paragraph of the petition was " . . . irrelevant and immaterial; that the only right of recovery existing in the plaintiff would be for
the amount which decedent would, in the course of events throughout
her expectancy, have contributed to said dependent and that, as to
the future, the depreciation of the dollar would be entirely irrelevant
and immaterial, and argumentative." On appeal, held, affirmed as to
the ruling on this portion of the demurrer, but reversed on other
grounds.
See n. 113 supra.
See p. 252 infra.
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The Hurst case pointed out, in 1920, the superiority of price
indices over the dollar in gauging values. However, courts have
apparently been very reluctant to use any such indices.'22
Appellate courts, quite generally take judicial notice of
changes in the purchasing power of the dollar, in ruling on the
question of excessiveness ;"' however, they usually content themselves with some vague generalization as to the amount of
change.' The first incidence which the author has been able to
discover where the court considered the use of a price index was
in 1932 in the Bell case, supra. In that case the defendant attempted to have the appellate court reduce the award granted in
the trial court by 46% because of the increase in the value of the
dollar and urged the court to consider certain trade journals
which supported his views. In answering the defendant's contentions, the court said that it would take judicial notice of the increase in the value of money but that it could not accept figures
which had been arrived at by writers in trade journals, particularly when the reputation and standing of those writers had not
been proved nor the journals offered in evidence. The court actually reduced the verdict by only 20%. In 1947, in 1lrmentrout v.
Virginian Ry. Co., supra, the court was confronted with the
question of the excessiveness of a verdict of $I6o,ooo where
a four-year-old boy had lost both hands and one arm above
the elbow. The court made a very detailed study of the various
elements of damage and referred to the "Monthly Labor Review, 1 125 published by the Bureau of Labor Statistics in the
United States Department of Labor, and to the West Virginian
Department of Labor's "Cost of Living Survey. ' 126 It then concluded that the verdict of $I6o,ooo in 1947 was equivalent to
$Ioo,ooo in 1939 and, therefore, affirmed the verdict. Again,
122.

Actually, of course, it may be that courts have often used such indices
without expressly so stating. However, the general language used by
most courts does not lend support to such a conclusion.
123. E.g., Sims v. Weeks, 7 Cal. App. 2d 28, 45 P.2d 350 (1935); and Peach
v. Chicago R. Co., 221 Ill. App. 241 (1921).
124. E.g., Behrendt v. Times-Mirror Co., 30 Cal App. 2d 77, 85 P.2d 949
(1938). In that case, the plaintiff brought an action for libel and
sought to recover for physical and mental anguish, etc. A verdict of
$10,000 compensatory and $15,000 punitive damages was affirmed because of changes in the value of money since 1919. In Sullivan v. City
and County of San Francisco, 95 Cal. App. 2d 745, 214 P.2d 82, 91
(1950), an action was brought for permanent personal injuries. In
affirming the verdict of $125,000, the court said: " . . . judicial notice
may be taken, that the purchasing power of the dollar has decreased
to approximately one-half what it was prior to the present inflationary
spiral . . . "

125.
126.

May, 1947, p. 879, Table No. 1.
1947 Prices (Spring) compared with 1940 Prices

Increase over 1940.

(Spring), Present
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in 1948 the Court, in Affolder v. IV. Y. C. & St. L. R. Co.,'
stated that, in considering the excessiveness of a verdict for
$90,000, it took into consideration the purchasing power of the

dollar and referred to the "Monthly Labor Review. ' 12 8 In the
Armentrout case, the court expressly stated that no evidence
on the purchasing power of the dollar was introduced during
the trial, and in the Affolder case, there is no indication that
any consideration was given to the value of money during the
trial. However, these courts consulted price indices without
mentioning any evidentiary problem such as that raised in the
Bell case. Perhaps courts, in considering the "Monthly Labor
Review" feel that it is not necessary, because of the "unimpeachable" character' of such evidence, to prove the ability of
those who compiled its indices nor for these indices to be introduced in evidence, since a court would probably be controlled
by this publication rather than any other index, even if others
were introduced, or it may be that these cases simply illustrate
a trend or tendency on the part of courts to consider such evidence even when it is not introduced during the trial."'8 However, regardless of the reason courts may have for considering
these price indices when confronted with a change in the value
of money, it seems that their consultatory use would enable such
a court to be much more accurate in comparing verdicts and
ruling on the question of excessiveness or inadequacy.
The author has been unable to find any case where a trial

127. 79 F. Sunp. 365 (E.D. Mo. 1948), rev'd. on other grouwds, 174 F.2d
486 (1949).
128. Published by the United States Department of Labor, Bureau of Labor
Statistics, June 1948, Vol. 66, No. 6. Using period 1985-1937 as a base
representing 100, consumer price index for moderate income families
in large cities, average of all necessities, 1944, equaled 125.5; 1948,
May 15, equaled 170.5.
129. Other courts have, in some cases, considered evidence which had not
been introduced during the trial. E.g., in Jones v. Atlantic Refining
Co., 55 F. Supp. 17 (D.C. Cir. 1944), the court was faced with the
question of the excessiveness of a verdict of $18,400 for loss of future
earnings. The court pointed out that the verdict would purchase $53.72
per month annuity on the "refund plan" for a person the age of the
plaintiff for the rest of his life. In a footnote appended to the above
statement, the court stated: "This information was furnished by
Major F. Perry Sessions, General Agent of The Union Central Life
Insuranc Co. for the State of South Carolina. It was not in evidence.
I have used it for the purpose of analyzing the verdict of the jury."
In 9 WIGMORE, EVIDENCE 2555 (3rd ed. 1940), the author raises the
question of how an appellate court may obtain facts not in evidence.
He concludes that the principle of judicial notice has usually been
loosely invoked.
If the appellate courts, however, feel that it is not proper to mention price indices, they could, nevertheless, use such indices as an aid
to the formulation of their judicial knowledge. It matters not, as fai
as the results are concerned, how courts arrive at the changes in thE
value of money, so long as they maintain reasonable standards ol
accuracy.
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court has either used or refused to use price indices in charging
a jury on the purchasing power of the dollar; and, as above
indicated, courts seem to leave such a charge largely to the sound
discretion of the trial judge. However, a simple charge on the
purchasing power of the dollar would, or should, greatly aid
the jury in returning a just verdict. For example, a plaintiff was
injured three years before the trial, and during that period the
value of money had so decreased that $125 was required to
purchase the same amount of necessaries that $ioo would have
purchased at the time of the plaintiff's injury, according to a
reliable price index, and at the time of injury the plaintiff incurred and paid certain medical expenses. It would seem highly
desirable in this case to have a trial judge charge the jury that,
in assessing damages for medical expenses, it might consider the
fact that $125 at that time was equivalent to $ioo at the time
of the injury,"' rather than simply to say that it might con-

sider the change in the value of money between the time of injury and trial... or to fail to charge on the value of money altogether, since the jury is deemed to be cognizant of the decreased purchasing power of the dollar. As a matter of fact, it
would probably be more practical to have a trial judge use a
reliable price index and simply point out to the jury how much
the value of money had changed during the period under consideration, than to have such indices introduced in evidence or
to have an expert witness testify on the subject. 3 ' The latter
two methods of getting accurate information to a jury would
seem to complicate the task of the jurors unnecessarily, and the
cost of obtaining an expert witness might make the consideration prohibitive in cases where only small verdicts are anticipated.
Should a court adopt the procedure outlined in the preceding
paragraph, one of the first problems which would confront it
would be, which price indices are reliable? Of course, an expert witness on economics could probably point out the superiority or greater accuracy of one index over another. But what
course shall a court pursue in the absence of such testimony?
While the author does not regard the indices of the Department of Labor as infallible, it is suggested that trial and appellate courts continue to use them until such time as it becomes
quite apparent from other indices, from the testimony of an
expert witness, or from the common knowledge of the court that
they are no longer reliable.
Note, 48 COL. L. REv. 264, 271
This seems to be the essence
v. LaFourcade, 48 App. D.C.
132. Note, 48 COL. L. REv. 264, 271
[30.
[31.

(1948).
of the charge in Washington, etc., R. Co.
364, 369 (1919).
(1948).
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CONCLUSION

While there has been a general acceptance by courts and
juries of changes in the purchasing power of the dollar, there
seems to be an obvious indetermination of standards which
control its application. Courts and juries have typically lacked
preciseness in considering a change in the value of money; however, two recent cases illustrate the greater accuracy which may
be attained by the use of price indices, and it is hoped that these
cases are indicative of a trend toward the more extensive application of such indices rather than the use of "judicial knowledge"
of changes in the prices of commodities and services. Of course,
it is not to be expected or hoped that either trial or appellate
courts will attempt to follow the variations of the money market with the exactitude of brokers, but it is felt that the reasonable application of price indices would greatly facilitate the
granting and affirming of just verdicts. Such a practice would indubitably direct courts away from pitfalls such as the one in the
Bell case where the court's judicial knowledge was inaccurate
by 26%.

While most courts have failed to distinguish between the
elements of damages which may be affected by a change in the
value of money, it seems that more consideration should be
given these factors, and if the reasons for these discrepancies
in the treatment of the elements of damages are properly presented to the courts, it is not unlikely that these measures will,
to some extent, be taken into consideration. For example, a
trial court could simply charge a jury that the "real" value of
money is I.5% less now than it was at the time of the plaintiff's
injuries and that the jury may consider this factor in awarding
damages for (i) loss of past earnings and (2) past medical expenses. If the court felt it advisable, it might further
charge the jury that it should not consider the change in the
value of money between injury and trial in awarding the plaintiff damages for (i) loss of future earnings, (2) future medical expenses, (3) pain and suffering, and (4) the purpose of
deterring the defendant from a repetition of his wrongful act."'
133.

It has been pointed out, see pp. 231-232 supra, that there are some
dicta which prompt the conclusion that a jury may consider longrange changes in the value of the dollar, even where there has been no
change since injury, in awarding damages for pain and suffering. If
this is the law, a trial court may be able to avoid its alleged unfairness by giving both of the above charges and failing to mention the
value of money as related to pain and suffering. If a nisi prius court
charged a jury that it could consider the real value of money in awarding damages for (1) loss of past earnings and (2) past medical expenses, this, by implication, might mean that the jury could not consider the purchasing power of the dollar in awarding damages for
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While evidence may be introduced, at least in the trial court,
to establish the amount of change in the value of money, the
most effective method of bringing this matter to the attention of
the jury would be by a charge based on a reliable price index.
Trial courts in the past have not adopted this procedure; however, such a practice may become widespread in the future because of the obvious advantage of greater accuracy in the rendition of verdicts.
Most courts appear to consider the purchasing power of the
dollar as of the time that particular court is confronted with the
case. Since the objective is to give the plaintiff that number of
dollars which, when he receives them, will compensate him for
his injury, it seems that the courts are correct from a standpoint
of logic and justice in taking their present stand on this point,
for it may take more dollars to compensate a plaintiff when
money is "cheap" than when money is "dear." Appellate courts,
in ruling on the question of excessiveness of a verdict, quite
generally consider changes in the value of money to more accurately compare previous verdicts in similar cases.
With the exception of the courts of Louisiana, there is a
significant lack of authority on the consideration of an increase
in the value of money. It seems that the courts of most states
have eschewed giving deference to this factor; however, it is to
be hoped that in the future, courts will take any significant appreciation in the value of money into consideration on the same
basis as a decrease; otherwise, the present tendency of the
courts will result in the granting of progressively larger verdicts
and perhaps ultimately in restrictions by legislation.
A survey of this subject prompts the prediction of increased
litigation involving changes in the value of money, and with this
increase there will be additional room in our jurisprudence for
development along the lines of this article. It is hoped that the
material here presented may serve as a guide and aid to courts
which desire to further justice by increased accuracy.
pain and suffering, both in the case of long-range changes in the value
of money and in the case of changes since injury; expressio unius est
exclusio alterius. However, if a trial court charged that a change in
the value of money since the injury might be taken into consideration
in awarding compensation for certain elements of damages, but not
for other elements, and in each case stated what the elements were
and failed to mention pain and suffering and long-range changes in
the value of money, this might be considered as simply a failure to
charge on that element of damage, and it is not error for a court
to refuse to charge on the value of money, Rebholz v. Wettengel, 211
Wis. 285, 248 N.W. 109 (1933).

