
TORTS

By CHARLES J. HILKEY*

The plan of presentation of the problems arising within the field of
torts during the year will depend largely on the questions that have come
before the courts and the General Assembly. It is found that the subject
matter falls conveniently into three classes as follows:

I. Decisions of only general interest which reaffirm well established
principles.

IL. Cases of special significance or those containing graphic statements
of old doctrines; applying such doctrines to new factual situations; or an-
nouncing new legal rules or doctrines.

III. Statutory changes.

I. DECISIONS OF ONLY GENERAL INTEREST

During the period under survey, these decisions pertained to false im-
prisonment;1 slander when actionable per se or by alleging and showing
special damages; 2 in showing negligence, an inference from an inference
is not sufficient ;3 negligence per se must be shown to be the cause of the
injury;4 pleading custom as in other cases where there is a general de-
murrer, must be more strongly construed against the pleader;' liability
without fault.6 Several cases arose involving the avoidance rule.7 A num-
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1. Duchess Chenilles v. Masters, 84 Ga. App. 822, 67 S.E.2d 600 (1951). There was
an arrest without a warrant not privileged under the Code since no crime was
committed in the presence of the officers and no likelihood of failure of justice.
This case also restates the rule as to when slander is actionable per se.

2. Van Gundy v. Wilson, 84 Ga. App. 429, 66 S.E.2d 93 (1951). Here the court
stated the elements necessary in slander cases and said as to the requirement of
special damage the plaintiff must show the loss of particular customers.

3. Spruell v. Georgia Automatic Gas Appliance Co., 84 Ga. App. 657, 67 S.E.2d 178
(1951). The court said that the jury may make inferences of fact from facts
proved or from failure to produce certain evidence, but explosion here would have
to be inferred as being that of gas and that this resulted from negligence in in-
stalling the gas system. See Hilkey, Torts, 3 MERCER L. REV. 182, 193 n.51 (1951).

4. Cosper v. Atlantic Coast Line R. Co., 85 Ga. App. 683, 69 S.E.2d 886 (1952). Here
the excessive speed of a locomotive was not shown to have been the cause of the
collision at a crossing.

5. Delay v. Rich's, Inc., 86 Ga. App. 30, 70 S.E.2d 546 (1952). Where allegation of
a custom to remove footstools from aisles in shoe stores after being used is equiv-
alent in this case of admitting that the stool was being used at the time.

6. Atlantic Coast Line R. Co. v. Chapman, 84 Ga. App. 94, 65 S.E.2d 629 (1951).
Violation of the Federal Safety Appliance Act constitutes liability without fault
where there is causation.

7. Atlantic Coast Line R. Co. v. Green, 84 Ga. App. 674, 67 S.E.2d 184 (1951), where
plaintiff drove his automobile on a crossing and was struck by an oncoming train,
negligently operated, and he could have discovered the train in time to stop, the
rule applied; Atlantic Coast Line R. Co. v. Dolan, 84 Ga. App. 734, 67 S.E.2d 243
(1951), in a death action in which deceased drove his pickup truck against a part
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ber of assumption of risk cases were decided! The respondeat superior
rule came up for consideration; 9 also the liability of independent con-
tractors;10 and the liability of the landlord to his tenant and others." In-
volved are questions of causation ;1" the law of the road ;" pleading in neg-

of a switch engine, stopped partly blocking a crossing, the rule was applicable;
Atlantic Coast Line R. Co. v. Phillips, 84 Ga. App. 739, 67 S.E.2d 246 (1951), the
same rule applied to a guest in the truck in the Dolan case; Miles v. Atlanta Coca-
Cola Bottling Co., 84 Ga. App. 869, 67 S.E.2d 790 (1951), where a motorcycle
policeman ran into a truck slowly turning to the left, the rule applies; Butler v.
Jones, 85 Ga. App. 158, 68 S.E.2d 173 (1951), the rule is applicable to a situation
where a patient in leaving a clinic stepped on a small loose stone on a driveway
at the foot of the steps; Bray v. Barrett, 84 Ga. App. 114, 65 S.E.2d 612 (1951),
whether the avoidance rule is applicable is a matter of defense for the jury, unless
failure to exercise due care appears in the petition; Moffett v. McCurry, 84 Ga.
App. 853, 67 S.E.2d 807 (1951), involving a collision with a truck parked on the
pavement of a highway, the court said ordinarily questions of negligence, con-
tributory negligence and proximate cause are for the jury and will not be de-
termined on demurrer except in "palpably clear, plain and indisputable cases."

8. Williams v. Owens, 85 Ga. App. 549, 69 S.E.2d 787 (1952), where the plaintiff
entered a truck knowing that defendant, the driver, was intoxicated and incapable
of driving, she failed to exercise due care for her own safety; in Hale v. Davies,
86 Ga. App. 126, 70 S.E.2d 923 (1952), the court held that one who engages in
games assumes the risks of being injured.

9. Laughlin v. Bon Air Hotel, 85 Ga. App. 43, 68 S.E.2d 186 (1951), where it was
held that the doctrine of respondeot superior does not apply to a situation in which
the servant maliciously and wilfully assaulted a hotel guest; but the doctrine does
apply so as to render a carrier liable for rape of a passenger in a taxicab. Radio
Cabs v. Tolbert, 86 Ga. App. 181, 71 S.E.2d 260 (1952). See also Co-op Cab Co. v.
Singleton, 66 Ga. App. 874, 19 S.E.2d 541 (1942).

10. A contractor who closes a road is responsible for due care in erecting reasonable
warning signs. Trammell v. Matthews, 84 Ga. App. 332, 66 S.E.2d 183 (1951). A
contractor is not liable where his servant requests another to perform an act, it
being out of the scope of the servant's duty to make that request, nor is the owner
of the building being remodeled liable where the control is turned over to the con-
tractor. Callaham v. Carlson, 85 Ga. App. 4, 67 S.E.2d 726 (1951).

11. Phillips v. Ray-Jean, Inc., 84 Ga. App. 38, 65 S.E.2d 617 (1951), where tenant
was injured by stumbling at night over a toy wagon left on the walkway, the
landlord was not under a duty outside of contract to light walkways, nor would
contracts with tenants to keep the walkways clear of toys and other obstructions,
impose a duty on the landlord to remove them when left by other tenants; in
Georgia R. & Banking Co. v. Fulmer, 84 Ga. App. 101, 65 S.E.2d 636 (1951), the
lessor railroad was liable for negligence of the lessee until the recording of the
lease, although the person injured knew of the lease, as contrasted with recording
of deeds; In Smith v. Stovall, 84 Ga. App. 103, 65 S.E.2d 640 (1951), the landlord
was liable to a guest of a tenant where the landlord retains part of the leased
premises, here steps entering the premises, for injury resulting from disrepair
where the condition thereof could have been discovered by the exercise of reason-
able care, but the court states the rule generally as to the duty to repair too widely,
and should have limited the general rule to the construction of the premises.

12. Irwin v. Georgia Power & Light Co., 84 Ga. App. 665, 67 S.E.2d 151 (1951), one
who creates a dangerous situation negligently is not liable for an injury resulting
from an unanticipated subsequent force.

13. Moffitt v. Dean, 84 Ga. App. 109, 65 S.E.2d 637 (1951), ordinarily a vehicle ap-
proaching from the right has the right of way at an intersection, under GA. CODE
§ 68-303 (1933), and disregard of this rule may constitute liability to the owner
of an automobile riding with a prospective vendee who is driving; Lorig v. Brun-
son, 84 Ga. App. 558, 66 S.E.2d 268 (1951), a pedestrian and operator of an auto-
mobile have equal right to the highway and it is the duty of each to exercise his
right with due regard to the right of the other, but a driver who hits a pedestrian
on the left side of the road within a foot of the curb would be presumptively
liable; Kirkland v. Wheeler, 84 Ga. App. 352, 66 S.E.2d 348 (1951), a driver is
privileged to make a left hand turn by giving the proper signal and others must
keep on outlook for traffic including observation of such signals; Callaghan v.
Elliott, 84 Ga. App. 90, 65 S.E.2d 633 (1951), where an oncoming car is three
hundred feet distant, a driver has a right of way in making a left-hand turn with
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ligence cases;"4 liability of a private hospital to a paying patient; 5 and
suits by a child for injuries caused by a parent's negligence."

II. DECISIONS OF SPECIAL SIGNIFICANCE

Trespass to Land.-Ordinarily the owner or occupier of land owes no
duty to an undiscovered trespasser with respect to activities engaged in
on the land. This rule is applicable to a trespasser on the tracks of a rail-
way company. However, there is an exception that applies to trespassers
on a limited area where the activities are such as would constitute a risk
of death or serious bodily harm, and the owner or possessor of the land
either knows or has reason to know that trespassers constantly intrude
upon that limited area. This exception is well illustrated by the liability
of a railway company where the intruder was killed while using a path
leading across the railroad tracks.' r In order to recover for trespass to
land, the plaintiff must have either title or possession and in case the plain-
tiff seeks to show title in himself by adverse possession under the twenty
years provision, he must show the existence of all the elements necessary
for such claim. He cannot prevail where he takes "charge of the land
knowing that it did not belong to him and without paying anything for
it."'" One who is a cotenant of a one-sixth interest of a cemetery lot, ac-

the proper signal, the defendant at the time exceeding the speed limit; Dishinger
v. Suburban Coach Co., 84 Ga. App. 498, 66 S.E.2d 242 (1951), the requirement
as to marking school buses applies to a vehicle used by a common carrier that
regularly carries school children and the failure so to mark such a vehicle con-
stitutes negligence per se.

14. Flint Explosive Co. v. Edwards, 84 Ga. App. 376, 66 S.E.2d 368 (1951), it is im-
proper to allege simple negligence and wantonness in the same count, and the
evidence of similar negligence as to others is generally not admissible, also what
constitutes due care varies with the danger in the article sold, explosives here;
Orkin Exterminating Co. v. Wingate, 84 Ga. App. 750, 67 S.E.2d 250 (1951),
where certain conduct is alleged to be negligent and the proximate cause of the
injury, both are jury questions if reasonable minds might disagree as to whether
negligent and whether the cause of the injury; Bazemore v. MacDougald Const.
Co., 85 Ga. App. 163, 68 S.E.2d 163 (1951), in a situation where the defendant in
doing construction work rendered a sidewalk dangerous, but not apparently so,
such allegations in the petition raised a question of negligence for the jury.

15. Crawford W. Long Memorial Hospital v. Hardeman, 84 Ga. App. 306, 66 S.E.2d
67 (1951), a private hospital owes duty of due care to a paying patient not only
with respect to the condition of the premises but also with respect to the known
condition of the patient.

16. Stapleton v. Stapleton, 85 Ga. App. 728, 70 S.E.2d 156 (1952), although an un-
emancipated child cannot recover directly against its parent for neligent injuries,
yet a child, five years old, may recover against the mother's employer for injuries
suffered by reason of the mother's negligence.

17. Western & Atlantic R. R. v. Hughes, 84 Ga. App. 511, 66 S.E.2d 382 (1951). In
such situations, the servants of the company are chargeable with the exercise of
due care to keep a lookout for the presence of possible intruders. RESTATEMENTi
TORTS § 334 (1934). Where the area is large or the activity not dangerous to
life or limb, the duty is not imposed. RESTATEMENT, TORTS § 333 (1934).

18. Rowland v. McLain, 86 Ga. App. 140, 70 S.E.2d 918 (1952). According to the
Georgia rule, one who enters land knowing that it belongs to another, cannot
acquire title as an adverse holder. This requirement of good faith applies to both
the seven and the twenty year period under the Code. POWELL, ACTIONS FOR LAND
§§ 327-329 (2d ed. 1946). However, one who enters into the possession of land
under a mistake as to its location may hold the same by adverse possession and
this also applies to mistake as to the location of boundaries. Lockwood v. Daniel,
193 Ga. 122 (2), 17 S.E.2d 542 (1941) ; Bridges v. Brackett, 205 Ga. 637 (1), 54
S.E.2d 642 (1949).
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quired by inheritance, may recover in trespass against the officers of a
municipality when the trespass is done oppressively or maliciously and also
against the municipality when it took the property without proper com-
pensation proceedings." A pleading in a trespass case is not duplicitous
where it alleges one right and one invasion but also stipulates several items
of damage,2 ' and in case the trespass is such that it would result in irrepara-
ble injury or be a continuous injury, the land owner is entitled to an in-
junction21

Trover.-It is essential in a trover action for the plaintiff to show
either title or right of possession in order to recover and when the prop-
erty does not belong to either the plaintiff or defendant, the plaintiff can-
not recover.- And where the plaintiff elects a money judgment, he is en-
titled to the highest proved value between the date of conversion and the
trial.22 "The term 'highest proved value' means the highest value which
the jury, from the consideration of all the proof, may fix." "But where
there is no proof of facts from which an inference of value may be legiti-
mately drawn, the jury should properly base its verdict on the evidence
before it, which in this case includes only the opinion of a witness who
had previously owned the property. ' "

Fraud and Decrit.-A petition in an action of deceit involving a mis-
representation of tile provisions of a timber lease as to the size of the
timber to be cut and the area of the tract covered by the lease, which does
riot allegre that the "plaintiff was prevented from examining defendant's
lease or discovering its contents by artifice or fraud of the defendant, or
that a confidential relationship existed between the parties' or facts from
which such inferences can le drawn, does not state a cause of action. A
plaintiff cannot recover in such action where he could have discovered the
falsity of the representations by tile exercise of ordinary care.- Scienter

19. Kitchens v. Jefferson County. 85 C. Ann. 902, 70 S.E.2d 527 (1952). Also, in the
absence of a showing' of a paramount title in another, one who is a descendant of
a person buried in a cemetery 1,t may recover in trespass against an intruder.
Turner v. Joiner, 77 Ga. App. 60:1 (1). 48 S.E.2d 907 (1948), but such ri6-ht is
subject to that of the true owner. Flynt v. Flynt, 605 Ga. App. 862, 16 S.E.2d 794
(1941). See Hilkey. Torts, :3 MERCER 1. REV. 182. 185 n.12 (1951).

20. Gloss v. Jacobs, 86 Ga. A pi. 161, 71 S.E.2d 253 (1952).
21. Jackson v. Beameguard. 208 Ga. 773. 69 S.E.2d 772 (1952).
22. Anderson v. Reese, 85 Ga. App. 4.27, 69 S.E.2d 656 (1952). This was an action of

bail trover for the conversion of cattle. The jury returned to the courtroom after
considering the case and stated to the judge that they had reached the conclusion
that the cattle did not belong to either party. The judge then told the jury that
they should find for the defendant if neither party owned the cattle. In Georgia
where the plaintiff seeks to recover on his title, the defendant may show paramount
title in a third person without connectinc: his title therewith. Usually the state-
ment is that plaintiff cannot recover where his evidence shows an outstanding
title, but there is no reason why this fact should not be shown b' the defendant
and the rule is so stated in Central Bank of Oakland, California v. Georgia
Grocery Company, 120 Ga. 883., 85, 48 S.F. .25 (1904), although the majority
rule is that the defendant must connect his title with the outstanding title. 53 AM.
JUR., Trover aond Coii'ersioo § 74 (1915). See Note, 150 A.L.R. 174-175 (1944).

23. GA. CODE § 107-103 (1933).
24. Sammons v. Copeland, 85 Ga. App. 218, 69 S.E.2d 617 (1952).
25. Skinner v. Melton. 84 Ga. App. 98, 65 S.F.2, 692 (1951). Although the Georgia

law requires of the injured party the exercise of ordinary care in deceit cases,
this is not the majority rule. Justifiable reliance, or right to rely though requiring
the use of the senses to discover the obvious, means less than due care. PROSSER,
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or knowledge on the part of the defendant that the facts represented are
untrue, is one of the elements necessary for recovery in a deceit act'ion.
This doctrine was applied in the sale of a used automobile which the seller
represented to be a 1948 model when it was in fact a 1947 model, worth
$200 less, which damage was alleged. For failure to allege scienter, the
petition was defective and a general demurrer sustained. However, the
court has qualified to a certain extent the strict requirement of scienter.
Where the plaintiff traded his automobile on a Hudson car which the
Hudson dealer represented to be a 1949 model when in fact it was a 1948
model worth $350 less, the plaintiff sued for both $35o actual damage and
$I,OOO punitive damage and recovered $i,ooo. In sustaining the ruling of
the lower court in denying a motion for a new trial, the court restated the
five essential allegations in an action of deceit and further said:

The allegations of scienter, construed against the pleader, are that the de-
fendant should have known by virtue of his position as a Hudson dealer that
the automobile sold was a 1948 rather than a 1949 model. . . . While it is not
alleged that the defendant actually knew that the car was a 1948 model, the
alleged fact that the defendant deceived the plaintiff to get rid of the older
model car after the new models had already appeared on the market, in con-
nection with the other allegations concerning the defendant's knowledge, shows
that moral guilt and not mere negligence was involved.27

Negligence-Standard of Care.-The standard of care required is
stated in a case in which suit was brought for injury suffered due to a
gas explosion where the defendant had installed a gas system in the build-
ing. The court defined the standard of care as follows:

Ordinary care as to a thing which is subtle, violent, and dangerous, such
as gas or electricity, may require a greater degree of caution than does an
agency which lacks these dangerous propensities. . . . A gas company is not
an insurer of the safety of its customers and their agents and invitees, but is
liable only for acts of negligence. . . . The court correctly charged that the
duty upon the defendant was that of ordinary care but that as to what charac-
terized this degree of care, greater caution might be necessary in regard to
an inherently dangerous substance than to one not inherently dangerous in
character.

2 s

-TORTS 748 (1941); 37 C.J.S., Fraud § 30b (1943); RESTATEMENT, TORTS § 540
(1938).

26. Culverhouse v. Wofford, 86 Ga. App. 58, 70 S.E.2d 805 (1952). The facts alleged
did not specify the nature of the cause of action, but the court said that if the
pleading could be construed as stating a cause of action under any theory it would
be sustained. Here the petition failed to state an action for deceit since it did not
allege scienter or reckless misrepresentation. GA. CODE § 105-302 (1933). It also
failed as to an action for breach of warranty because it did not allege that the
plaintiff sustained a loss by the transaction. As to breach of warranty, Georgia
does not follow the general rule which permits recovery for loss of the bargain
which is "the difference between the actual value of the article sold and what
would have been its value if it had been as represented." 46 AM. JUR., Sales § 738
(1943).

27. Aderhold v. Zimmer, 86 Ga. App. 204, 71 S.E.2d 270 (1952). The court, as to actual
damage, recognized the loss of bargain rule in deceit actions as being the difference
between the actual value at the time of delivery and what would have been the
value if the representation of the seller had been true. The Georgia rule here is
the minority rule. The majority rule limits recovery to the amount of the loss.
RESTATEMENT, TORTS § 549 (1938). The court in this case permitted recovery of
exemplary damages under GA. CODE § 105-2002 (1933). The opinion contains a
good statement of the elements of an action for deceit. However, unless the case
can be supported on the ground of reckless misrepresentation, it is veering toward
a concept somewhere between conscious and negligent misrepresentation, as sharp
practice or moral guilt.

28. Womack v. Central Georgia Gas Co., 85 Ga. App. 799, 70 S.E.2d 398 (1952). This
case contains an excellent statement of the standard of care required in negligence
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In cases where one holds himself out as possessing special knowledge or
skill he will be required to employ such knowledge or skill. This require-
ment is in addition to the normal test of the ordinary cautious man. And
as to the professions, especially of physicians and dentists, the test is
whether the skill and knowledge employed come up to that generally
possessed by members of such professions. The skill and knowledge pos-
sessed by the general members of the profession as a test were applied in
the sale of medicine manufactured by a chemical company, where such
medicine was to be dispensed only when prescribed by a physician, and to
be taken according to the dosage recommended by the manufacturers. The
court said: "The degree of care to be exercised by a manufacturing chem-
ist in compounding and selling a medication with a prescription, as here,
is that which is prescribed by Code section 84-9 24, as to the 'administer-
ing of medicine' professionally, to wit, a reasonable degree of care and
skill." In any particular case this standard "must be taken and considered
to be such a degree of care and skill as, under similar conditions and like
surrounding circumstances, is ordinarily employed by the profession gen-
erally." Nonsuit was sustained on the ground that no negligence was
shown.2" Violation of a statute or ordinance is negligence per se and even
though the injured person was also negligent, this would present a ques-
tion of comparative negligence for the jury."0

The court clarified the effect of statutory requirements imposed upon
railways in the operation of trains when approaching a highway crossing.
The court stated:

While it has often been said by the appellate courts of this State that a
duty rests upon a railroad company to exercise ordinary care in addition to its
duty to observe the statutory requirements, Pollard v. Savage, 55 Ga. App.
470, 190 S.E. 423, and cases cited, the converse of the rule, that the duty to
observe the statutory requirements is in addition to the duty to exercise ordi-
nary care, is not the law of this State."

Of course the negligence of the defendant must be the cause of the plain-
tiff's injury. The court applied the causation requirement to a rescue case. 32

Plaintiff was driving his tractor, well lighted and in a proper manner,
when defendant's servant, approaching in the same direction, in attempt-

actions. The standard of care remains the same but the effort varies in propor-
tion to the danger involved. Compare PROSSER, TORTS 244 (1941); RESTATEMENT,
TORTS o 298 (1934).

29. Webb v. Sandoz Chemical Works, Inc., 85 Ga. App. 405, 69 S.E.2d 689 (1952).
However, it is not error to fail to charge the amount of skill chargeable to a
veterinarian where there is no evidence produced of negligence by any test. McNeW
v. Decatur Veterinary Hospital, Inc., 85 Ga. App. 54, 68 S.E.2d 221 (1951).

30. Central of Georgia Ry. Co. v. Tyson, 86 Ga. App. 122, 70 S.E.2d 914 (1952). The
court pointed out that the Code requirements "as to safe and unsafe crossings
have no place in a civil action for damages." Although there is considerable con-
flict, the majority rule is that violation of a statute constitutes no greater cause for
recovery than negligence at the common law and that contributory negligence is
a complete defense. 38 AM. JuR., Negligence § 180 (1941); RESTATEMENT, TORTS
§ 286, comment j (1934) ; See Notes, 171 A.L.R. 894 (1947), 10 A.L.R.2d 853
(1950).

31. See Georgia Railroad & Banking Co. v. Davis, 86 Ga. App. 63, 70 S.E.2d 788 (1952).
32. Guy v. Blanchard Funeral Home, 85 Ga. App. 823, 70 S.E.2d 117 (1952). Here

the defendant created a dangerous situation and the second force was foreseeable.
Compare with Irwin v. Georgia Power & Light Co., supra, where the second force
was not foreseeable.
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ing to pass plaintiff, wrecked the truck he was driving and it overturned,
blocking the left side of the highway. The servant, being pinned in the
cab of the overturned truck, called for help to save him from being burned
to death if the truck should take fire. The plaintiff stopped his tractor, it
being dark at the time and a rain falling, and ;went to the aid of de-
fendant's servant. Plaintiff was struck and injured bv an oncoming auto-
mobile, negligently driven by the other defendant. The court applied the
doctrine of the rescue cases, basing the decision on causation. Defendant's
servant by wrecking the truck "created by his negligence a situiation from
which it was necessary for him to be rescued, knowing that the plaintiff
would be attracted by his cries for help and would, in his efforts to rescue
him, be working in darkness in the path of automobiles approaching with
rightful expectation of using the obstructed highway for normal passage."
Nor would the negligence of the driver of the oncoming automobile break
the chain of causation. In the matter of damages, the wrongful act of the
defendant may result in aggravation or a previous condition or disease.
This principle is stated in an assault case although it is also applicable in
a negligence case."

Invitees.-Owners or occupiers of premises are duty bound to exercise
reasonable care to keep their premises in repair for invitees, but this does
not involve a use which is unusual as in the case of a defective elevator
which was employed by the plaintiff in a manner not reasonably antici-
pated. The duty as to an invitee is to exercise ordinary care to keep the
premises safe, not reasonably safe. "There is a wide difference . . . be-
tween exercising ordinary care to keep the premises safe and exercising
such care to keep the premises reasonably safe.": iven though the owner
or occupier of land is bound to use ordinary care to keep the premises
safe for invitees, such failure must be the cause of the injury. An inter-
vening unforeseeable cause will relieve the defendant. This doctrine was
applied in an action for wrongful death against a bus stop company so
located that buses had to be parked on an incline and the bus company
had furnished the stop company with scotch blocks. However, the peti-
tion as construed on general demurrer showed that the bus had bad brakes
and had it been parked with good brakes, it would not have run backwards
down the incline causing deceased to jump from the bus and be fatally in-
jured. " The duty of exercising due care to an invitee extends to one rid-
ing in an automobile who has given consideration for the service. Here
the duty applies not only to the condition of the automobile but also to
its operation while the passenger is riding therein. Such licensee is to be
distinguished from a guest toward whom the host owes only the duty not
33. Kelly v. Adams, 84 Ga. App. 450, 66 S.E.2d 144 (1951). See 15 AM. JuR., Customs

Duties § 80 (1938). McCORMICK, DAMACES § 76 (1935).
34. Hornsby v. Haverty Furniture Co., 85 Ga. App. 425, 69 S.E.2d 630 (1952).
35. Massey v. Georgia Power Co., 85 Ga. App. 593. 69 S.E.2d 824 (1952).
36. Peggy Ann of Georgia, Inc. v. Scoggins, 86 Ga. App. 109, 71 S.E.2d 89 (1952).

In causation, this case illustrates the sine qua non rule. As stated by the court
"construing the petition as amended most strongly against the pleader, as must
be done on general demurrer, it must be taken as showing that the bus rolled
backward down the incline only because of the defective brakes, and that, if they
had been efficient, the injury would not have occurred."
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to injure him through gross negligence. In a personal injury action in-
volving the question of the status of a passenger, the court said: " 'An
invitee in or upon an automobile to whom the owner or operator thereof
owes the duty of exercising ordinary care for his safety, is one whose
presence in or upon the automobile is by invitation of the owner or op-
erator for the purpose of conferring some substantial benefit upon his
host, that is, something more than merely affording the host the pleasure
of the guest's company.' "3 The avoidance rule applies to invitees, but
one may observe that a part of the premises are defective but not thereby
have notice of the danger involved in which case the party injured is not
chargeable with failure to exercise due care for his own safety. Where
plaintiff slipped on a metal strip or covering at the top and edge of a
stairway landing and fell, thus sustaining injuries, the court held that
knowledge of the defect was not necessarily notice of the danger. Said
the court: "We again say that 'notice of defects' should not be confused
with 'knowledge of danger'.' '..

Landlord and Tenant.-Where husband had rented certain premises
and his and his wife's furniture and furnishings had been moved in, but
the following day on order of the landlord, the furniture and furnishings
had been removed leaving the premises bare, and the husband and family
the following day came to the premises about 3:oo a.m. during a cold
rain and the wife was soaked and had no dry clothing to change into and
as a result suffered an illness, the court imposed on the landlord a liability.
It was held that the wife's cause of action did not arise out of contract.
The duties owed to the plaintiff are "duties owed by all persons to all
persons, and the cause of action would have existed if there had been no
contract of rental between the parties. If the landlord could under any
circumstances justify its acts by virtue of the contract (or absence of a
contract), it would not affect the nature of the duty owed and violated."3

Even though the tenant may be an intruder, the landlord is guilty of tres-
pass if he forcibly removes the furniture of the plaintiff. He must employ
the process of law for that purpose. Also the tenant may in such case be
entitled to punitive damages. 4 Where the owner of an apartment house
retains a portion of it, he is chargeable with due care as to repairs not
only for the benefit of the tenant, but also for the tenant's guests. The
doctrine was applied where the plaintiff's husband was a guest of a tenant
and, as was the custom of the tenant in entertaining his guests, the hus-
band and wife were taken upon the roof of the building to enjoy cool
fresh air and get a view of the city, when the deceased guest fell down an
unguarded air shaft and was killed.41

Dangerous or Defective Chattels.-The defendant furnished the plain-
tiff and other employees a jeep to transport him and the others from de-
37. Perry v. Poss, 86 Ga. App. 169, 71 S.E.2d 283 (1952).
38. Townley v. Rich's, Inc., 84 Ga. App. 772, 67 S.E.2d 403 (1951).
39. See Felton, J., in University Apartments, Inc. v. Uhler, 84 Ga. App. 720, 67 S.E.2d

201 (1951).
40. Allison v. Hodo, 84 Ga. App. 790, 67 S.E.2d 606 (1951), citing GA. CODE §§ 105-

1501, 105-2002 (1933) ; Entelman v. Hagood, 95 Ga. 390 (1), 22 S.E. 545 (1895).
41. Rothberg v. Bradley, 85 Ga. App. 477, 69 S.E.2d 293 (1952). The guests, the de-

ceased and his wife, were treated as invitees.
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fendant's mill to their homes. This was the only means of transportation
available. When plaintiff started to drive home, he discovered that the
brakes were not in workable condition. He attempted to drive to the first
place where he could get the brakes fixed and in topping a hill saw the
defendant parked on the right side of the road talking to another person
parked on the left side. The plaintiff tried to halt the jeep by shifting to
low gear, but because of mechanical defects, he was unable to shift gears
and he ran the jeep into a ditch to avoid a collision. As a result the jeep
was wrecked and the plaintiff seriously injured. The plaintiff did not know
of the defect in the gear mechanism until he tried to shift into low gear.
The court held that defendant "was under a duty to furnish to the plain-
tiff and his fellow employees at the mill, a safe conveyance to transport
them from the mill to" their homes. Even though the petition may show
that the plaintiff was negligent, under the comparative negligence rule"it is a jury question whether the plaintiff was more negligent than the
defendant."42 The same doctrine as to defective instruments was applied
in turning an automobile with hydromatic drive over to a prospective
purchaser, to show to her son, after insufficient instruction. The prospec-
tive purchaser drove against a red light and ran into an oil truck injuring
the plaintiff who was riding with her. The court extended the doctrine of
a defective chattel or an incompetent operator to the situation where the
driver is inexperienced with respect to that type of mechanism.43 The same
principle is involved where one purchased a transplanter for tobacco to-
gether with a tractor. A "U" shaped tube was to be furnished to slip over
the tail pipe of the tractor to turn aside the fumes of the tractor from
those sitting on the transplanter when drawn behind the tractor. De-
fendant delayed in furnishing the tube and the plaintiff's husband used
the transplanter, and the plaintiff in operating it was overcome by monox-
ide gas."

Nuisance.-The Supreme Court refused an injunction to prevent the
erection of a dog and cat hospital in a residential neighborhood on the
ground that such business was a lawful enterprise and the injuries alleged
did not appear to be reasonably certain and consequently were speculative
in character." There is a distinction between a public and a private
nuisance, but a public nuisance may also constitute a private one where
the complaining party suffers special injury. But a court of equity is with-
out power to abate a private nuisance where the remedy involved would
be mandatory in character. This limitation was applied to a situation
42. Evans v. Carroll, 85 Ga. App. 227, 68 S.E.2d 608 (1952). Plaintiff also alleged

in his petition the existence of an emergency.
43. Burks v. Green, 85 Ga. App. 327, 69 S.E.2d 686 (1952). The court said that though

"this is the first case involving these particular facts" the principle is well
established.

44. J. C. Lewis Motor Co. v. Williams, 85 Ga. App. 538, 69 S.E.2d 816 (1952). The
court quotes RESTATEMENT, TORTS § 388 (1934).

45. Powell v. Gurmany, 208 Ga. 550, 67 S.E.2d 781 (1951). It would seem that the
court might have taken judicial notice of community experience with respect to
the annoyance resulting from the concentration of a large number of dogs and
cats at one place in a residence neighborhood. Moreover, the mental aversion to
a hospital of that nature in a residential section might have been considered and
also fhe reduction in the value of property.
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where the remedy requested was the removal by defendants of a fence
from a public road, being plaintiff's means of ingress and egress, running
through both plaintiff's and defendant's land.4" Although it should be put
on another ground, the problems involving nuisances attractive to children
still arise. Georgia has adopted the doctrine of the turntable cases but has
refused to extend it very much farther. Where defendant was constructing
a dwelling house on a vacant lot located in a thickly settled area in which
small children lived, and a five year old boy was injured when the pan
of a bulldozer fell on him, the court refused to apply the doctrine. The
bulldozer was parked about fifteen feet from the sidewalk and the pan
was insecurely held about three feet in the air, and the plaintiff, the child,
was injured by its falling on him. The defendant knew of the presence
of children who were interested in the construction of the dwelling, and
at the time was engaged in work a short distance from the machine when
he ran to aid the plaintiff. The court reviewed the case dealing with the
principle of the turntable cases and refused to extend it to this case."

Liability of Railroads.-As carriers of goods in interstate shipments,
a railroad's liability is determined by the uniform bills of lading prescribed
by the Interstate Commerce Commission and not by the Georgia law
which imposes absolute liability except when the loss is occasioned by the
act of God or the public enemy. In a loss occasioned by the nature of the
goods, the Georgia law does not relieve the carrier, whereas the uniform
bill of lading requires negligence as essential to liability. 8 Where a pre-
sumption arises as to negligence in injuries resulting from operating trains,
this is a presumption of law the purpose of which is to carry the case to
the jury. When sufficient evidence is introduced by the railroad to show
due care on the part of its servants, the presumption is at an end and
should vanish from the case, and thereafter an instruction thereon is im-
proper. This principle is well stated by the Court of Appeals in a case
involving the running down and killing two cows. Said the court: "It is
well established that where, as here, the defendant introduces evidence
which the jury would be authorized to find exonerates the defendant, it is
error to charge that proof of injury by the running of the cars of the
defendant makes a rebuttable prima facie case. . . . 'The presumption,
being at an end, should not have been charged at all'."49 The quantity
of proof necessary to overcome the presumption is not always clearly
stated. Sometimes the court merely concludes that the evidence of the
railway company overcomes the presumption especially where not con--
tradicted °

Misuse of Legal Process.-There are three types of cases involving
misuse of legal process." i. Malicious Prosecution, 2. Wrongful Civil
46. Hardy v. Thomas, 208 Ga. 752. 69 S.E.2d 609 (1952).
47. Brown v. Bone, 85 Ga. App. 22, 68 S.E.2d 190 (1951).
48. Seaboard Air Line R. Co. v. Henry Chanin Corp., 84 Ga. App. 442, 66 S.E.2d 113

(1951). For the difference compare GA. CODE § 18-102 (1933) with a uniform bill
of lading, § 1 (b).

49. See Felton, J., in Atlantic Coast Line R. Co. v. Royal, 84 Ga. App. 247, 65 S.E.2d
827 (1951). See Hilkey, Torts, 3 MERCER L. REV. 182, 192 (1951).

50. Wright v. Central of Georgia Ry. Co., 85 Ga. App. 654, 69 S.E.2d 902 (1952).
51. Baldwin v. Davis, 188 Ga. 587, 4 S.E.2d 458 (1939).
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Proceedings, and 3. Abuse of Process. The latter will not be considered
in this summary, since no cases involving it have been before the courts
during the year.

i. Malicious prosecution is predicated upon a wrongful criminal prose-
cution. The elements of this action are stated in Hight v. Steely. 2 The
burden of proving these elements is on the plaintiff. However, where
the defendant admitted in his plea and answer all the elements except
those of malice and lack of probable cause and as to these filed a plea of
justification, this manner of pleading cast the burden on the defendant of
proving such allegations. And this made out a prima facie case for the
plaintiff and in the absence of evidence sustaining the plea of justification,
it was error to grant a nonsuit.53 Under the Georgia law, the want of
probable cause is for the jury "under the direction of the court, and shall
exist when the circumstances are such as to satisfy a reasonable man that
the accuser had no ground for proceeding but his desire to injure the
accused."54 Even though the accuser erroneously believed that the accused
had committed an offense due to the accuser's ignorance of the law, this
would not constitute probable cause unless such belief is based on the ad-
vice of counsel. This rule was applied in a situation where the accusers
alleged that the plaintiff had given a worthless check for payment of a pre-
existing debt of her parents, the plaintiff receiving no benefit therefrom.5

2. Wrongful civil proceedings or malicious prosecution of a civil action
is called, in Georgia, malicious use of legal process. For the most part the
elements necessary in a malicious prosecution action are applicable to this
form of action." However, in Georgia additional requirements with re-
spect to damages have been engrafted on this action. In malicious prose-
cution actions, damages are presumed. Not so in malicious use of civil
process actions. This matter has again been examined in Dixie Broadcast-
ing Corp. v. Rivers." The plaintiff alleged that he conducted a broadcast-
ing station in Decatur and, wishing to expand his business, applied to the
Federal Communications Commission for a permit to construct a station
at Savannah which was granted; that defendants petitioned the commis-
sion in writing to revoke and set aside the permit or to grant a hearing;
that defendants alleged in their petition that the plaintiff failed to maintain
the standard of programs which he represented he would have at Decatur
and that if the commission knew this, it would not have granted the permit
52. 86 Ga. App. 137, 70 S.E.2d 886 (1952).
53. Sellers v. Brown, 84 Ga. App. 614, 66 S.E.2d 765 (1951). The court deals only with

the want of probable cause. "This burden cannot be shifted to the defendant by a
general traverse, or by a specific plea averring probable cause, which merely puts
in issue the facts alleged by the plaintiff." 34 AM. Jura., Malicious Prosecution
§ 124 (1941).

54. GA. CODE § 105-802 (1933). Applied in Hight v. Steely, supra. Although this is
not the majority rule, it is suggested by some authorities that it is the better one.
34 AM. JUR., Malicious Prosecution § 162 (1941).

55. Vasser v. Berry, 85 Ga. App. 435, 69 S.E.2d 701 (1952). It was discovered there-
after that the check was good, but this fact would not affect the decision.

56. Georgia Veneer & Package Co. v. Florida Nat. Bank, 198 Ga. 591 (2), 32 S.E.2d
465 (1944).

57. 209 Ga. 98, 70 S.E.2d 734 (1952).
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for the Savannah station, that the commission refused to set aside the
permit. Plaintiff further alleged that the petition of defendants contained
libelous charges in casting aspersions upon his integrity; and that it caused
him to delay in erecting the Savannah station. As a result thereof plaintiff
alleged that he suffered certain specified damages. On general demurrer
the lower court held for the plaintiff. This was reversed by a four to three
decision in the Supreme Court. The court said that the petition contained
two causes of action, one for libel and the other for malicious use of legal
process. As to the former there can be no recovery, for the defendant's
defamatory allegations were contained in their pleadings which are abso-
lutely privileged. As to the latter, it is not a bar to the action that the
proceedings were before an administrative commission and not a court.
But the plaintiff did not allege special damages and consequently did not
state a cause of action. The allegations as to libel not being actionable
could not be considered and the damages due to postponement of the con-
struction were not the result of defendant's petition but of plaintiff's
voluntary act.

Candler, J., dissented although he had written the majority opinion.
He argued that the same rules as to damages in an action for malicious
prosecution should apply to an action for malicious use of process. In this
contention he is supported by the weight of authority."s The essential ele-
ments of this cause of action, he urges, should be governed by those of
every tort action in which general damages are alleged.

Since the decision was not unanimous, it is a question whether the Su-
preme Court is foreclosed by former decisions from adopting the ma-jority rule which puts the malicious use of civil process on the same basis
as malicious prosecution. The Georgia rule was first announced in Mitchell
v. The South/zestern Railroad."' It was .there said that no action of
malicious use of civil process would lie "unless the action was one whereby
the person of the defendant was arrested or his property attached, or
some special damage was done to him." The court justified the announce-
ment of this rule from the effect of the Statlte of Nlarlbridge 6 ° upon the
common law of England. Prior to that statute the plaintiff could bring
a separate action for damages suffered in a maliciots civil prosecution.
The statute, however, accorded the successful defendant the right to dam-
ages in the same suit. Thereafter, in England and in the American juris-
dictions following England, a separate suit is permitted only where the.
person is arrested or his property seized or he suffers some special dam-
age. Since the American jurisdictions did not adopt the English rule as
to defendant's damages in the same suit, there is a large area in which
there is no remedy for damages sustained. Furthermore, it is not clear
why the Georgia court would recognize the effect of the Statute of Marl-
bridge insofar as it changed the common law but would not adopt the
remedies the statute accorded the defendant. The statute should have
been either adopted or rejected in toto. The M'Iitchell case is further qual-

58. See Note, 150 A.L.R. 899 (1944).
59. 75 Ga. 398 (3) (1885).
60. 52 Hen. III (1277).

19521 TORTS



MERCER LAW REVIEW

ified in the announcement of the narrower rule by the fact that therein
was found the existence of special damages and consequently the statement
of the limitation as to the plaintiff's rights was only dictum. In Slater v.
Kimbro61 the court also found special damages, so this case may be dis-
posed of in the same manner. There was an arrest in Jfoodley v. Coker62

and consequently the narrower rule as well as the broader one would apply.
In Jacksonville Paper Company v. Owen" no actual damage was shown
and so the case is not authority for the narrower doctrine. It would seem
from the above decisions that the Supreme Court may reverse the holding
of the instant case and adopt the majority view without the requirement
of a unanimous decision.

Prenatal Injuries.-Georgia has joined the increasing number of juris-
dictions that recognize the right of an unborn child to recover for pre-
natal injuries. In Tucker v. Howard L. Carmichael & Sons, Inc." the
Supreme Court took this step. The injury it was alleged occurred while
the mother, a fare-paying passenger in defendant's ambulance, was on
the way to the hospital where the plaintiff was born slightly over three
hours thereafter. The proximate cause of the injury was alleged to be the
negligent and reckless manner in which the ambulance was driven by the
defendant's servant. A general demurrer was sustained in the trial court
and upon an equal division in the Court of Appeals, the case was trans-
ferred to the Supreme Court where the ruling of the trial court was re-
versed. The court based its holding upon two grounds: ( i) the unborn
child's rights under property law and (2) the recognition of the unborn
child's existence under the criminal law. Arguing from these two postu-
lates, the court concludes that it is unjust to so recognize the unborn
child's rights as a human being in those two fields of legal relations and
deny his rights for prenatal injuries against tort-feasors.

It is true that the court in* the instant case emphasized the fact that
the child was born shortly after the inJury occurred, but since that is true
here, the case cannot be said to limit its holding to that factual situation.
There are three periods during the time of gestation that may be urged
as a starting point in future litigation. They are ( i) the period following
conception, (2) the time when the child becomes quick en ventre sa mere,
and (3) when the child is viable, or capable of life separate from its moth-
er. (i ) As to the beginning of the period of gestation, property rights,
as a general rule, would attach to the child at any time during the entire
period of gestation. The court's quotation from Blackstone combines the
statement as to the criminal law with the statement as to the property
law. Property rights of the child were accorded to him during the period
of gestation long before Blackstone wrote his Commentaries, 5 and this
period has been recognized in property law in both England and America.
(2) The time when the child has become quick en ventre sa mere is fixed

61. 91 Ga. 217, 18 S.E. 296 (1892).
62. 119 Ga. 226, 46 S.E. 89 (1903).
63. 193 Ga. 23.17 S.E.2d 76 (1941).
64. 208 Ga. 201, 65 S.E.2d 909 (1951).
65. See CHITTY, NOTES TO BLACKSTONE'S COMMENTARIES; I BL. COMM. 130; II BL.

COMM. 169.
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for criminal liability in destroying it. This test is adopted by Blackstone
and is codified in Georgia, although the criminal offense involved is not
the same.66 (3) The period when the child becomes viable is the factual
situation suggested by various decisions. However, it should be pointed
out that a test so stated is not persuasive where the courts are considering
injuries to a viable child.

Some of the above questions have arisen in other jurisdictions and
although the courts favor the limitation to the time of viability, that
period has been extended to a considerable time before birth. Furthermore,
the holding in a Canadian case "appears broad enough to support recov-
ery for prenatal injuries sustained at any prenatal stage provided the
injured child was born alive and survived."'"

As a matter of morality or Justice, the Georgia decision seems sound
when considered relative to the limited question involved, but as a practical
matter it opens the door to a vast area of litigation. Some of the possi-
bilities have been suggested above, but more will be discussed briefly here-
after in considering recent legislation.

lIT. STA'FITORY CIHANGFS

Trademarks.-The General Assembly has codified the various Acts
relating to trademarks into one Act with the addition of certain changes."6

The implications of the Act are too extensive to be included within the
space of the present summary. However, two features mav be noted. ( )
That the injured party is entitled to an injunction with a provision for
accounting of profits, and (2) that the Act does not adversely affect the
rights of one who has a trade mark "acquired in good faith at anv time
at common law."

Compensation Bills--tearing On.-The state cannot be sued in any
action without its express consent."9 Consequently claims against the state
have formed the basis for numerous resolutions or bills. To serve as an
advisory committee in such matters Act 757 :o provides that a certified
copy of any such resolution or bill introduced in either branch of the Gen-
eral AssembIlyv should be transmitted to the Chairman of the State High-
way Board, the Director of the Department of Public Health and the Sec-
retary of State who should provide for a hearing with proper notice and
report to the chairman of the committee to which the respective resolu-
tion or bill had been reported. After study of the report, the committee
will recommend to its respective branch of the General Assembly as to
whether the resolution or bill shall or shall not pass. The findings of the
three designated state officials are advisory only?

66. I BL. COMM. 130; GA. CODE c. 26-11 (1933).
67. See Note, 10 A.L.R.2d 1071 (1950).
68. Ga. Laws 1952, p. 1,34.
69. SAYE ANDI HILKEY, THE CONSTITUTIONAL LAW OF GEORGIA 266-267 (1952).
70. Ga. Laws 1952, p. 169.
71. Compare the Federal Tort Claims Act, 65 STAT. 727, 28 U.S.C.A. § 1346 (Supp.

1951) ; 54 AM. JUR., United States §§ 94, 95 (1945).
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Survival of Causes of 4ction.-A far reaching Act" amended Code
section 3-5o5 by inserting the words "or cause of action" in the fourth
line between the word "action" and the word "for" making this section
read in part "nor shall any action, or cause of action, for the recovery of
damages for homicide, injury to person, or injury to property abate by
the death of either party." This amendment was doubtless occasioned by
the decision in Davis v. Atlanta Gas Light Co.73 in which it was held that
a cause of action (no action pending) would not survive the death of the
injured party for damages to the realty or injury to the person including
medical expenses. Funeral expenses were also excluded as not allowed by
law, although not involved in rules of abatement and survival. By the
above amendment of the Code, all causes of action for injury to the per-
son or property survive. Evidently wherever a pending action will survive,
a cause of action will survive. Furthermore, the personal representative
of the injured party is not foreclosed from recovering punitive damages
as is the case where the cause of action survives the death of the wrong-
doer.

Recovery of Funeral Expenses.-It is provided by a separate Act74

that in wrongful death cases, the personal representative of the deceased
may recover for funeral, medical, and other necessary expenses resulting
from the iniury and death of the deceased. Funeral expenses are here
newly added. It is probable that the survival of causes of action would
have included medical expenses, but the General Assembly added them
here evidently out of a sense of due caution. "Other necessary expenses"
are also in like manner included.

Recovery for Homicide of Child.-The General Assembly, by Act
6o2,"5 Code section 105-1307 by striking therefrom the words "upon
whom she or he is dependent, or who contributes to her or his support."
This amendment dispenses with the judicial construction of these require-
ments. Formerly both dependence and contribution were necessary and
considerable confusion arose as to both these requirements and the age of
the child with respect thereto."6 Furthermore, the above amendment re-
enacts the right of the mother to recover for the homicide of her illegiti-
mate child heretofore included in Code section 74-205, which contains
the additional right of the mother to recover for injury to her illegitimate
child.

Comment.-The decision of the Supreme Court recognizing the right
of recovery for a prenatal injury should be considered in connection with
(i) the Act enlarging the remedy for the wrongful death of a child; and
(2) the Act providing for survival of causes of action in tort cases.

72. Ga. Laws 1952, p. 224.
73. 82 Ga. App. 460, 61 S.E.2d 510 (1950) ; See Hilkey, Torts. 3 MERCER L. REV. 182,

194 (1951).
74. Ga. Laws 1952, p. 245.
75, Ga. Laws 1952, p. 54.
76. Amend Table, 14 GA. B. J. 49 (1951), by striking out note 11, since the require-

ments mentioned there are no longer necessary.
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(i) Since the requirements of dependence and contribution are elim-
inated, the age and capacity of the child are no longer of any importance
except perhaps in determining the value of the life. Beginning with pre-
natal existence, many questions arise as to the right of recovery for wrong-
ful death resulting from a prenatal injury. It is not certain whether the
child must be born alive or whether death before birth will be sufficient
for the cause of action. There is some authority for the right to maintain
an action for the wrongful death of a child before its birth." And it has
been held that a wrongful death action was maintainable where a pre-
natal injury resulted in the death of a child three days after its birth.
Had the child died before its birth the court said that the same rule would
apply.-"

(2) Turning to the survival of causes of action, the child's cause of
action for a prenatal injury will survive to its personal representative,
regardless of any right arising for wrongful death. Of course punitive
damages may be added and if the child survives an appreciable length of
time also those for physical and mental suffering.

The basis of death actions and personal injury actions is vastly widened
and the burden cast upon others is greatly increased by the above develop-
ments of the Georgia law. The physician, the nurse, the midwife, the
maternity hospital, the ambulance service, and others are subject to new
and undefined risks. Members of the public who engage in any sort of
activity are affected, and the classes are not limited to those who operate
motor vehicles, nor are pedestrians excluded. Personal injury actions have
already reached a startling point in American litigation. When verdicts
run into the hundreds of thousands and claimants' compensation attorneys
form their own association to urge higher awards79 it is time to consider
the whole field anew. Gone is the indemnity policy of five and ten, going
is the protection of twenty-five and fifty. Consequently any increase in the
number of death and personal injury claims should be seriously questioned.
77. Verkennes v. Corniea, 229 Minn. 365, 38 N.W.2d 838 (1949) ; See Notes, 10 A.L.R.2d

639, 1059 (1950).
78. Cooper v. Blanck, 39 So.2d 352 (La. App. 1923).
79. See Reader's Digest, Sept. 1952, p. 79.
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