
DOMESTIC RELATIONS

By JOHN L. WESTMORELAND*

STATUTES

The General Assembly of Georgia during the 1952 session enacted
eight statutes modifying and repealing existing statutes dealing with di-
vorce and domestic relations.

Milledgeville State Hospital - Voluntary Patients.' - This Act sub-
stantially provides that any individual may be admitted to the Milledge-
ville State Hospital as a voluntary patient for observation, diagnosis,
care or treatment at a per diem cost to be paid by the patient and without
the patient being committed by lunacy proceedings.

Registration of Marriages, Divorces and Annulments.2 - Probably
the most important change in the divorce laws of Georgia was the enact-
ment of a statute requiring the registration of all marriages, divorces
and annulments with the Division of Vital Statistics of the Georgia De-
partment of Public Health. The record of the divorce or annulment
provides a permanent record and a central file indicating the results of
the divorce or annulment and containing the information in regard to
the custody of children, alimony, and whether or not the disability of
the defendant to remarry was removed and various other important in-
formation.

Divorce Judgments in Certain Cases Validated? - This statute vali-
dated certain divorce judgments heretofore rendered where the petition
was filed less than twenty days before the appearance term.

Annulment of Marriages.4 - This Act substantially provides that an-
nulments of marriages may be granted in marriages now or hereafter
declared void by law; however, annulments may not be granted where
children are born or to be born as a result of the marriage. Section 3 of
this Act provides that a petition for annulment may be filed by a next
friend for minors or for persons of unsound mind. This provision ap-
parently modifies Title 30, section 102 of the Code of Georgia, and more
particularly sub-section i i, which provides that a divorce may be granted
on the grounds of incurable insanity.

Guardians - Letters of Dismission.5 - This Act amended Title 49,
section 3I4 of the Code of Georgia by adding to this section that letters
of dismission may be granted by the ordinary to any guardian at any time
when there is no longer a necessity for continuing the guardianship.
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1. Ga. Laws 1952, p. 94.
2. Ga. Laws 1952, p. 103.
3. Ga. Laws 1952, p. 115.
4. Ga. Laws 1952, p. 149.
5. Ga. Laws 1952, p. 172.
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Abandonment of Children - Penalty.6 - Section 74-9902 of the Code
of Georgia was amended by providing that the crime of abandonment of
children shall be a felony instead of a misdemeanor.

Vital Statistics Law.' - This Act substantially provides for com-
pulsory registration of births, deaths, burials, and disposition of dead
bodies and registration of divorce and annulment of marriages and pro-
vides further that certificates filed under the provisions of this Act shall
be prima facie evidence of the facts stated therein.

Pre-Marital Examination Law.' - This Act amended the pre-marital
examination law passed in 1949' and amended in 195 1,"° which provided
that a certificate must be obtained from a licensed physician certifying
that the applicants for a marriage license were given a physical examina-
tion including a standard serologic test, by adding certain provisions re-
quiring every resident of Georgia who marries outside of the state upon
return to the state to conform with the provision of the Act, and among
other things, to provide for an appeal to the superior court when an
application for a marriage license is refused.

DECISIONS

During the past year there have been several domestic relations cases
dealing with practice and procedure. In the case of Fried v. Fried" the
Supreme Court held that where the wife sues for divorce and the husband
files an answer and cross bill seeking a divorce, a verdict which does not
state whether the jury has found for the plaintiff or for the defendant
will be construed to be for the plaintiff. In this case the Supreme Court,
insofar as the alimony was concerned, reversed the verdict and decree,
and ordered a new trial on the ground that the judge cannot modify or
make substantial changes in the verdict after the jury has dispersed. A
similar situation occurred in the case of Kniqht v. Knight." The hus-
band filed an action for divorce and the wife filed a cross action for tem-
porary and permanent alimony and without any prayer for divorce. The
verdict granting a divorce was construed to be on the petition of the
husband. The court also affirmed the award of alimony to the wife, even
though the divorce was granted on the husband's petition.

In the case of Hvndrnan v. [-yndman" the Supreme Court of Georgia
held that it was reversible error for the trial judge to charge the jury
that, where the wife sues for divorce and alimony and the husband's
answer does not pray for a divorce, if the jury finds in favor of the wife
on her prayer for divorce, they are also authorized to grant a divorce to
the husband. However, the verdict granting a divorce to the wife was

6. Ga. Laws 1952, p. 173.
7. Ga. Laws 1952, p. 208.
8. Ga. Laws 1952, p. 217.
9. Ga. Laws 1949, p. 1054.

10. Ga. Laws 1951, p. 674.
11. 208 Ga. 861, 69 S.E.2d 862 (1952).
12. 209 Ga. 131, 70 S.E.2d 770 (1952).
13. 208 Ga. 797, 69 S.E.2d 859 (1952).
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upheld, and a new trial was ordered solely on the question of alimony
and removing the disabilities of the defendant.

Hagan v. Hagan14 dealt with the revival of a divorce suit where there
was condonation and cohabitation by the parties after the suit was filed.
The court held that the plaintiff's suit for divorce based on wilful deser-
tion could not be revived after condonation and cohabitation by plaintiff
and her husband after the suit was filed. The court apparently held that
a suit for divorce, based on wilful desertion, could not be revived and
apparently indicated that a suit for divorce, based on the ground of cruel
treatment, could be revived by a repetition of the acts constituting cruel
treatment where the condonation and cohabitation was conditional upon
the promise of the other party not to repeat the acts of cruel treat-
ment.

During the past year, there have been several cases construing and
enforcing the full faith and credit clause of the Constitution of the United
States.15

The case of Bituminous Casualty Corporation v. Wacht involved the
extraterritorial effect of a divorce decree. In this case the court held that
a divorce decree which prohibited the defendant from remarrying was
without any effect outside the territorial limits of the State of Georgia,
and where the defendant, without actual knowledge of the disability to
remarry, entered into a second marriage in good faith, the second mar-
riage was a valid marriage. On the question of the validity of a divorce,
the Georgia Supreme Court held in the case of Whaley v. Whaley 7 that
the divorce was valid. In this case, a complete process was attached to
the copy of the original petition, and was served personally upon the
defendant. However, the original process was not signed by the clerk of
the court when the petition was filed. After the divorce was granted, the
husband filed a petition to dismiss the citation for contempt, based on the
final judgment and decree; the court held that the divorce was valid,
and ordered the clerk of the court to sign the process on the original
petition nunc pro tunc.

In Watson v. Watson"8 the full faith and credit clause of the United
States Constitution was applied, and the court held that the status acquired
by adoption, and its validity, is conclusively determined by the law of
the state creating it, and, if the adoption is validly created in that state,
it will be recognized and given full faith and credit in the State of Georgia.

The case of Tucker v. Howard L. Carmichael & Sons, Inc." is a very
interesting one, involving for the first time in the Georgia courts, the
question of whether or not a child can maintain a suit for personal in-
14. 208 Ga. 315, 66 S.E.2d 714 (1951).
15. Cherry v. Cherry, 208 Ga. 213, 65 S.E.2d 805 (1951); Cherry v. Cherry, 208 Ga.

726, 69 S.E.2d 252 (1952) ; Peeples v. Newman, 209 Ga. 53, 70 S.E.2d 749 (1952)
Richards v. Richards, 85 Ga. App. 605, 69 S.E.2d 911 (1952).

16. 84 Ga. App. 602, 66 S.E.2d 757 (1951).
17. 208 Ga. 323, 66 S.E.2d 722 (1951).
18. 208 Ga. 512, 67 S.E.2d 704 (1951).
19. 208 Ga. 201, 65 S.E.2d 909 (1951).
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juries, seeking damages for prenatal injuries. The Supreme Court held
that where the child suffered prenatal injuries as a result of the negligence
of the driver of the ambulance while carrying the mother to the hospital,
and the child was born shortly thereafter, the child could maintain a suit
against the ambulance driver and his employer for prenatal injuries suf-
fered by said child as a result of a collision.

At common law, husband and wife were considered as one person and
neither could maintain a civil action, based on a tort, against the other.
In W/right v. WJright2" the Court of Appeals re-established this common
law doctrine, and held that the wife could not maintain a civil action
against her husband for personal injuries received as the result of negli-
gence of her husband in operating an automobile in which the wife was
a guest. The suit could not be maintained even though the civil action
was based on wilful misconduct or wanton and malicious misconduct. In
a companion case arising out of the same collision,2 the daughter, who
was a guest in the car driven by her father, filed a civil action against her
father for personal injuries. The court held that an unemancipated minor
child may maintain an action for personal injury against the father or
parent for a wilful or malicious act, provided it is such an act of cruelty
as to authorize forfeiture of parental authority. It is not against public
policy to allow a child to maintain a civil action against the parent for
wilful or malicious conduct, even though no recovery could be had for
simple negligence of the parent. It is interesting to note that in the case
of Stapleton v. Stapleton22 the Court of Appeals held that an unemanci-
pated minor child, injured while riding as a guest in an automobile driven
by the child's mother as a servant and agent of the defendant, could main-
tain a civil action for personal injuries against the employer of the child's
mother, based on the simple negligence of the mother, even though the
child could not maintain the action against her mother alone. The court
held that the defendant was liable under the doctrine of respondeat
superior and that the civil action was not against public policy.

Kelly v. McCoy, 3 involved the consolidation of all causes of action in
one suit. In this case it was held that the husband could not file two sep-
arate suits against the defendants for the loss of his wife's services, for
doctors' and hospital bills and for his own personal injuries, but that in
such a situation there was but one cause of action, and all claims for
damages must be consolidated in one civil action.

There are several recent cases decided by the appellate courts of Geor-
gia concerning property rights between husband and wife.

In the case of Farlow v. Brown" the court held that a conveyance of
real estate by deed from a wife to her husband without approval of the
same by court order is void. However, when the husband and wife were
not living together and the husband went into and stayed in possession of
20. 85 Ga. App. 721, 70 S.E.2d 152 (1952).
21. Ibid.
22. 85 Ga. App. 728, 70 S.E.2d 156 (1952).
23. 85 Ga. App. 514, 69 S.E.2d 652 (1952).
24. 208 Ga. 646, 68 S.E.2d 903 (1952).
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the said real estate for a period of seven years, the husband acquired a
prescriptive title to said real estate. A similar situation was involved in
the case of Reiordan v. Turner 5 where the court held that when a husband
and wife jointly occupy premises as a home, prescription will not run in
favor of one against the other. In Dunn v. Robinson" the court protected
the property rights of a married woman in holding that a loan deed ex-
ecuted by a wife as-security for a debt of her husband is absolutely void
and the wife could recover the land and assert the invalidity of the trans-
action.

The case of Wright v. Wright"1 involved the title to real estate owned
by the husband. In this case the wife filed a suit for divorce and alimony
and asked the court to decree her equity in the real estate. Where the
jury awarded the real estate to the wife, such award will be construed to
be under the prayer for alimony of the wife.

In Milligan v. Milligan' the wife was awarded as alimony certain real
estate owned by the husband. She later brought a suit to cancel the con-
veyance of said real estate by her husband to the husband's sister, as a
fraudulent deed intended to defeat plaintiff's claim for alimony in her
divorce suit. In this case the court held the fact that the conveyance at-
tacked was between brother and sister would raise no presumption of
fact as to the fraud, and the burden was on the plaintiff to prove the fraud
by a preponderance of the evidence.

During the past year the appellate courts of this state have decided
several cases involving the award of temporary and permanent alimony,
and the enforcement of such award. 9

Breen v. Breen"0 is a very interesting case involving the modification of
a judgment for permanent alimony. In this case it was held that where
a judgment for permanent alimony was based upon an agreement of the
parties, and both the agreement, which was made the judgment of the
court, and the judgment itself reserved the right of the judge of the su-
perior court to modify the alimony agreement, the judge may, on applica-
tion of either party after such judgment is rendered, modify the judg-
ment in accordance with the terms of the agreement of the parties and
the judgment based thereon. On the same question of modification in the
case of Christman v. Griffin"1 it was held that the final decree providing
for maintenance and support of a minor child could not be modified, set
aside or abrogated by the court, the parties, or their attorneys, unless the
court, in rendering such decree, reserved the right therein so to modify
it. Although the courts have held that permanent alimony judgments
are not subject to modification unless the right is expressly reserved, it

25. 208 Ga. 193, 66 S.E.2d 60 (1951).
26. 208 Ga. 476, 67 S.E.2d 565 (1951).
27. 208 Ga. 588, 68 S.E.2d 573 (1952).
28. 209 Ga. 14, 70 S.E.2d 459 (1952).
29. Carter v. Carter, 208 Ga. 329, 66 S.E.2d 734 (1951) (Award of temporary alimony

not excessive) ; Crute v. Crute, 209 Ga. 59, 70 S.E.2d 729 (1952) (Contempt, up-
held McCullough v. McCullough, 208 Ga. 776, 69 S.E.2d 764 (1952)).

30. 208 Ga. 767, 69 S.E.2d 572 (1952).
31. 84 Ga. App. 650, 66 S.E.2d 835 (1951).
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was held in the case of Nauman v. McCoy"2 that where a bona fide dis-
pute existed between the plaintiff and her former husband as to the
amount of alimony owed by the former husband to the plaintiff, and the
plaintiff agreed to accept a certain sum in compliance with said alimony
award, that, upon payment by the former husband, there is an accord and
satisfaction of the disputed claim.

In Berry -. Berry3 : the court held that monthly alimony payments
awarded the wife upon a final verdict for divorce ceased with the death of
her husband and, in the absence of some provision in the final decree mak-
ing the estate liable for alimony payments, there was no liability upon
the husband's estate to continue the alimony payments.

In the recent case of Swind'll v. Szcindel1:  the Supreme Court held
the defendant in contempt of court for failure to comply with the final
judgment and decree in a divorce and alimony suit filed by the plaintiff,
although the final judgment and decree was not signed by the judge until
one year after the verdict was rendered by the jury.

Thomas u. [1 1oltb involved an employment contract between the wife
and her attorney. The wife had previously obtained a judgment for
permanent alimony providing for monthly payments to be made by the
defendant to the wife for the support of the minor child. The husband
failed and refused to pay the permanent alimony awarded, and the wife
agreed to pay her attorney half the amount of the alimony collected by
the attorney. The Supreme Court held that this contract with the at-
torney was void and against public policy for the reason that the mother
of the child had no power or authority to enter into the agreement or
to bind the estate of the minor child.

Cherry vv. Cherry is another case dealing with the award of attorneys'
fees. In this case it was held that, since the wife's claim for alimony was
barred by a decree of another state granting a divorce to the husband, it
was error for the court to award attorneys' fees to be paid to the wife's
counsel by the husband in a proceeding brought in this state to obtain a di-
vorce.

The question of custody of minor children is usually the most contested
issue betwecn the parties in a domestic relations case, and the determina-
tion of such custody must be made in the best interests of the children.
Although a final judgment and decree without a reservation of exclusive
jurisdiction is entitled to full faith and credit in a foreign state, it has
been held that custody of minor children may he redetermined by a habeas
corpus proceeding based on a change of circumstances materially affecting
the welfare and happiness of the minor child or children. The courts have

32. 84 Ga. App. 131, 65 S.E.2d 853 (1951).
233. 208 Ga. 285, 66 S.E.2d 336 (1951).
34. 208 Ga. 727, 69 S.E.2d 197 (1952).
35. 209 Ga. 133, 70 S.E.2d 595 (1952).
36. 208 Ga. 726, 69 S.E.2d 252 (1952).
37. Blackstoek v. Blaekstock. 208 Ga. 837, 69 S.E.2d 770 (1952); Hanson v. Stegall,

208 Ga. 403, 67 S.E.2d 109 (1951); Beggs v. Beggs, 208 Ga. 415, 67 S.E.2d 135
(1951); Porter v. Chester, 208 Ga. 309, 66 S.E.2d 729 (1951) ; Gates v. Shaner,
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held in several cases that the parent may lose the right of custody of a
minor child by consenting to an adoption" or by abandonment. 9

In Moody v. Gilbert" it was held that when the award of custody is
based on an investigation and report of the juvenile court, the judgment
awarding the custody of the minor child will be reversed. In the case of
lgan v. Agan41 the appeal from the award of custody was dismissed be-

cause the bill of exceptions was not served on all the interested parties.
An equitable petition for specific performance of a contract of adoption

was brought in the case of Ware v. Martin." The Supreme Court held
that the petition set out a cause of action for the specific performance of
the contract of adoption, but held that the evidence was entirely insuf-
ficient to prove the alleged contract.

The Court of Appeals held in two cases that to constitute the criminal
offense of abandonment of minor children, the abandonment must be
wilful and voluntary, consisting of desertion of the child and leaving the
child in a dependent condition. 3

During the past year the Court of Appeals decided one case involving
the change of a person's name. In Cook v. English"4 it was held that a
minor through a next friend could bring a suit to change her name even
though a legal guardian had been previously appointed for said minor.

The case of Lawrence v. Lawrence45 involved the presumption arising
in favor of a marriage. Here the court held that the presumption of val-
idity arising in favor of a ceremonial marriage does not arise in favor of a
common law marriage until such marriage has been established by com-
petent evidence. The child or children of a marriage, void by reason of
the incompetency of the parties to contract marriage, are legitimate until
the marriage is declared void or annulled and there is no distinction be-
tween the children born of a common law marriage and a ceremonial mar-
riage." In the case of Mayo v. Owen 7 it was held that where evidence
established the performance of a ceremonial marriage, and that the parties
thereafter lived together as husband and wife until the death of either
one, a presumption of validity was raised and the burden of proving the
marriage invalid was on the persons attacking the marriage. In Luni-

208 Ga. 454, 67 S.E.2d 569 (1951) (Wife and child must be subject to jurisdiction
of the court modifying the custody award) ; Herring v. Herring, 208 Ga. 146, 65
S.E.2d 584 (1951) ; Byers v. Loftis, 208 Ga. 398, 67 S.E.2d 118 (1951).

38. Carnes v. Carnes, 208 Ga. 649, 68 S.E.2d 579 (1952).
39. Benjamin v. Bush, 208 Ga. 453, 67 S.E.2d 476 (1951).
40. 208 Ga. 784, 69 S.E.2d 874 (1952). See also Cox v Bohannon, 86 Ga. App. 236,

71 S.E.2d 440 (1952) (Use of report of Welfare Department in adoption hearing
was allowed).

41. 208 Ga. 419, 67 S.E.2d 211 (1951).
42. 208 Ga. 330. 66 S.E.2d 737 (1951); 209 Ga. 29, 70 S.E.2d 446 (1952); 209 Ga.

135, 70 S.E.2d 759 (1952). See also Keheley v. Koonce, 85 Ga. App. 893, 70 S.E.2d
522 (1952) (Mother can withdraw consent to adoption before final order entered).

43. Glad v. State, 85 Ga. App. 312, 69 S.E.2d 699 (1952) ; Cox v. State, 85 Ga. App.
702, 70 S.E.2d 100 (1952).

44. 85 Ga. App. 739, 70 S.E.2d 86 (1952).
45. 86 Ga. App. 8, 70 S.E.2d 549 (1952).
46. Campbell v. Allen, 208 Ga. 274, 66 S.E.2d 226 (1951).
47. 208 Ga. 483, 67 S.E.2d 709 (1951).
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berm ens Mutual Casualty Company u. Reed 8 two persons claimed to be
the widow of the deceased. The court held that in a contest between a
regularly solemnized ceremonial marriage and a marriage founded on
cohabitation and repute, the burden is on the one asserting the common
law marriage to prove every essential element thereof, including the re-
quirement that the parties were competent to contract.

In Ray v. Dooley4" the plaintiff brought a suit in equity to have a re-
ceiver appointed to take the assets of the estate out of the hands of the
administrator, claiming that the plaintiff was the widow of the deceased
and was entitled to be appointed as administratrix. The court held that
a cause of action was set out for equitable relief, and that a previous un-
dissolved marriage of one of the parties to a marriage ceremony rendered
that party incapable of making a marriage contract, and that a mar-
riage ceremony involving such a party is void.

48. 84 Ga. App. 541, 66 S.E.2d 360 (1951).
49. 208 Ga. 811, 69 S.E.2d 766 (1952).


