
DAMAGES

By EDGAR HUNTER WILSON*

The cases in the field of damages decided during the period of this
survey-have not wrought any major changes in the law. In most of the
cases the problem was to determine what standard to apply in awarding
damages in the particular situations before the court.

In Moffett v. McCurry' the Court of Appeals reaffirmed the proposi-
tion that in an action to recover for injury to an automobile the correct
measure of damages is the difference between the market value of the
automobile immediately before the injury and its value immediately after
the damage occurs. The court went on to say, however, that where the
owner has made repairs, the cost of the labor and materials is evidence
that may be considered in arriving at the damages. The court also
ruled that the plaintiff's evidence showing he had paid seven cents per
mile rental on another automobile during the period his was being re-
paired justified an instruction that he could recover damages for the
rental cost of the replacement. The Court of Appeals, however, did not
question the well-established rule that the combined recovery for re-
pairs and the rental may not exceed the value of the plaintiff's automobile
before injury plus interest.

Hester v. Love' was an action for breach of a contract to purchase
grapevines. The plaintiff alleged that he retained the grapevines for the
defendant and claimed that he was entitled to recover their purchase
price. The answer alleged that plaintiff had abandoned the vines. The
trial court sustained a demurrer to the answer. On appeal, this was held
error. The answer raised an important issue on the measure of damages.
Code section 96-I 13 gives the vendor in a contract of sale three courses
of action when the purchaser refuses the goods, and each carries a different
measure of damages. The vendor may (i) retain the goods and recover
the difference between the market price and the contract price at the
time for delivery, (2) sell the goods and recover the difference between
the sales price and the contract price, or (3) elect to retain the property
for the defendant and recover the contract price.

In Morrow v. Johnston,3 an action for the negligent burning of a house,
the trial judge instructed that the measure of recovery was the market
value of the property at the time it was destroyed. The appellate court
indicated that where the damage was to the building only and not to the
land the measure of damages is the cost of restoring the building to its
condition before the injury. The error was not thought to be prejudicial
to the defendant, however, because all evidence of replacement cost in-
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1. 84 Ga. App. 853, 67 S.E.2d 807 (1951).
2. 84 Ga. App. 765, 67 S.E.2d 481 (1951).
3. 85 Ga. App. 261, 68 S.E.2d 906 (1952).
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troduced indicated that the replacement value of the building was greater
than the market value and considerably more than the verdict in this
case.

West Lumber Co. v. Schnuck4 was an action by plaintiff to recover the
balance due on building materials sold to the defendant. Defendant
counter-claimed alleging that the materials had been furnished for a
house and that plaintiff had agreed to extend credit until the house was
sold; and that, in breach of this agreement, plaintiff had sold the property
under power contained in a security deed. The Court of Appeals held
that the measure of defendant's damages for plaintiff's breach was the
difference between the total cost of the property and its fair market value
at the time of foreclosure.

In McKee v. Wheelus' plaintiff sued for breach of a contract for the
construction of certain kitchen cabinets. After defendant had built the
cabinets and received the contract price, plaintiff removed the cabinets,
notified the defendant they were being held for him, and brought this
action for the cost of having cabinets built by another person. In dis-
cussing the measure of damages in such a situation, the court properly ob-
served that several factors are important. If the defects can be corrected
without destroying the work already done, the amount of recovery is the
cost of remedying the defects. If the defendant has acted in good faith and
a substantial portion of the work would have to be redone in order to
comply with the contract, the plaintiff is entitled to the difference be-
tween the value of the cabinets he received and the value of cabinets
complying with the contract. If the defendant's breach was in bad faith
the plaintiff is entitled to the cost of making the work comply with the
contract standards.

The plaintiff sued for breach of an agreement to support in Dumas
v. Dumas.' The court held that the question of whether $50 per month
as claimed by plaintiff was a reasonable amount was properly for the
jury. In making this determination the jury should consider the "level of
society occupied by the plaintiff." Damages for the breach of such an
agreement are not too remote and speculative. The court further held
that damages should be awarded up to the time of the trial and that
amounts subsequently due should be the subject of a future action.

Lankford v. Dockery'7 was an action by tenants in common against
their cotenants in possession for an accounting of rents and profits.' At
the time this action was filed, a prior action for the same relief by the
same parties was still pending. The court ruled that since damages in
such an action are recoverable only to the time of filing of the action, this
suit was not abated to the extent of rents and profits accruing after filing
of the former action.

4. 85 Ga. App. 385, 69 S.E.2d 577 (1952).
5. 85 Ga. App. 525, 69 S.E.2d 788 (1952).
6. 84 Ga. App. 265, 66 S.E.2d 129 (1951).
7. 85 Ga. App. 86, 67 S.E.2d 800 (1951).
8. See GA. CODE §§ 85-1003, 85-1004 (1933).
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Van Gundy v. Wilson9 dealt with damages for slander. Plaintiff, a
restaurant owner, alleged that the defendants, tourist court operators,
had advised customers of their tourist court that plaintiff's restaurant
was not clean and that persons eating there had contracted ptomaine
poisoning. Plaintiff also operated a filling station and grocery store in
connection with his restaurant. In the suit for slander, plaintiff introduced
evidence of an overall decline in his businesses but made no showing of
the decline, if any, in the income of the restaurant separately. The court
held that it was improper to allow the jury to consider this evidence.
Slander of a person in his trade with intent to injure is actionable with-
out proof of special damages, i.e., it constitutes slander per se and
general damages may be awarded. Although it is not necessary in slander
per se to show a decline in the business slandered to support the general
damages, it is permissible to do so. But to recover for a decrease in a
business other than the one slandered requires proof that the slander
caused the decline. As plaintiff failed to show that the decline in the
other phases of his business was attributable to the slander and made
no showing of a decline in his restaurant business separately, it was
erroneous to consider the overall decrease in his combined businesses in
determining damages. The court also noted, by way of dicta, that malice
sufficient to support an award of punitive damages must be malice in the
transaction out of which the cause arises. Republication may be used
as evidence of malice in the transaction to support an award of exemplary
damages, but the defendant must be informed by the pleadings that the
republication will be relied on to show the animus.

In Atlantic Coast Line R. Co.. v. Hansford0 the Court of Appeals
distinguished between damages for loss of "capacity to labor" and damages
for loss of "earning capacity." Loss of "capacity to labor" is a part of
damages for pain and suffering and is classified under the head of general
damages and measured by the discretion of the jury, whereas, loss of
"earning capacity" is an element of special damages and must be the sub-
ject of special pleading and proof. This, of course, is not the first case to
make this distinction. The justification for allowing damages for loss of
"capacity to labor" as part of the damages for pain and suffering was
best stated in Powell v. Augusta S. R. Co., where it was said: "To man
or woman accustomed to work, enforced idleness is torture.""1

The rules expressed in the Hansford case are sound, but the instruc-
tions to juries which have recently received approval are questionable."
In 1899 trial courts were giving clear charges on this subject such as the
following: "You have the right to give damages for that mental suffering
which a man may have from the consciousness that his earning capacity
is injured for life. That is one element of damage." 3 The unnecessary con-

9. 84 Ga. App. 429, 66 S.E.2d 93 (1951).
10. 85 Ga. App. 507, 69 S.E.2d 681 (1952).
11. 77 Ga. 192, 3 S.E. 757 (1887).
12. See, e.g., Atlantic Coast Line R. Co. v. Ouzts, 82 Ga. App. 36, 60 S.E.2d 770 (1950),

discussed in Wilson, Damages, 3 MERcER L. REv. 60, 61 (1951).
13. Brush Electric Light & Power Co. v. Simonsohn, 107 Ga. 70, 32 S.E. 902 (1899).
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fusion of recent years could be avoided by a return to a clear charge of
this kind.

Crawford W. Long Memorial Hospital v. Hardeman4 was an action
by a husband for loss of his wife's services and for expenses resulting
from injuries to her. The petition alleged in part that the wife had not
fully recovered from the effects of the injuries and that it would be nec-
essary to incur additional expenses for medicine, x-rays, doctors and nurses
between the time of filing of the original petition in the case and the time
of trial thereof, and alleged that such expenses would amount to as
much as $2,000 or more at the time of trial. The defendant's special
demurrer to these allegations was overruled. The Court of Appeals held
this to be error because the allegations of future medical expenses were
too remote and speculative and were not itemized and supported by sub-
stantiating facts.

Other cases decided during the survey period dealing with problems of
damages but which do not merit detailed comment held :15 in an action by
a husband for the loss of his wife's services it was proper to instruct the
jury that in arriving at the damages the wife should not be considered as
an "ordinary servant or a mere hireling;"16 allowing expenses of litigation
where the defendant has acted in bad faith or caused the plaintiff unneces-
sary trouble and expense 17 is a matter for the jury's discretion ;1 a verdict
for $i5o in a suit for breach of a well-drilling contract was not inadequate
in view of evidence sufficient to support a finding that plaintiff himself
had not performed the express contract and the jury had in fact allowed
a quantum ineruit recovery;1)' where there is a question of whether in-
juries are permanent or temporary and the trial judge instructs as to the
method of assessing permanent damages it is error to fail to charge re-
garding the assessment of damages if the injuries should be found to be
temporary;" a charge on damages for future pain and suffering was not
error where the plaintiff testified at the trial, more than twenty months
after the accident, that he was permanently injured and still suffered with
his back; 2' an instruction that damages for personal injuries are "damages
recoverable on account of pain and suffering" was not error where the
plaintiff was not suing for special damages, lost earnings or impairment of
capacity to labor.22

14. 84 Ga. App. 306, 66 S.E.2d 67 (1951).
15. See Kirkland v. Wheeler, 84 Ga. App. 352, 66 S.E.2d 348 (1951), holding that a

verdict in a personal injury action was not excessive in view of the evidence.
16. Kirkland v. Wheeler, 84 Ga. App. 366, 66 S.E.2d 359 (1951).
17. GA. CODE § 20-1404 (1933).
18. Taylor v. Estes, 85 Ga. App. 716, 70 S.E.2d 82 (1952).
19. Abernathy v. Putnam, 85 Ga. App. 644, 69 S.E.2d 896 (1952).
20. Smith v. Payne, 85 Ga. App. 693, 70 S.E.2d 163 (1952).
21. Moffett v. McCurry, 84 Ga. App. 853, 67 S.E.2d 807 (1951).
22. Lassiter v. Poss, 85 Ga. App. 785, 70 S.E.2d 411 (1952).
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