
CRIMINAL LAW

By H. T. O'NEAL, JR.*

Historically, monarchial dictates and legislative fiats have been re-
sponsible for the inching of fetters about the liberties of mankind, while
the salvation of those liberties depended solely upon the courts, by the
strong arm of judicial judgment or decree, to strike down the fetters. This
is truer today than in any era of which history has given us the benefit of
records. Each increase in the mammoth structure of government must be
nurtured by a commensurate diminution in the statue of the individual.
No bastion for the protection of individual liberties exists except the
courts; and nowhere do the -courts have a greater opportunity to thus
justify their existence than in their administration of the criminal law.

The intent and purpose of the criminal law section of the two preceding
Survey issues was to discuss every case decided by the appellate courts
of Georgia during the survey periods, but such is not the case in this
article. Using the two preceding issues as a background, this survey will
deal only with cases that tend to add new principles to what has gone be-
fore or to illustrate new trends or policies in the law. The reader may
then ascertain for himself to what extent our courts accord themselves
with what has been stated above.

CRIMINAL PRACTICE AND PROCEDURE

During the twelve months under analysis, our courts have dealt with
problems ranging from resistance of an improper arrest to the filing of
extraordinary motions for new trial.

Smith -1. State1 has held that an arrest without a warrant is lawful
only if (I ) the offense was committed in the arresting officer's presence,
or (2) the offender is endeavoring to escape, or (3) there would be a
failure of justice for want of an officcr to issue a warrant. The case further
held that if an arrest is being made without a warrant, and none of the
enumerated exceptions are present, the person being arrested may resist
with whatever amount of force is necessary to prevent arrest.

After a person is arrested and charged with an offense, he cannot, by
agreement or otherwise, have his case disposed of in any court except
such court as is expressly empowered by law to handle the particular
offense. The case of Mathis v. Rowland 2 originated with a habeas corpus
proceeding in which the defendant complained of being sentenced by the
ordinary for public drunkenness.

Under the Code,3 the defendant in a criminal case is granted the right
*Member Macon Bar; LL.B., 1950, Walter F. George School of Law, Mercer Uni-
versity; Member Georgia Bar Association.

1. 84 Ga. App. 79, 65 S.E.2d 709 (1951).
2. 208 Ga. 571, 67 S.E.2d 760 (1951).
3. GA. CODE ANN. § 59-805 (Supp. 1951).
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of twenty peremptory challenges of jurors put upon him on his trial, in
a case involving "not less than 4 years" penal servitude. If the offense for
which the defendant is on trial carries a sentence of less than four years,
the defendant has twelve strikes. Arnold v. State4 was a hog-stealing case.
The punishment for this crime is not less than two years and not more
than four years. The judge presiding at said trial limited the defendant
to twelve strikes. The Court of Appeals, reversing the trial court, held
that the defendant was entitled to twenty strikes because the four year
maximum sentence for his offense was more than "anything less than four
years."

In Sclamroth v. State' the court examined a very young female witness
for competency, when no objection as to her competency had been made
by counsel for defense. This examination consisted of a recitation by the
witness of her church-going, God-loving ways, and her good habits and
belief in truth. In urging the appeal, counsel contended that this simply
cloaked the witness with an unnecessary odor of sanctity, no objection
having been made to her competency. Any experienced trial lawyer who
has faced the miserable circumstances of having to cross-examine a baby
girl upon a vital issue will certainly question the wisdom of this decision,
notwithstanding its foundation in great authority.

Ridley v. State' does not lay down any new doctrine, but it is an excel-
lent statement of the law relative to requests to charge the jury. If a re-
quest to charge the jury is general or abstract in its composition, then the
general charge of the court will suffice if it covers the request in the ab-
stract, and not in the exact words of the request; but if the request is
specific in nature, and the trial judge fails to give it, and his general
charge is not as specific and concrete as the request, a new trial is in
order.

A situation arose in Smith v. State7 which is far from an uncommon
occurrance. This case, involving arson, was still being deliberated by the
jury at io:oo p.m. The judge called the jury into the courtroom and ad-
monished them that, although they should not compromise their con-
scientious convictions, they were as qualified as anybody else to find a
verdict, and that they would probably have to spend the night in the
courthouse. Reconciling the situation in this case with other similar cases,
the act of the trial judge was upheld. It cannot be said that this decision
lacks ample authority. Even so, it is a highly dangerous practice for a judge
to thus tamper with the jury; for it can have a deadly import when all the
participants in the trial - judge, jurors, counsel and parties - are in a
state of utter exhaustion from the rigors of trial. This, of course, can
never be depicted in an appellate record; hence, the damage thereby in-
flicted on a defendant is incalculable.

After the battle of the trial court is ended, and the vaporings and

4. 86 Ga. App. 160, 71 S.E.2d 102 (1952).
5. 84 Ga. App. 580, 66 S.E.2d 413 (1951).
6. 85 Ga. App. 331, 69 S.E.2d 668 (1952).
7. 85 Ga. App. 129, 68 S.E.2d 393 (1951).
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wailings of the defeated lawyer temporarily subside, he is faced with the
problem of determining the proper appellate tribunal to which he may
turn for succor. One guidepost along this line is Robinson v. State Where
a plain provision of the State Constitution - such as the due process
clause - is involved, the Court of Appeals, and not the Supreme Court,
has jurisdiction. In deciding the Robinson case the court did not say
which provisions of the Constitution are plain - or what is plain about
the due process clause.

During the year under survey, the courts have handed down several
decisions about how to get - or fail to get, as the case may be - to
the proper appellate court once it has been selected. Where a defendant
has been separately indicted for two offenses, such as carrying a pistol and
assault with intent to murder, and both offenses are tried at once, such
defendant must not only file two separate bills of exceptions, but two
separate motions for new trial, as well.9 Further, if a defendant is com-
plaining of the admission in evidence of photographs or similar items,
they must be incorporated in or attached as exhibits to the motion for
new trial, otherwise the court cannot pass upon such question.0

Two intensely interesting cases, both dealing with extraordinary mo-
tions for new trial, well merit consideration. Reece v. State" contains a
ground so ingenious that it makes refreshing reading. Regardless
of the outcome of the case, the ideas therein contained are so novel that
they are a real tribute to the counsel who conceived them. The case
emanated from an indictment for murder, and resulted in a death sentence
for the defendant. Counsel, in pursuing their extraordinary motion for
new trial, appended affidavits from two of the jurors to the effect that
said two jurors had no idea of what the term "capital punishment" meant,
and would never have sentenced the defendant to death. The court, of
course, held that this was merely an impeachment by a juror of his own
verdict, and the same was purely nugatory. Stem-bridge v. State" is also
interesting. The extraordinary motion for a new trial, based on newly
discovered evidence, contended that counsel, subsequent to the trial at
which defendant was convicted, had learned that the state's star witness
had made a statement after the crime that was highly contradictory of her
testimony at the trial. He attached affidavits of ten of the jurors saying
that, had the testimony been adduced at the trial, they never would have
found the defendant guilty. The court, holding that the evidence was
merely impeaching in nature, and therefore within the inhibition of Code
section 70-204, was nevertheless impressed with the showing made. It
advised of the fact that this would be a good case for the Pardon and
Parole Board.

Several cases have been decided on the subject of suspended sentences,
and they are having a real impact on criminal practice. Cross v. Hu#"
8. 209 Ga. 48, 70 S.E.2d 514 (1952).
9. Johnson v. State, 84 Ga. App. 270, 66 S.E.2d 132 (1951).

10. Darden v. State, 208 Ga. 599, 68 S.E.2d 559 (1952).
11. 208 Ga. 690, 69 S.E.2d 92 (1952).
12. 84 Ga. App. 413, 65 S.E.2d 819 (1951).
13. 208 Ga. 392, 67 S.E.2d 124 (1951).
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and Fowler v. State4 rule that suspension of sentence "until further order
of the court" works a complete discharge of the defendant, because it is
too indefinite to be construed as imposing any rules or conditions upon
the defendant. The Cross case, supra, remarked that if so much as the
admonition in JOHN 8:I1 " ". . . go and sin no more" were placed upon a
defendant, it might be sufficient to give the courts something to construe.
However, a few months after the Cross and Fowler cases, another de-
cision, Morgan v. Foster,6 makes it extremely doubtful whether the in-
junction in JOHN 8 :1 1 is sufficient to operate as a condition of a suspended
sentence. In that case, the court ruled that the failure of the defendant
"to lead a correct life" could not be construed as an offense upon which
a revocation of a suspended sentence could be predicated. These decisions
are as sound as the earth's own bedrock. It is submitted that a suspended
sentence, notwithstanding the fact that in some cases it may be the re-
sult of grace of the court, is a dangerous instrumentality. It leaves the
defendant as putty in the hands of capricious neighbors or acquaintances.
And if, through their spite or vengeance, he is hauled back into court, he
is generally (and understandably) faced with an irate judge. This judge
need have - under repeated decisions - only "some" or "slight" evi-
dence to revoke a suspended sentence. When all this is borne in mind, it
certainly is not asking too much of trial courts that they write into their
suspend'ed sentences specific, concrete conditions to be followed by a de-
fendant.

CRIINAl. ,VIDENCE

Of all the criminal cases appealed during the vear, at least two-thirds
deal with the sufficiency of evidence to sustain the verdicts, or the suf-
ficiency of corroborative evidence in cases in which the law requires corrob-
oration. The "reasonable doubt" rule, and the rule that circumstantial
evidence must exclude every reasonable hypothesis save that of the guilt
of the accused are, of course, the causative factors. The preponderance of
evidence doctrine which governs civil cases would naturally tend to dis-
courage appeals on this ground. As a general rule, cases ruling on suf-
ficiency of evidence are not of paramount importance, and only a very few
will receive mention herein.

McGahee v. State," on sufficiency of evidence to sustain a conviction,
is indeed a neat bit of judicial handiwork. The facts of this case were that
the defendant was grabbed red-handed while cracking a safe which was the
fruit of a burglary. No other evidence was introduced against him and he
was convicted of burglary. The Court of Appeals reversed the conviction,
holding that the cracking of a safe, itself the product of a burglary, a
long distance from and considerable time after said crime was committed,
was insufficient to support a burglary conviction. Another interesting case
is ,Jntllonv v. State." In this case, the only evidence against the defendant

14. 85 Ga. App. 876, 70 S.E.2d 599 (1952).
15. THE HOLY BIBLE, KING JAMES VERSION.
16. 208 Ga. 630, 68 S.E.2d 583 (1952).
17. See n.15 supra.
18. 85 Ga. App. 581, 69 S.E.2d 797 (1952).
19. 85 Ga. App. 119, 68 S.E.2d 150 (1951).
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was his fingerprints lifted from a pinball machine in the burglarized
place. In reversing his burglary conviction, the Court of Appeals said
that fingerprints were, of course, admissible, and that their weight was
for the jury. However, for them to sustain a conviction it must appear
that they were left at the scene at the time of the crime.

Relentlessly pursuing a deadly dangerous policy is the line of decisions
permitting introduction of other crimes than that for which the defendant
is on trial. This practice has been earnestly criticized in both of the two
preceding Survey issues of the Mercer Law Review. However, it appears
to be spreading like a hopelessly incurable cancer. Heretofore, it has been
a matter of great pride that, in all of the English-speaking jurisdictions,
a man could be convicted only for the offense for which he was on trial.
Quirks in his personality, or past sins could not serve to destroy him in a
trial totally unconnected therewith. Some of the decisions hereinafter cited
may well cause one to pause and reflect upon what has become of these
lofty concepts. In Marsh v. State," an automobile larceny case, two
previous pleas of guilty of car stealing were used as evidence of guilt in
a totally different case. Similarly, three prior convictions were admitted
in evidence in a shop-lifting case.1 The court said that no damage was
done since the "verdict was demanded by the evidence." The same thing
happened in Bacon v. State.' Hodges v. State" however, is the prize.
In that case, a lottery prosecution, seven-year old crimes were admitted in
evidence. The Hodges case, however, has one commendable aspect: its
dissent. Judges Townsend and Felton came forth with a dissenting opinion
which should become a landmark in Georgia jurisprudence. Documented
with 127 Georgia cases, this opinion is a classic of reason and logic.

In contrast to the decisions just discussed is that of Grant v. State."
This decision went to the other extreme to acquit a defendant. It held
that where a policeman, with hand on pistol, forced a defendant to hand
over several bolita tickets, such tickets were inadmissible because de-
fendant had been forced to incriminate himself by handing them over.

Gresham v. State' was a neat application of the best evidence rule.
The prosecution sought to prove an admission of guilt by the defendant
on account of his failure, by silence, to refute a charge made by the
prosecutrix at a committment hearing. This was sought to be proved by
oral testimony. The court held that the best evidence of what was said at
the hearing was the written record of same, which record would be pre-
sumed to exist because the law required it to be made.

Shuman v. State"0 approved the admission of hearsay testimony in a
bootlegging case, the venue of which was in dispute. This evidence was
admitted to prove the location of the county line. The Code"7 expressly
20. 84 Ga. App. 645, 67 S.E.2d 163 (1951).
21. Black v. State, 85 Ga. App. 628, 69 S.E.2d 839 (1952).
22. 86 Ga. App. 630, 70 S.E.2d 54 (1952).
23. 85 Ga. App. 617, 70 S.E.2d 48 (1952).
24. 85 Ga. App. 610, 69 S.E.2d 889 (1952).
25. 84 Ga. App. 403, 66 S.E.2d 255 (1951).
26. 84 Ga. App. 585, 66 S.E.2d 152 (1951).
27. GA. CODE ANN. § 38-313 (Supp. 1951).
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allows the use of hearsay for such a purpose. On the subject of confessions,
Downs v. State" certainly appears to depart from what heretofore has
been recognized as the law. A confession was admitted in spite of the fact
that it had been obtained by a policeman telling the accused that "the
truth would pay," or that "it would be lighter on him."

Smith v. State29 is a case of first import in Georgia. The facts, briefly
stated, are that the defendant, indicted for perjury, entered a plea of
guilty on the indictment, and later withdrew the same and went to trial.
The Code3" states, inter alia, that ". . . such plea shall not be given in
evidence against him on his trial." Even so, the solicitor general deliber-
ately offered the withdrawn guilty plea in evidence in the presence of the
jury. The trial court refused to admit it, but also refused to declare a
mistrial. The indictment (with the guilty plea thereon) went out with the
jury, nobody making any request to cover the plea. The Court of Appeals
upheld the conviction; ruling, in substance, that the defendant had waived
all his rights by failing to cover up the plea before it went out with the
jury. Judge McIntyre concurred specially, and Judges Felton and Town-
send dissented. The vigorous dissenting opinion stated that it was "folly"
to contend that the defendant was responsible for covering up something
that the jury was told about by the solicitor. It is submitted that the real
folly - or real tragedy - in this case was the tacit assent given by the
court to the coldly calculated improper acts of the solicitor general. Surely
none can doubt the intention behind this act when it is recalled that the
same Code section3 under which the defendant withdrew his plea is the
one which prohibits its use against him.

SUBSTANTIVE CRIMINAL LAW

Entrapment to be a valid defense in a criminal case must consist of a
situation in which the person trapping - or baiting - the proposed
criminal actually contrives the criminal to commit an act which he really
had no intention of doing. To place all possible temptation in one's way,
so as to let him have every opportunity to commit a crime is not an en-
trapment.

32

Where a killing is proved to be the intentional act of the defendant, the
presumption of innocence departs, and the burden shifts to the defendant
to prove justification or mitigation. This is a very old rule of law. But
Thomas v. State33 goes on to say that if any of the evidence adduced by
the state tends to show justification or mitigation, the presumption does
not depart.

Cunningham v. State34 holds that a conviction of assault with intent to
rape a child under fourteen years of age may be based on proof of in-
tention plus some overt act. It is unnecessary to show force, because of the
irrebuttable presumption of incapacity to consent by such child.

28. 208 Ga. 619, 68 S.E.2d 568 (1952).
29. 85 Ga. App. 459, 69 S.E.2d 281 (1952).
30. GA. CODE ANN. § 27-1404 (Supp. 1951).
31. Ibid.
32. Bienert v. State, 85 Ga. App. 451, 69 S.E.2d 300 (1952).
33. 86 Ga. App. 15, 70 S.E.2d 539 (1952).
34. 85 Ga. App. 216, 68 S.E.2d 614 (1952).
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A good definition of mutual combat appears in Hulsey v. State. 5 "Mu-
tual combat exists where there is a fight with dangerous or deadly wea-
pons, and when both parties are at fault, and are mutually willing to fight
because of a sudden quarrel."

Wilson v. State3" dealt with cheating and swindling. The defendant
borrowed $800 from a bank by putting up several cows and some farm
machinery as security, and by the prosecutor going on the note as in-
dorser. Defendant paid the prosecutor $Soo on a pre-existing debt, and
kept the remaining $3oo. Defendant could not pay the note, so prosecutor
had to do so; and it then came to light that the defendant did not own
the farm machinery she had mortgaged, but did own a couple of cows.
The Court of Appeals reversed a conviction based on these facts. It
reasoned, first, that the bank had lost nothing so no crime was committed
as to it. No crime was committed as to $5oo worth of the transaction be-
cause prosecutor had received it as payment on a pre-existing debt.
Further, no crime was committed as to the balance because no levy and
sale had been had on the cows, hence prosecutor had not yet suffered any
loss. Very neat.

LEGISLATION

Of the eighteen criminal statutes enacted in 1952, only six will be
mentioned here. The ones that are discussed will be treated only in a
general way. It is mere foolish speculation to guess what the courts may
or may not do with a criminal law.

Act 759,3" which amends Code section 74-9902, makes it a felony
(punishable by one to three years in the penitentiary) to abandon a child
and flee the state. It is presumed that the purpose of making this crime a
felony is to make extradition available in an abandonment case.

Act 7698 legalized what has long been an illegal - but universal
practice: wholesale forfeitures by cities of cash bonds illegally placed in
the first instance. The law provides that forfeiture of such bond is not
a bar to a second prosecution. This statute probably is a by-product of
the violent confusion occurring in Scarboro v. State. 9

Act 79240 provides, in substance, that when a jury acquits on grounds
of insanity, it must so specify in its verdict, and the defendant sentenced
to the asylum. The effect of this will be to depopularize the defense of
temporary insanity, since it apparently cannot work an outright acquittal
in the future. However, it should enhance the value of a mere general
claim of insanity, because heretofore the juries have been most reluctant
to accept this defense, when it meant turning wild, irresponsible maniacs
loose on society.

Act 87041 permits a defendant to demand trial in a capital felony case

35. 209 Ga. 61, 70 S.E.2d 766 (1952).
36. 84 Ga. App. 703, 67 S.E.2d 164 (1951).
37. Ga. Laws 1952, p. 173.
38. Ga. Laws 1952, p. 182.
39. 207 Ga. 449, 62 S.E.2d 168 (1950).
40. Ga. Laws 1952, p. 205.
41. Ga. Laws 1952, p. 299.
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much the same as has heretofore been done in other cases. It provides
that the defendant must be admitted to bail if trial is not had after demand
is made. One interested in this procedure should study the Act itself.
It is full of ambiguities that only the courts will settle.

The principal importance of Act 87442 is to increase punishment to
five to twenty years for certain illegal activities in connection with ath-
letic contests.

The amendment to the original Narcotic Drug Act is quite complex. 3 It
will not be dealt with except to mention that it provides life imprison-
ment for the first offense, and death for the second offense, of selling
dope to minors.
42. Ga. Laws 1952, p. 303.
43. Ga. Laws 1952, p. 324.


