A LEGAL ANALYSIS OF FEDERAL DISABILTY LAW AS RELATED TO
EMERGING TECHNOLOGY: GUIDELINES FOR POSTSECONDARY
LEADERSHIP, POLICY, AND PRACTICE

by

RODERICK DWAYNE FORD

A Dissertation Submitted to the Faculty
in the Educational Leadership Program
of Tift College of Education
at Mercer University
in Partial Fulfillment of the
Requirements for the Degree

DOCTOR OF PHILOSOPHY

Atlanta, GA
2014

UMI Number: 3581286

All rights reserved
INFORMATION TO ALL USERS
The quality of this reproduction is dependent upon the quality of the copy submitted.
In the unlikely event that the author did not send a complete manuscript
and there are missing pages, these will be noted. Also, if material had to be removed,
a note will indicate the deletion.

D i!ss0?t& iori P iib list’Mlg

UMI 3581286
Published by ProQuest LLC 2014. Copyright in the Dissertation held by the Author.
Microform Edition © ProQuest LLC.
All rights reserved. This work is protected against
unauthorized copying under Title 17, United States Code.

ProQuest LLC
789 East Eisenhower Parkway
P.O. Box 1346
Ann Arbor, Ml 48106-1346

©2014
Roderick Dwayne Ford
All Rights Reserved

DEDICATION
I dedicate this dissertation to my family: my mother and father, Deborah and
Mohammed; grandmother, Irene; brothers, Donta and Jalen; sister, Raven; and niece,
Na’omi. Additionally, I would like to dedicate this dissertation to R. Jermaine Williams.
I am grateful for the unconditional love and support that each of you provided during this
process. Words could not express the love I have for each of you!
My drive to succeed in school began in elementary school when my mom would
make me rewrite all of my assignments late at night because they were illegible. Mom,
you and dad always believed in me, and I would not be at this stage in my life without
your encouragement and constant faith in me. You instilled in me the importance of an
education. My grandmother, Irene, is the strongest woman I know; she sacrificed so
much for so many people. After my grandfather died, she raised five children alone.
Later, she helped raise her grandchildren, including me, so that her children could go
after their dreams. Not only do we share a special bond because our birthdays are one
day apart, Granny, but we also share a bond because there were many nights when you
stayed up late in order to nurse me back to health. Donta and Jalen, you two are so
special to me. I was the only child for 10 years, and then you two came along. God
definitely blessed me with the best brothers in the world. To Na’omi, the newest addition
to our family, you are extremely special to all of us and you are already smarter than the
rest of us, and you are only 1 Vi.

iv

Family does not always consist of individuals who share the same blood or the
same last name. This is definitely the case with Raven and Jermaine. Raven, you are an
angel and heaven-sent. If someone were to write about our life together, it would be a
bestselling novel, which would turn into a blockbuster movie. Jermaine, even though you
hate attention, you will have to accept this sentence: you have been a blessing to me, and
even if I had all the money in the world, I could never repay you or express my true level
of gratitude for your actions.
I thought earning a doctoral degree would be impossible for me, but I did it with
the support of my family and my faith. God blessed me with each of you. “It always
seems impossible until it’s done” (Nelson Mandela). I thank God for blessing me! I
would have quit a hundred times without Him. He is my EVERYTHING and always will
be!

v

ACKNOWLEDGMENTS
I would like to thank each member of my dissertation committee, Dr. J. Kevin
Jenkins, Dr. Edward Bouie, Jr., and Dr. Richard Swindle, for their guidance and
assistance throughout the dissertation process. Dr. Jenkins, you challenged me and
pushed me beyond my comfort level. Now, I can say that I am a scholarly writer. Dr.
Bouie, I am still in awe of how well versed you are on EVERY topic known to man. My
goal in life is to gain an eighth of your intellect. Dr. Swindle, you are the perfect
example of what an exceptional higher education administrator should be, and I admire
your keen eye for scholarly writing. A special thanks to Dr. O’Phelan for her
encouragement and constant guidance. I will also be forever grateful to Dr. Boggs for
her intellect, but most importantly, her spirituality. Eh. Harris and Dr. Sekayi, thank you
for seeing something in me and believing in me when I wanted to enter Mercer’s doctoral
program. Additionally, I would like to extend a heartfelt thank you to the members and
staff of the Educational Leadership Program of Mercer University. To my Cohort 6
family, you are the best!
I would like to acknowledge my second mother, Peggy Scott. Your prayers
reached heaven, and you have unknowingly inspired me to attempt greater things. Even
though no one can replace my Raven, Lyndsay Moses, you were awesome in her
absence. Thanks for being a friend and a supporter! How could I have completed a
dissertation without my editors: Stephanie Shepherd, Lauri Goodling, and Cayanna

Collier Good? Thank you, Stephanie, for inviting me into your home on Sundays and
helping me to increase my knowledge o f the law. In addition, a special thanks to your
husband, George, for allowing me to take up so much of your time. You two are
awesome! Lauri, you were so dedicated to editing my course papers over the last two
years of doctoral program. You were so instrumental in editing my dissertation and
always made yourself available. Thanks! Dr. Cayanna Collier Good, one would think
that you would want to rest because you completed your doctoral degree less than a year
ago, but you made it a priority to see me through the journey as well. God bless you!
Ms. Salome Heyward is the most knowledgeable person I know on federal
disability law. It was a pleasure meeting you in 2012. I appreciate your guidance. To
Ms. Clara Keith, your belief in me gave me that extra energy to stay on track. I hope that
I made you proud. To Dr. Joyce Jones, you put up with me for over a year. Thank you
so much for your willingness to teach me what books and classes could not about higher
education. Special thanks to Marion Fedrick and the University System of Georgia staff,
Stephanie Hamilton, Erica James, Sylvia Hooker, and Teresa MacCartney. Although it is
impossible to thank every individual, if you said a kind word, made an extraordinary
gesture, lifted me in prayer, or in some way made my life better, you left a mark on my
heart.

vii

TABLE OF CONTENTS
Page
DEDICATION....................................................................................................................iv
ACKNOWLEDGMENTS..................................................................................................vi
ABSTRACT........................................................................................................................xi
CHAPTER
1. INTRODUCTION TO THE STUDY...................................................................... 1
Statement of the Problem......................................................................................... 9
Purpose of the Study.............................................................................................. 10
Theoretical Framework.......................................................................................... 10
Research Design..................................................................................................... 12
Research Questions................................................................................................ 13
Limitations............................................................................................................. 14
Delimitations.......................................................................................................... 14
Significance of the Study....................................................................................... 15
Definitions.............................................................................................................. 16
Summary................................................................................................................ 19
2. REVIEW OF THE LITERATURE.......................................................................21
Disability and Education........................................................................................ 23
Equal Protection Clause......................................................................................... 25
Federal Mandates...................................................................................................27
Section 504 of the Rehabilitation Act....................................................................28
Individuals with Disabilities Education A ct..........................................................29
Americans with Disabilities Act............................................................................32
Accommodations...................................................................................................35
Section 508 of the Rehabilitation Act....................................................................39
Americans with Disabilities Act Amendments Act...............................................43
Departments of Education and Justice...................................................................45
Knowledge of Disability Law................................................................................49
Growth and Enrollment Trends............................................................................. 50

TABLE OF CONTENTS (Continued)
CHAPTER

Page

Theoretical Framework.......................................................................................... 52
Technological Changes.......................................................................................... 53
Case Law Overview............................................................................................... 55
Judicial Interpretations of Federal Disability Law........................................56
Non-Education Related Cases.......................................................................58
Cases Involving Access to Technology........................................................60
Settlement agreements with the Departments of Education and Justice
63
Methodology..........................................................................................................65
Summary................................................................................................................67
3. CASE ANALYSIS................................................................................................. 69
Pre-Dear Colleague Letters.................................................................................... 72
University of Virginia, Darden School of Business......................................73
Pace University............................................................................................. 74
Reed College, Case Western Reserve University, and Princeton
University...................................................................................................... 75
Pennsylvania State University...................................................................... 76
National Federation of the Blind et al. v. The Arizona Board of
Regents..........................................................................................................77
Dear Colleague Letters.......................................................................................... 78
Post-Dear Colleague Letters.................................................................................. 80
Departments of Education and Justice Complaints......................................80
New York University and Northwestern University....................................80
University of Montana.................................................................................. 81
South Carolina Technical College System...................................................82
Louisiana Tech University............................................................................ 83
Complaint Filed in District Courts......................................................................... 85
Toth and Principato v. Florida State University Board of Trustees..............85
Ibanez and NFB v. Maricopa Community College District.........................88
Dudley v. Miami University......................................................................... 90
Feldman v. Pro Football, Inc.........................................................................93
Implications for Higher Education.........................................................................99
Summary................................................................................................................ 99
4. GUIDELINES, CONCLUSION, AND RECOMMENDATIONS......................101
Research Question # 1 .......................................................................................... 103
Research Question # 2 .......................................................................................... 105
Research Question # 3 .......................................................................................... 107
Legal Framework (Guiding Principles)............................................................... 112
Conclusion........................................................................................................... 113

TABLE OF CONTENTS (Continued)
CHAPTER

Page

Implications.......................................................................................................... 114
Recommendations for Future Research............................................................... 117
Summary.............................................................................................................. 118
REFERENCES................................................................................................................ 120
APPENDICES................................................................................................................. 147
A. EMERGING TECHNOLOGY PROCESS MAP 1 .....................................

148

B. EMERGING TECHNOLOGY PROCESS MAP 2 ............................................. 151
C. MERCER UNIVERSITY IRB APPROVAL LETTER......................................153

x

ABSTRACT

RODERICK DWAYNE FORD
A LEGAL ANALYSIS OF FEDERAL DISABILITY MANDATES AS RELATED TO
EMERGING TECHNOLOGY: GUIDELINES FOR POSTSECONDARY
LEADERSHIP, POLICY, AND PRACTICE
Under the direction of J. KEVIN JENKINS, Ed.D.

This dissertation identified and described the legal requirements imposed by
federal disability mandates and case law related to emerging technology. Additionally,
the researcher created a legal framework (guidelines) for higher education institutions to
consider during policy development and implementation of emerging technology by
providing an analysis of existing case law concerning emerging technology and students
with disabilities. The problem is that many postsecondary administrators and faculty
often have very limited knowledge of their legal responsibilities under federal disability
legislation because they find the legislation to be ambiguous, controversial, and/or
complex (GAO, 2009; Leyser et al., 2011; Orr & Goodman, 2010; Porter, Cormick, &
Hayes, 2007; Rao, 2004). This dissertation utilized a legal research methodology and
analyzed the federal disability mandates that govern higher education, regulations from
the Departments of Education and Justice, and case law regarding students with
disabilities’ rights to equal access to the benefits o f the goods and services provided by
postsecondary institutions.

There has been a rise in the number complaints filed with the Departments of
Education and Justice and lawsuits filed in district courts. Federal disability mandates do
not explicitly mention the term emerging technology, but mentions goods, services, and
benefits. When institutions deploy emerging technology for instructional purposes, the
technology becomes a good, service, and/or benefit of the institution. Therefore, students
with disabilities must receive equal access to emerging technology, or to an equally
effective accommodation, in order for them to enjoy benefits equal to their non-disabled
peers (U.S. Department of Education, Office for Civil Rights, 2010b). According to the
Social Model of Disability, systemic barriers created by society (i.e. institutions of higher
education) hinder individuals with disabilities from enjoying full and equal access to the
benefits of society, and intervention methods (i.e. changes in policies and practices) help
remove the systemic barriers and maximize equal access (Krahn, Putnam, Drum, &
Powers, 2006). In an effort to reduce educational disadvantages for students with
disabilities and to eradicate discriminatory practices by institutions, this dissertation
could serve as an intervention method.

CHAPTER 1
INTRODUCTION TO THE STUDY
Historically, society viewed a person with a disability as having a defect or
deficiency that set him or her apart from others (Corrigan & Rao, 2012; Wolanin &
Steele, 2004). Society often segregated these individuals from the public or
discriminated against them when they were a part of the public (Concannon, 2012).
Congress has stated, “individuals with disabilities are uniquely disadvantaged in
American society in critical areas such as education” (U.S. Department of Education,
Office for Civil Rights, 2010a, p.2). Prior to the 1970s, many institutions of higher
education did not grant educational access to students with disabilities in the same
manner as their non-disabled peers (Angel, 1969; Fonosch, 1980; Paul, 2000; Stroup,
1946). In an effort to reduce educational disadvantages and to eradicate discriminatory
policies and practices, Congress enacted civil rights laws that prohibit discrimination
against individuals seeking postsecondary degrees (Mayerson, 2007). When students
with disabilities (SWDs) first enrolled in colleges and universities, they were considered
a silent minority and were typically ignored (Bento, 1996). Over the last 20 years,
however, more and more SWDs have begun pursing postsecondary degrees (Papay &
Griffin, 2013).
People with disabilities were officially recognized by Congress as a minority
group in need of federal protection by virtue of the Rehabilitation Act of 1973, enacted in
1977 (Baird, Rosenbaum, & Toombs, 2009). During the first decade of the 21st Century,
1

individuals with disabilities constituted the nation’s largest minority group (Disability
Funders Network, 2012). As diversity in the United States continues to increase,
enrollment demographics in institutions of higher education mirror this change (Miles,
Hu, & Dotson, 2013). Student bodies are becoming increasingly diverse in terms of
ethnicity, age, social class, country of origin, and disability status (Miles, Hu, & Dotson,
2013). Research suggests that during the last two decades, enrollment trends of SWDs in
colleges and universities steadily increased (Foley, 2006; Korbel, Lucia, Wenzel, &
Anderson, 2011; Orr & Hamming, 2009; Roessler, Hennessey, & Rumrill, 2007). The
members of this student population represent a growing and diverse group of learners
(Bamard-Brak & Sulak, 2010) with the complexities of several types of disabilities
(Church, 2009; Harbour, 2009). According to the U.S. Department of Education,
National Center for Education Statistics (2012), documented SWDs comprised 11% of
the higher education student population during the 2007-08 school term, an increase from
3% in the late 1970s (Thomas, 2000) and 9% in early 1990s (Henderson, 1995).
According to the Disability Status Report, the national average for college age SWDs
relatively remained around 11% in 2010 (Erickson, Lee, & von Schrader, 2012). Federal
legislation governing treatment of SWDs has been the primary driver for improved access
to accommodations in postsecondary institutions (Burke, Friedl, & Rigler, 2010; GAO,
2009; Henderson 2001).
Section 504 of the Rehabilitation Act of 1973 (Section 504) governs
postsecondary institutions and protects otherwise qualified individuals from
discrimination based on their disabilities (Section 504 of Rehabilitation Act of 1973).
This federal law further requires that postsecondary institutions make accommodations
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and modifications to policies to ensure SWDs have equal educational opportunities.
Congress enacted Section 304 to protect individuals with disabilities from discrimination
by:
(1) providing a clear and comprehensive national mandate for the elimination o f
discrimination against individuals with disabilities; (2) providing clear, strong,
consistent, enforceable standards addressing discrimination against individuals
with disabilities; (3) ensuring that the Federal Government plays a central role in
enforcing the standards established in [the] Act on behalf of individuals with
disabilities; and (4) invoking the sweep of congressional authority, including the
power to enforce the Fourteenth Amendment and to regulate commerce in order
to address the major areas of discrimination faced day-to-day by people with
disabilities. (Americans with Disabilities Act of 1990, 42 U.S.C. § 12101 [b])
Serving as an extension of the Civil Rights Act of 1964 and Section 504, the
Americans with Disabilities Act of 1990 (ADA) was signed into law in 1990 and was the
first comprehensive civil rights law for people with disabilities (National Council on
Disability, 2010). This declaration of equality for people with disabilities is considered
comprehensive because it protects the civil rights of individuals with disabilities in all
aspects of employment, public services, public accommodations, and telecommunications
(Field & Jette, 2007). The ADA further magnifies the mandates of Section 504 by
providing greater protections to individuals with disabilities. According to Hawke
(2004), the ADA established an unquestionable mandate for the elimination of
discrimination against individuals with disabilities. Colleges and universities that are
recipients of federal funds (i.e. student financial aid and research grants) are required to
provide SWDs an equal opportunity to benefit from all of their programs, services, and
activities (Americans with Disabilities Act of 1990).
Prior to 2009, Section 504 and the ADA were the two significant pieces of federal
disability legislation applicable to postsecondary schools (GAO, 2009). The January
2009 reauthorization of ADA and subsequent amendments served to broaden the legal

4
protections for SWDs and to reinvigoraie original congressional intent, noting that
judicial interpretation had “narrowed the broad scope of protection intended to be
afforded by the ADA” (ADA Amendments o f2008, PL 110-325 § 2[a][5]). These
amendments also clarified and amended the definition of a disability by changing the way
statutory terms should be interpreted, added an illustrative list of major life activities
(Rothstein, 2013), and rejected the notion that the determination of an individual’s
impairment could be determined by the ameliorative effects o f mitigating measures
(ADA Amendments of 2008, PL 110-325 § 2[b][2]). According to Dervarics (2008),
these amendments will have a broad and profound impact on higher education because
key terms like concentrating and thinking were finally included as major life activities.
Section 502 is also a part of the Rehabilitation and protects the civil rights of
people with disabilities by removing physical barriers to facilities and transportation and
barriers to communications networks. Additionally, Section 508 of the Rehabilitation
Act of 1973 (Section 508) requires that electronic information is accessible to all
(Roberts & Crittenden, 2009). Section 508 provides guidelines for accessibility standards
with respect to electronic technology and accessible distance education (Roberts &
Crittenden, 2009). By virtue of the Section 508 directive, federal agencies had to ensure
that federal workers had access to the internet (Web-based technology) and the ability to
retrieve information via Web-based technology by 2001 (Hudson, 2002). Web page
accessibility is based on guidelines developed by the Web Accessibility Initiative of the
World Wide Web Consortium (WC3) (Van Horn, 2003).
The Rehabilitation Act was amended in 1998 to add Section 508 (Reynolds &
Lennex, 2009). Legislators recognized that individuals with disabilities were
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disadvantaged in that they could not fully take advantage of the information technology
that had become available to the general public (Smith, 2009; W3C, 2013). Section 508,
a complement to Section 504, was enacted to require federal agencies, which includes
some public colleges and universities, to eliminate existing barriers to technology for
individuals with disabilities and to develop new technology to achieve the same (Section
504 of the Rehabilitation Act of 1973). Section 508 ensures that SWDs have access to
digital and online public educational information (Section 508 of the Rehabilitation Act,
1998). Federal departments and agencies or entities receiving federal funds through the
Assistive Technology Act must abide by Section 508 guidelines when developing,
procuring, maintaining, or using electronic and information technology (Reynolds &
Lennex, 2009).
The United States Departments of Justice (DOJ) and Education (DOE) are
responsible for enforcing the laws that prohibit discrimination against SWDs at private
and public colleges and universities by interpreting and applying the provisions of
Section 504 and the American with Disabilities Act of 1990 (U.S. Department of
Education, Office for Civil Rights, 2010a). Under Section 504, and Titles II and III of
the ADA, private and public colleges and universities are required to provide an equal
opportunity for SWDs to participate in and benefit from their services and activities and
to ensure they are not subjected to discrimination (American with Disabilities Act of
1990; Section 504 of the Rehabilitation Act of 1973). The caveat is that under both
Section 504 and the ADA, a reasonable accommodation is reserved for an otherwise
qualified person with a disability, which means that the person must meet the program’s
essential eligibility requirements (Section 504 of Rehabilitation Act of 1973). Federal
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regulations provide that an alternative form of aid, benefit, or service can be substituted
and will be deemed a reasonable accommodation if it is as effective as what is provided
to others and can be equally integrated (American with Disabilities Act of 1990; Section
504 of the Rehabilitation Act of 1973).
The ways that individuals use, purchase, and implement technology have
undergone a radical transformation in higher education and continue to shape
postsecondary education. Colleges are offering more online courses (Allen & Seaman,
2007) and incorporating an increasing number of learning and instructional technologies
into their curricula (Baneijee, 2010). However, as technology continues to change at a
rapid rate in higher education, some aspects of new technologies create barriers for
SWDs that prevent them from taking full advantage of the benefits technology offers
(Simpson, 2009). These barriers include insufficient accessibility to technology for
SWDs and the lack of knowledge on the part of administrators and faculty of the most
effective use of new technologies by SWDs (Barnes & Mercer, 2005a; Gomitsky, 2011;
Rubaii-Barrett & Wise, 2008).
Improved access to technology in higher education facilitates increased
integration of SWDs (Simon, 2011). Postsecondary institutions must provide meaningful
access to technology for SWDs in order for these students to participate equally in the
postsecondary setting (Harris, Owen, & De Ruiter, 2012). Although technology can be
utilized best when it has been designed, developed, and fabricated at the outset for
accessibility and usability compliance (Simpson, 2009), the number of education-related
disability complaints filed against postsecondary institutions based on inadequate access
to technology has increased (U.S. Department of Education, Office for Civil Rights,
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2010a). This suggests that postsecondary institutions are more reactive than proactive
when considering SWDs during the implementation of technology (Vance & Miller,
2009).
In connection with multiple complaints filed by SWDs between 2009 and 2010,
the DOJ entered into settlement agreements with five colleges. Amazon.com selected the
colleges to participate in a pilot study, which involved the instructional use of the Kindle
Reader (DX), a new eReader (Young, 2009). The controls for the new reader, however,
were not equipped to be functional for blind students. A number of blind students
enrolled in five different colleges and universities filed complaints against their
respective institutions based on their lack of access to the technology. The Letters of
Resolution issued pursuant to the settlement agreements acknowledged this lack o f access
to the eReaders and thus prohibited their use by the institutions as a method of instruction
(U.S. Department of Education, Office for Civil Rights, 2010a). In academia, technology
similar to the eReader is being embraced (Kiriakova, Okamoto, Zubarev, & Gross, 2010),
which could lead to more legal battles regarding the deployment of such technology as an
instructional method (Rothstein, 2013). Given the current level of technological
penetration, colleges and universities must develop policies that adequately address equal
accessibility for SWDs.
An institution’s fundamental obligation to SWDs is to avoid acting in a
discriminatory manner regardless of intent (Eckes & Gibbs, 2012; Pushkin v. Regents of
the University of Colorado, 1981) and to make “reasonable accommodations [to best
ensure] meaningful access” (Alexander v. Choate, 1985, p.301) to educational services,
including technology (Shaw, Madaus, & Banerjee, 2009). The United States Supreme

8
Court (Supreme Court) has ruled that institutional obligations with respect to access to
reasonable accommodations apply to all services, courses, benefits, programs,
opportunities, and activities (Arline v. School Board of Nassau County, 1987; GAO,
2009). “Access to institutional services, courses, benefits, programs, opportunities, and
activities may not result in a refusal of, or undue delay in service provision due to
administrative convenience or otherwise” (Simon, 2011, p. 103). The full extent to which
emerging technology is being used as an instructional method and to disseminate
information is often not accessible to SWDs (Bamard-Brak & Sulak, 2010; Grossman,
2009; U.S. Department of Education, Office for Civil Rights, 2010a) because many
colleges and universities are failing to incorporate regulatory standards and universal
design (Branker, 2009; Burnett & Segoria, 2009).
Thompson, Bethea, & Turner (1997) created a survey that captured the level of
knowledge of faculty members regarding disability laws and recent court decisions that
affect higher education. According to Villarreal (2002), the studies that utilized the
survey found that many faculty members lacked a good understanding of disability laws
within higher education, and identified an associated rise in the number of disability
grievances filed against institutions, complaints filed with the U.S. Department of
Education, Office for Civil Rights (OCR), and lawsuits filed in federal district courts.
Several studies that utilized the survey or examined disability knowledge of
administrators and faculty found that these individuals had, at most, a moderate
knowledge of disability laws and recent court decisions that affect institutions of higher
education (Beischer, 2011; Hammel, 2009; West, 2007).
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Statement of the Problem
Postsecondary administrators and faculty often have very limited knowledge of
their legal responsibilities under federal disability legislation because they find the
legislation to be ambiguous, controversial, and/or complex (GAO, 2009; Leyser,
Greenberger, Sharoni, & Vogel, 2011; Orr & Goodman, 2010; Porter, Cormick, & Hayes,
2007; Rao, 2004). Federal disability legislation requires postsecondary administrators
and faculty to provide instructional services, courses, benefits, programs, opportunities,
and activities to SWDs and their nondisabled peers on an equal basis (Angeli, 2009;
Section 504 of the Rehabilitation Act of 1973).
The results of this lack of knowledge have been that many institutions o f higher
education are challenged with meeting technology access requirements (Burgstahler,
2010), as well as developing and implementing associated policies (Belch, 2011). Many
websites, online courses, and instructional use of emerging technology are inaccessible to
SWDs (Fichten et al., 2009). Additionally, there is a proliferation of lawsuits filed in
federal district courts and complaints filed with the DOE and DOJ (Goldman, 2010; U.S.
Department of Education, Office for Civil Rights, 2010a; Rothstein, 2013; Villarreal,
2002).

According to Dunaway (2014), beginning in 2009, the DOE created a new
category of complaints filed by SWDs against postsecondary institutions.

The new

category is titled access to technology. Between FY 2011, which began October 2010,
and March 6, 2014, the Department of Education has received 29 complaints from
students with disabilities in the higher education setting, and they expect that their major
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compliance and enforcement interest for the foreseeable future will be access to
technology, including access to emerging technology (Dunaway, 2014).
Purpose of the Study
As Congress continues to amend existing disability laws and enact new laws
from time to time, many faculty, administrators, and advocates of SWDs are finding the
disability laws confusing (Porter, Cormick, & Haynes, 2007; Rao, 2004). Because this
area of the law seems to be poorly understood by administrators and faculty, and federal
disability mandates do not specifically mention the term emerging technology (Olson,
2008; Smith, 2008), the purposes of this research are to (1) identify and describe the legal
requirements in federal disability mandates and case law related to emerging technology;
and (2) create a legal framework for higher education institutions to consider during
policy development and implementation of emerging technology by providing an analysis
of existing case law involving emerging technology and SWDs. As stated by Thompson,
Bethea, and Turner (1997), increasing complaints and resulting litigation create a need
for faculty to develop a working knowledge of how to ensure compliance with federal
disability laws as well as understand the judicial interpretation of these laws. Findings of
this research may serve as an institutional tool to achieve this goal of increasing
administrator and faculty awareness and knowledge.
Theoretical Framework
The Social Model of Disability provides a contrast to the Medical Model of
Disability, which was created by medical professionals (DePoy & Gilson, 2004; Paley,
2002; O’Brien, Newell, McEninery, & Thesing, 2006). The Medical Model of Disability
defines the type of disability a person has, assesses how he or she differs from the
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average individual, labels the individual, marks him or her as disabled and then looks at
ways to fix the disability (Dempsey & Nankervis, 2006). Although the label helps
individuals with disabilities gain access to the help they need, the model only addresses
the person’s disability (Dempsey & Nankervis, 2006).
Unlike the Medical Model of Disability, the Social Model of Disability,
developed in 1983, was designed when individuals with disabilities started to fight
against discrimination (Anastasiou & Kauffman, 2011; Barnes, Mercer, & Shakespeare,
n.d.; Oliver & Sapey, 2006; Oliver, Sapey, & Thomas, 2012; Paley, 2002). According to
Ferguson (2012), the application of Social Model of Disability has been one of the most
influential contributors to the theoretical field of disability during the last 40 years and
enhances the argument that a disability should be studied in its social, cultural, medical,
and educational context. This model identifies systemic barriers created by society
(purposely and inadvertently) that unnecessarily isolates and excludes individuals with
disabilities from frill participation in society (Union of the Physically Impaired Against
Segregation, 1975). Although the Social Model of Disability is not an all-encompassing
theory of disability, its fundamental tenet is grounded in equality.
Because the Social Model of Disability is based on a legal framework, federal
disability laws designed to protect the rights of individuals with disabilities tie directly to
it (Abramo, 2012). These federal laws include Section 504 and the ADA, which prohibit
institutions of higher education from discriminating against SWDs based on their
disability (National Council on Disability, 2010; Simon, 2011). From the social model
perspective, interventions efforts (i.e. legislation and policies) should be put in place in
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order to create and maximize equal access for individuals with disabilities in public
places (Kirby, 2004; Krahn, Putnam, Drum, & Powers, 2006).
Intervention efforts include changes in norms, customs, practices, laws, and
policies (Schmetzke, 2002). Institutional lack of awareness of disability mandates or
legal requirements in higher education (Porter, Cormick, & Haynes, 2007) creates
barriers for SWDs because colleges and universities are not providing access to resources
that are mandated by civil disability legislation (Barnes & Mercer, 2005b). An
intervention method would be to inform these institutions of the laws protecting these
students in order to eradicate discrimination.
Research Design
This research utilized a legal research methodology. The research for this study
focused primarily on analyzing relevant case law, legal briefs, federal legislation and
legislative history, OCR complaints filed with the DOE and DOJ, and other relevant legal
sources and historical documents related to SWDs and emerging technology in the higher
education environment. The researcher collected data from Mercer University’s Swilley
Library, Lexis-Nexis, Findlaw, and Westlaw databases, and information from the
websites of the DOE and DOJ. Chapter 2 of this research includes a thorough analysis of
the historical development of federal disability law in the United States and a review of
historical documents, case law on federal disability legislation, and educational journals
that inform the status of federal disability law. The use of I RAC, which generally stands
for the issue, rule, application of law, and conclusion of a case, fiinctions as the common
methodology for legal analysis (Baker, 2004; Kochan, 2012). The issue(s) involves
identifying the facts and circumstances of a case; the rule involves determining the rule
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of the law governing the issue (s); the analysis involves asking how the rule applies to the
facts of the case; and the conclusion involves discussing the court’s ultimate decision
(Baker, 2004). Chapter 3 provides an analysis of settlements agreements with the DOE
and DOJ from 2009 to June 2014, which includes the comprehensive agreement the
National Federation of the Blind and Pennsylvania State University. The researcher
chose the date range because the DOE and DOJ began receiving complaints concerning
access to electronic readers in 2009 (U.S. Department of Education, Office for Civil
Rights, 2010b) and the conclusion of this dissertation was June 2014. The National
Federation o f the Blind v. The Arizona Board o f Regents (2009), Christopher S. Toth,
Jamie A. Principato v. Florida State University (2012), National Federation o f the Blind
v. Mesa Community College District (2012), and Dudley v. Miami University (2014)
cases were analyzed. These cases were chosen based on the following criteria: (1)
includes individuals with disabilities, (2) focuses on federal disability mandates that
govern higher education, (3) relates to access to emerging technology, and (4) took place
between 2009-June 2014. Additionally, a non-education related case, Feldman v. Pro
Football, Inc. (2008/2011), was analyzed. In Chapter 4, the findings are reported and
interpreted, and guidance and a legal framework are given for educational legal policy
development with respect to emerging technology.
Research Questions
This study will investigate the following research questions:
1. Because federal disability mandates do not explicitly mention emerging
technology, what areas of federal disability mandates encompass the basic
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elements of accessibility requirements for emerging technology in higher
education related to SWDs?
2. Based on an analysis of existing case law and settlements agreements with regard
to emerging technology and SWDs in higher education, what are the
circumstances under which institutions have been found to be out of compliance
with federal disability mandates?
3. Based on an analysis of the federally mandated technology accessibility
requirements and existing case law and settlement agreements in the area of
emerging technology and SWDs in higher education, what are the steps that
institutions should be able to take dining policy development and implementation
of emerging technology in order to avoid discriminatory practices and litigation
involving SWDs?
Limitations
The researcher currently interns in the disability services department of a major
university system in the United States and considers himself an advocate for disability
rights. Therefore, the researcher maintains a favorable bias for SWDs concerning access
in the higher education setting. Additional, the findings of this study are limited in that
several cases that met the criteria (individuals with disabilities, federal disability
mandates that govern higher education, and access to emerging technology) for analysis
are pending or have been settled out of court.
Delimitations
Federal disability mandates and statutes that govern postsecondary institutions
delimit the analysis used in this study. The researcher did not review or provide any
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analysis of state disability laws, which, in some states, may be more restrictive or impose
additional mandates on colleges and universities. Additionally, only settlement
agreements with the DOE and DOJ that are related to emerging technology from 20092014 and court decisions from the Feldman v. Pro Football, Inc. (2008/2011),
Christopher S. Toth, Jamie A. Principatov. Florida State University (2012), National
Federation o f the Blind v. Maricopa Community College District (2012), and Dudley v.
Miami University (2014) cases were analyzed. This dissertation focused on institutions
that chose to incorporate emerging technology into their instruction, programs, or
activities and not on SWDs requesting particular emerging technologies as an auxiliary
aid or for use as an academic adjustment. The findings of this study may not be
applicable to non-U.S. jurisdictions because the study provides an analysis of federal
disability mandates; therefore, the researcher does not make assertion of applicability to
non-U.S. jurisdictions.
Significance of the Study
As disability law continues to develop and evolve (Olson, 2008; Smith, 2008),
knowledge of recent disability case law aids institutions in making better choices
regarding the provision of accommodations for SWDs (Cope, 2005). It is important for
administrators and faculty to stay abreast of directives imposed by federal disability law.
In order to improve accessibility to emerging technology, administrators and faculty
should be aware of laws relating to accessibility and the barriers to accessibility. This
study is significant because it will inform university administrators and faculty about
federal disability mandates and legal requirements regarding access to emerging
technology that protect SWDs in the higher education setting. Increased knowledge will
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enable institutions to develop policies to ensure compliance with federal disability law
and avoid complaints based on noncompliant institutional practices with respect to SWDs
and their access to emerging technology (Rothstein, 2010).
Furthermore, consumers of this research may benefit by gaining a working
knowledge of legal obligations within the framework of federal laws and regulations
governing institutional treatment of SWDs, and, more specifically, standards required for
providing adequate access to emerging technology. As a result, moving forward,
institutions may enjoy a significant reduction in the number of complaints filed.
Additionally, institutions that institute policies and training to ensure compliance with
federal disability laws may attract more SWDs and build a reputation as a disabilityfriendly school. Institutional efforts to reduce educational disadvantages with respect to
emerging technology can assure that SWDs enjoy the same opportunities and access in
order to succeed in their pursuit of a college education. Finally, the researcher also hopes
that the findings will add to and update the existing body of judicial interpretation of
federal disability law related to higher education.
Definitions
To enhance the understanding of this study, terms that are unique and applicable
to the context of this dissertation or subject to multiple interpretations are defined as
follows:
Accessible: The degree to which “a person with a disability is afforded the
opportunity to acquire the same information, engage in the same instructions, and enjoy
the same services as a person without a disability in an equally effective and equally
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integrated manner, with substantially equivalent ease o f use.” (South Carolina Technical
College System, 2013, p.l)
Accessibility. The degree to which a product (i.e. device, service, and
environment) is accessible to as many people as possible. Accessibility can be viewed as
the "ability to access" the functionality, and possible benefit, of some system or entity.
Accessibility is often used to focus on people with disabilities and their right of access to
entities, often through use of assistive technology, (http://accessibility.askdefine.com/).
Accommodation: A process to alter an environment, curriculum format, or
equipment that allows an individual with a disability to gain access to content and/or
complete assigned tasks. They allow SWDs to pursue a regular course of study. Because
accommodations do not alter what is being taught, instructors should be able to
implement the same grading scale for SWDs.
(https://www.washington.edu/doit/Stem/articles783)
Assistive Technology (AT): AT is any piece of equipment, software, hardware, or
product that can be utilized to increase the functional abilities of an individual with a
disability. (Heiman & Shemesh, 2011)
Dear Colleague Letter: A Dear Colleague Letter is a letter that the OCR issues to
provide recipients with information to assist them in meeting their obligations, and to
provide members of the public with information about their rights, under the civil rights
laws and implementing regulations that [it enforces]. OCR’s legal authority is based on
those laws and regulations. [The letters do not add requirements to applicable law, but
provide information and examples to inform recipients about how OCR evaluates
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whether covered entities are complying with their legal obligations]. (U.S. Department of
Education, Office for Civil Rights, 2011 a)
Disability: A disability is a physical or mental impairment that substantially limits
one or more major life activities. (Americans with Disabilities Act of 1990)
Discrimination: The effect of a law or established practice that confers privileges
to a certain class or that denies privileges to a certain class because of race, age, sex,
nationality, religion, or disability. Federal law, including Title VII of the Civil Rights
Act, prohibits employment discrimination based on any one o f those characteristics.
Other federal statutes, supplemented by court decisions, prohibit discrimination in voting
rights, housing, credit extension, public education, and access to public facilities. State
laws provide further protections against discrimination. (Black’s Law Dictionaiy, 2011,
p. 534)
Emerging technology: Emerging technology is media that is coming into view,
coming into existence, or coming to commonality. It is considered innovative technology
that is reshaping the nature of education. Computer and network-based technologies now
hold great potential for increasing the access to information as well as a means of
promoting learning. Schools and classrooms never before had such universal access to
information. Technologies are transforming classrooms into more engaging, collaborative
and productive learning environments in which instructions can be customized to
student’s specific needs, interests and learning styles. It is also redefining the way
educators teach as well as the role they serve - from being the sole source of information
to being a guide, facilitator and coach in the learning process. (http://schoolcomputing.
wikia.com/wiki/Emerging_Technologies)
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Places o f public accommodation: Places o f public accommodation are businesses
that are generally open to the public. (Americans with Disabilities Act of 1990)
Reasonable accommodation: A reasonable accommodation is a modification or
adjustment to a job, the work environment/workplace or postsecondary institution in
order to provide equal access to SWDs. Accommodations that impose an undue burden
or hardship on an institution or those that necessitate a change to the intended nature o f a
program are not reasonable under federal law and thus not required. (Gordon & Keiser,
2000)
Summary
The demographics of college populations are changing across the U.S., as
evidenced by an increasing number of SWDs pursuing a college degree during the last 20
years (Troiano, Liefeld, & Trachtenberg, 2010). Disability legislation has an enormous
impact on colleges and universities with respect to establishing policies that address
accommodations for SWDs. The extent of such diversity has caused higher education
entities to look to the courts for guidance and interpretation of statutory requirements
regarding access for SWDs (Olson, 2008). However, it has been the institution’s ultimate
responsibility to understand the legal requirements and obligations stipulated by law.
According to Burgstahler (2010), higher education institutions often fail to understand
how to ensure compliance with requirements established by federal disability legislation.
Despite administrators’ and faculty’s lack of knowledge about disability law (Orr &
Goodman, 2010), the DOE and DOJ are monitoring accessibility practices in higher
education closely to ensure that institutions are adhering to legal requirements.

With the increase in OCR complaints and lawsuits filed against colleges and
universities, Olson (2008) suggests that these institutions look at ways to alter their
existing policies and protocols to meet their legal obligations. Because colleges and
universities are challenged with federal disability law compliance (Belch, 2011;
Burgstahler, 2010), this study is designed to provide information that will inform
administrators and faculty about disability mandates and how the mandates relate to
technology accessibility for SWDs. Furthermore, this research will serve as a guide for
higher education administrators to follow when deploying technology for their
institutions with the goal of eliminating discriminatory practices against SWDs and
minimizing the institution’s legal exposure to lawsuits based on discriminatory practices.
As administrators and faculty become aware of court and OCR decisions and access to
information and training resources, they can guide their institutions on how to create a
more accessible environment for SWDs (Belch, 2011).

CHAPTER 2
REVIEW OF THE LITERATURE
Christian tradition offers both biblical texts and theological tenets that contribute
to the notion of the marginalization of disabled persons (Wilder, 2012). Many religious
tenets led people to believe that those with disabilities were being punished (Wesselmann
& Graziano, 2010). In biblical times, in direct contradiction to laws that Jewish society
acknowledged to be God-given, persons with disabilities (PWDs) were viewed as
unworthy in society (Otieno, 2009). The Bible documents some of the earliest evidence
o f discrimination against PWDs:
For the generation to come none of your descendants who has a defect may come
to near to offer the food of his God. No man who has any defect may come near:
no man who is blind or lame, disfigured or deformed; no man with a crippled foot
or hand, or who is a hunchback or a dwarf, or who has any eye defect, or who has
festering or running sores or damaged testicles. (Leviticus 21:17-20)
According to Weinberg & Sebian (1980), the Bible does not discuss treating PWDs as
equals. Those who were disabled were often subjected to ridicule, were often tortured,
and were subjected to exorcism, all because many felt PWDs were possessed by demons
(Ally & Laher, 2009; Menolascino & McGee, 1983). From the definition o f disability to
the inclusion or exclusion of PWDs in society, biblical interpretations vary. Society, from
the biblical era to the present, has often defined disability as what contrasts with or
deviates from normal (Morris, 2010).
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Categories and terminology used to classify and interpret disabilities have
changed across time and cultures, which has made defining a disability more complicated
(Schipper, 2006 & 2011). Because of disparity of opinion, it took years to define
disability, which often reflected changes in culture, politics, economics, and interest
groups (Ranseen & Parks, 2005). The Oxford-English online dictionary (2014) defines a
disability as:
(a) a physical or mental condition that limits a person's movements, senses, or
activities;
(as a mass noun) the fact or state of having such a condition.
(b) incapacity in the eye of the law, or created by the law; a restriction framed to
prevent any person or class of persons from sharing in duties or privileges
which would otherwise be open to them; legal disqualification.
The U.S. Supreme Court (Supreme Court) handed down several decisions involving what
constitutes a disability (Bartlett v. New York State Bd. of Law Examiners, 1998; Sutton
v. United Airlines Inc., 1999; Toyota Motor Manufacturing, Kentucky, Inc. v. Williams,
2002). In response to these decisions, Congress enacted the Americans with Disabilities
Act Amendments Act in 2008 (ADA Amendments), which clarifies the legal meaning of
the term (Olson 2008). Although the amendments do not change the Americans with
Disabilities Act of 1990’s (ADA) definition of a disability, the interpretation of the term
was expanded (Olson, 2008). Congress expanded the definition of the term by using
language included in statutes governing the EEOC; as expanded, the term disabled
individual is anyone who:
a) has a physical or mental impairment that substantially limits one or more
major,
b) life activities of such individual,
c) has a record of such an impairment, and/or
d) is regarded as having such impairment. (Americans with Disabilities Act of
1990,42 U.S.C. § 12102 [1])
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According to the ADA Amendments (2008), the term disability is modified by
prohibiting consideration of the ameliorative effects of mitigating measures when
assessing whether an impairment substantially limits a person’s major life activities, with
the exception of ordinary eyeglasses or contact lenses. There are three factors to be
considered in determining whether impairment substantially limits a major life activity:
nature/severity of the impairment, the duration of the impairment, and the permanent or
long-term impact of the impairment (Americans with Disabilities Act of 1990).
Disability and Education
Starting in the 1800s, schools were established specifically for those individuals
with specific disabilities, including several residential institutions to serve these students
(Jarrow, 1993; Riley, 2011). In these institutions, PWDs were accommodated rather than
assessed, educated, and rehabilitated (Vaughn, 2008). The American School for the Deaf
(ASD), the oldest permanent school for the deaf in the United States, was founded in
Hartford, Connecticut in 1817 (American School for the Deaf, n.d.; Knudson, 2003), and
the Perkins Institution, the oldest school for the blind in the United States, was founded in
1829 (Perkins Institution, n.d.). Congress authorized the establishment of the Columbia
Institution for the Instruction of Deaf and Dumb and the Blind, which began operations in
1857, in order to provide primary education for these students. Ihie institution was
eventually given authority to confirm college degrees for PWDs, at which time it
established a collegiate department known as the National Deaf-Mute College in 1864.
In 1865, the school was renamed the Columbia Institution for the Instruction of the Deaf
and Dumb but later named Gallaudet College and finally Gallaudet University (Gallaudet
University, 2013).
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The majority of PWDs were impoverished for centuries because of social and
economic marginalization; however, when veterans with disabilities returned from World
Wars I and II, they expected the U.S. government to provide them with rehabilitation and
vocational training (Vaughn, 2003). At that time, PWDs did not have access to public
transportation or public restrooms, and were excluded from many employment and
educational opportunities because many office buildings lacked entry alternatives to stairs
(Paul, 2000).
In Brown v. Board o f Education o f Topeka (1954), the Supreme Court held that
separate but equal education is unconstitutional. Advocates for children with disabilities
saw this as a chance to demand that these children be integrated into mainstream
educational facilities, as well as an opportunity to join forces with others in the Civil
Rights Movement of the 1960s in order to demand equal treatment, access, and
opportunities for PWDs (Fleischer & Zames, 2001). The Civil Rights Act of 1964 (1964)
outlaws discrimination based on race, color, religion, sex or national origin, and the Age
Discrimination in Employment Act was enacted in 1967 to protect those who are 40 years
old or older from age discrimination (Age Discrimination in Employment Act of 1967).
Neither of these laws addresses discrimination against PWDs. Advocates and parents
who wanted children with disabilities to be taken out of institutions and asylums and
placed in mainstream education classrooms started national initiatives to address physical
and social barriers (Vaughn, 2003). The United States District Court for the Middle
District of Alabama ruled in Wyatt v. Stickney (1970) that PWDs were no longer to be
locked away in custodial institutions without treatment or education, a decision that
paved the way for massive deinstitutionalization.
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During 1970s, disability rights advocates lobbied Congress and marched on
Washington to include civil rights language for PWDs into the 1972 Rehabilitation Act,
and in 1973, that legislation was enacted (Eskridge, 2009; Hawke, 2004). Prior to 1973,
the only law that provided any protection for PWDs was the Equal Protection Clause of
the Fourteenth Amendment to the United States Constitution (Equal Protection Clause)
(Hawke, 2004).
Equal Protection Clause
The United States Declaration of Independence (1776) includes a declaration that
“all men are created equal, that they are endowed by their Creator with certain
unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness”
(para.2). After the Civil War ended, the Fourteenth Amendment (1868) was ratified in
order to provide equal protection of the laws to all persons. It states in part that:
No State shall make or enforce any law, which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws. (Equal Protection Clause of
the 14th Amendment § 1, 1868)
The Equal Protection Clause is essentially constitutional guarantee that states cannot
deny equal protection of the laws to any citizen (Equal Protection Clause of the 14th
Amendment, 1868). The Supreme Court has interpreted the Equal Protection Clause as a
law that prescribes equality for historically disadvantaged groups and outlaws racial
discrimination and the separate but equal doctrine (Brown v. Board o f Education of
Topeka, 1954). Following the judicial interpretation of the Equal Protection Clause,
Congress created several laws to provide equal protection and opportunity for all
disadvantaged individuals (i.e. women and PWDs) (Berry, 2004).
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The Supreme Court in Cleburne v. Cleburne Living Center, Inc. (1985) held that
because a person or class of persons cannot be denied the same protection of the laws
enjoyed by others, the Fourteenth Amendment authorized Congress to enact appropriate
legislation to enforce its provisions. Section five of the amendment states that “the
Congress shall have power to enforce, by appropriate legislation, the provisions o f this
article” (U.S Const, amend. XIV §5, 1868). Section 504 of the Rehabilitation Act of
1973 (Section 504) and the Americans with Disabilities Act (ADA) are examples of
legislation enacted to prohibit discrimination against PWDs and that require public and
private entities to provide access and accommodations for PWDs when needed
(Americans with Disabilities Act of 1990). Congress acknowledged that “historically,
society has tended to isolate and segregate individuals with disabilities” (Americans with
Disabilities Act of 1990,42 U.S.C. § 12101[a][2]), but eventually these individuals were
recognized by state and federal legislators as a social group worthy o f being a part of
society and protected under the Equal Protection Clause (Eskridge, 2009). Prior to that
shift in thinking, PWDs had been limited because of barriers, which included negative
attitudes, barriers to physical access to facilities, etc. (Barnes & Mercer, 2005).
Federal laws on disability, postsecondary education, and discrimination (SarkeesWircenski & Scott, 1995) are addressed in Section 504 and the ADA. Rooted in the Civil
Rights Movement organized by African-Americans (Glennon, 1995) and similar to the
Civil Rights Act of 1964, these pieces of legislation were enacted to afford civil rights
protections to PWDs because previous laws had failed to provide any (Americans with
Disabilities Act of 1990).
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Federal Mandates
Disability laws and disability rights activism are rooted in the Civil Rights
Movement of the 1960s, which focused on eliminating racial discrimination (Rothstein,
2010). However, there was virtually no required, formal consideration of disability
issues by Congress between 1960 and 1979 (Rothstein 2010). Prior to adoption of
Section 504, many colleges and universities denied PWDs admission and prevented these
students from attending their schools solely based on their disabilities (Fonosch, 1980;
Wulfsberg & Petersen, 1979). In response to the enactment of Section 504, colleges and
universities began efforts to eradicate access barriers and to develop expanded services
for PWDs (Jarrow, 1993). Other major social policies - Titles I, II, and HI of the
Americans with Disabilities Act - mandated nondiscrimination, equal access, and
reasonable accommodations for SWDs to ensure that these students benefit from the
programs, services, and activities offered by colleges and universities (Roessler,
Hennessey, & Rumrill, 2007).
In order to enjoy the protections of the federal disability mandates in the
postsecondary setting, a disabled student has an obligation to self-identify that he or she
has a disability and needs accommodation (Steere v. George Washington University Sch.
of Medicine and Health Sciences, 2006). A postsecondary institution may require that the
student provide appropriate documentation at the student's expense in order to establish
the existence of the disability and the need for accommodation (Kaltenberger v. Ohio
College of Podiatric Medicine, 1998; Toyota Motor Manufacturing, Kentucky, Inc. v.
Williams, 2002).
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Section 504 of the Rehabilitation Act
Section 504 was enacted in 1973 and implemented in 1977 to provide extensive
protections for PWDs. Section 504 provides in part that services must be provided to
anyone with a disability, and the laws prevent discrimination in the educational settings
by requiring the elimination of barriers that might prevent students from engaging in
programs, services, or activities that are offered to the general population (Section 504 of
the Rehabilitation Act of 1973). The federal mandate is considered the cornerstone of
progressive disability policy and was pivotal in the move towards the opening of
postsecondary schools to SWDs (Rosenfeld, 2009). The enactment and enforcement of
Section 504 has opened doors for PWDs who want access to postsecondary institutions
and has driven the reduction and modification of physical facilities and program barriers
(Stodden, Conway, & Chang, 2003). Section E of Section 504 applies to all
postsecondary educational programs and activities offered by institutions that receive
federal assistance and prohibits discrimination because of physical or mental disability
(LaRochelle, 2008). All services, benefits, programs, opportunities, and activities of
collegiate programs are covered under Section 504 (Arline v. School Board of Nassau
County, 1987). Under Section 504, postsecondary schools are required to provide
reasonable accommodations to SWDs, unless doing so would substantially alter the
nature of a program or cause an undue burden on the institution (Russo, Osborne,
Massucci, & Cattaro, 2011).
Zirkel (2009a) points out that Section 504 states that a person is considered
having a disability if he or she has a physical or mental impairment that substantially
limits one or more major life activities (i.e. walking, learning, seeing, or hearing).
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Although not clearly defined in Section 504, substantially limits refers to the disabled
person being unable to perform a major life activity that an average non-disabled person
can perform; and the substantially limits concept was later defined in the ADA (Wilhem,
2003). An individual with a disability is one who (i) has a physical or mental
impairment, which substantially limits one or more of such person’s major life activities,
(ii) has a record of such an impairment, or (iii) is regarded as having such an impairment
(Section 504 of the Rehabilitation Act of 1973,29 U.S.C. § 706 [8]).
Section 504 of the Rehabilitation Act stipulates that “ no otherwise qualified
handicapped individual in the United States, shall, solely by reason of his handicap, be
excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving federal assistance” (Section 504
of the Rehabilitation Act of 1973,29, U.S.C. § 794 [a]). An otherwise qualified person
is one who could meet the eligibility requirements of a program, with or without
reasonable accommodations, in spite of the restrictions imposed by the disability
{Southeastern Community College v. Davis, 1979). In the academic setting, the otherwise
qualified person is defined as a student who meets the academic and technical standards
required for admission or participation in an educational program or activity
{Southeastern Community College v. Davis, 1979)
Individuals with Disabilities Education Act
The Rehabilitation Act of 1973 and the Individuals with Disabilities Education
Act (IDEA) (Taylor, 2011) guarantee children with disabilities a free and appropriate
public education (FAPE). The IDEA defines FAPE as an educational program that is
individualized to a specific child, designed to meet the unique needs of the child,
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provides access to the general curriculum, meets the grade-level standards established by
the state, and from which the child receives educational benefit that prepares the child for
further education, employment, and independent living (Individuals with Disabilities
Education Act, 2004).
In P.A.R.C v. Commonwealth o f Pennsylvania (1972), the Supreme Court held
that some states wrongfully excluded children with disabilities from public schools. The
decision in Mills v. Board o f Education o f the District o f Columbia (1972) prohibits the
District of Columbia from excluding disabled children from public schools, and shortly
thereafter, some SWDs began attending public schools. Following key Supreme Court
decisions, Congress enacted the Education for All Handicapped Children Act (EAHCA)
in 1975, a special education law that mandates equal educational opportunity for children
with disabilities between the ages of three and 21 and guarantees equal access to public
education (Individuals with Disabilities Education Act, 2004). In conjunction with the
right to a free, public education in the least restrictive setting, children with disabilities
must be fully included in mainstream education classes unless such inclusion cannot be
achieved because of the severity of a disability (Individuals with Disabilities Education
Act, 2004). The EAHCA was amended in 1986 with the addition of the Handicapped
Children’s Protection Act., which made clear that students and their parents have rights
under EAHCA and Section 504 (Russo, Osborne, Massucci, & Cattaro, 2011).
In 1990, the EAHCA was amended and incorporated into a successor federal
statute — the Individual with Disabilities Education Act (IDEA) (Cope-Kasten, 2013).
The IDEA expanded on the inclusion o f children with disabilities into regular classes,
parents’ rights to be involved in educational decisions affecting their children, and placed
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more focus on the individual with the disability as opposed to his or her condition (U.S.
Department of Education, 2007). The IDEA requires that an Individual Education Plan
(IEP) be designed with parental approval to meet the educational needs of a child with a
disability (Kaufman & Blewett, 2012).
Unlike postsecondary schools where students must self-identify as having a
disability, elementary and secondary schools are required to identify SWDs proactively
(Peterson, Van Dycke, Roberson, & Sedaghat, 2012). Although the focus of the IDEA is
disabled students in elementary and secondary schools, the IEP requirement has become
a critical tool in transitioning SWDs from secondary to postsecondary educational
settings (Eckes & Ochoa, 2005). According to Brinckerhoff, Shaw, and McGuire (1993),
there are several components of the IDEA that could increase the interest of SWDs in
pursuing a college degree. The law requires P-12 institutions to include SWDs in
education, and to the greatest extent possible, include SWDs in regular classrooms, and
provide SWDs an individual education plan (IEP) that will also allow parents’
involvement, if requested (Brinckerhoff, Shaw, & McGuire, 1993).
The IDEA was amended in 1997 and entitled the Individuals with Disabilities Act
Amendments of 1997, reconfirming and strengthening the IDEA (Prince, Katsiyannis, &
Farmer, 2013). The focus shifted to improve teaching and learning through IEPs,
increase the role of parents in educational decision-making, promote access to the general
curriculum, and strengthen a preference for children with disabilities to be educated with
their non-disabled age-mates in early childhood settings (Driscoll & Nagel, 2008). The
IDEA also requires that students to be included on state and district-wide assessment.
The Reauthorization of IDEA in 2004, entitled the Individuals with Disabilities
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Education Improvement Act (IDEIA) requires secondary schools to assist children in
meeting their postsecondaiy goals (Madaus & Shaw, 2006). The 2004 amendments
focused on (a) access to the general education curriculum for PWDs, (b) preparation for
the transition to adult living, postsecondary education, and employment, (c) more
accountability at the state and local levels, and (d) intervention for students to help keep
them out of special education (Guy, Sitlington, Larsen, & Frank, 2009). Along with
school-aged students, babies and toddlers with disabilities were added to the protected
group of individuals (Cortiella, 2009).
The requirement of the IEPs had the effect of improving access to the benefits of
a postsecondary education, and identifying the skills needed by SWDs to transition
smoothly to a postsecondary setting (Kleinert, Jones, Sheppard-Jones, Harp, & Harrison,
2012). Subsequent reauthorizations of the IDEA, along with Section 504 and the ADA,
have served to highlight the needs of SWDs in transitioning to postsecondary schools
(Kleinert et al., 2012; Orr & Hamming, 2009).
Americans with Disabilities Act
During the 1980s, the community of disabled citizens and their advocates
campaigned for civil rights protections that would extend those given by Section 504 to
all institutions regardless of funding (Shapiro, 1994). The Americans with Disabilities
Act (ADA) was enacted in 1990 as a progressive piece of legislation designed to
eradicate discrimination (Ranseen & Parks, 2005) and has been hailed as the most
significant piece of legislation for PWDs (Rozalski, Katsiyannis, Ryan, Collins, &
Stewart, 2010); the ADA touches every aspect o f American society (Shannon, Tansey, &
Schoen, 2009). According to Smart (2009), the ADA provides PWDs with legal recourse
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when faced with discrimination. The stated purpose of the statute is to “provide a clear
and comprehensive national mandate for elimination of discrimination against individuals
with disabilities” and to” guarantee access to employment, governmental facilities and
services, public accommodations, transportation, and telecommunication” (Americans
with Disabilities Act of 1990,42 U.S.C. § 12101 [b][l]). The U.S. Department of Justice
(2008) has emphasized that another goal of the ADA is to ensure that individuals with
disabilities are able to live independently and become self-sufficient. According to the
National Council on Disability (2000), the ADA was the first comprehensive civil rights
law covering PWDs. The law shares similarities in the definition of a disability and
mirrored the regulations of Section 504, which was enacted 17 years prior (Bowman,
2011).

Similar to Section 504, the ADA defines a disability as a physical or mental
impairment that substantially limits major life activities (Olivo, 2009). In addition, there
has to be documentation or record supporting the existence of the disability (Olivo,
2009). Under the statute, there are three factors considered in making a determination of
whether an impairment substantially limits a major life activity:
1. The nature/severity of the impairment
2. The duration of the impairment, and
3. The permanent or long-term impact of the impairment (Americans with
Disabilities Act of 1990).
Substantially limit is defined as the:
[inability] to perform a major life activity that the average person in the general
population can perform; or significantly restricted as to the condition, manner or
duration under which an individual can perform a particular major life activity as
compared to the condition, manner, or duration under which the average person in
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the general population can perform that same major life activity. (Equal
Employment Provisions of the Americans with Disabilities Act, 2011,29 C.F.R. §
1630.2)
Under the ADA, major life activities are limited to activities of central importance to
daily life (i.e. speaking, learning, seeing, walking, caring for oneself). In addition, the
list of disabilities from Section 504 was expanded to include disabilities like autism, HIV,
and Attention Deficit Hyperactivity Disorder.
Titles II and III of the ADA include provisions that protect SWDs from
discrimination in the college and university setting. Title II governs public entities, and
Title III governs private entities. Under Title II, state funded schools, colleges and
universities, and vocational schools are covered (Leuchovius, 2007). These public
entities are prohibited from (a) denying otherwise qualified persons with disabilities the
right to participate in or benefit from the services, programs, or activities that they
provide, and, (b) subjecting such individuals to discrimination if the exclusion or
discrimination is due to the person having a disability (Americans with Disabilities Act of
1990). Title III further prohibits entities that operate places o f public accommodation
(i.e. private entities that own, operate, lease, or lease to places of public accommodation)
from discriminating against persons with disabilities by denying them full and equal
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations
that they provide (Americans with Disabilities Act of 1990).
While broad, the ADA does provide guidelines related to reasonable
accommodations and what institutions must provide (Wendt & Slonaker, 2007).
Reasonable accommodations are defined as those provided to otherwise qualified
individuals with a disability and could include (a) accessible facilities, (b) appropriate
modifications or adjustments to examinations, and (c) the provision of interpreters or
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other accommodations, which could reduce the impact of an individual’s disability on his
or her academic performance. Furthermore, public and private entities are not required to
provide accommodations if they cause an undue hardship, which is defined as an action
requiring significant difficulty or expense on the part of the institution (Americans with
Disabilities Act of 1990). The factors considered to determine undue hardship include:
(a) nature and cost of the accommodation, (b) financial resources of the entity, and (c) the
type of operations performed by the entity (Americans with Disabilities Act of 1990).
Accommodations
Section 504 of the Rehabilitation Act of 1973 and the Americans with Disabilities
Act of 1990 require institutions to provide reasonable accommodations to students with
disabilities but do not name specific accommodations (Cawthon & Cole, 2010).
Institutions of higher education:
shall make modifications to its academic requirements as are necessary to ensure
that such requirements do not discriminate or have the effect of discriminating, on
the basis of handicap, against a qualified disabled applicant. (University of
California, San Diego, 2011, p.l)
Accommodations may involve modification of academic requirements, course
examinations, or auxiliary aids. A student qualifies for reasonable accommodations if (a)
he or she is otherwise qualified, which means that he or she is qualified to attend the
institution or qualified to meet the goals of the academic program at the institution with
or without accommodations or (b) if he or she can demonstrate that his or her disability
hinders the ability to experience an equal educational experience as his or her peers
(Jarrow & Lissner, 2005).
In the higher education setting, it is the student’s responsibility to self-identify
that he or she has a disability and request accommodations, and then it is the institution’s
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responsibility to provide reasonable accommodations (Steere v. George Washington
University Sch. of Medicine and Health Sciences, 2006). The postsecondary institution
may require that the student provide appropriate documentation at the student's expense
in order to establish the existence of the disability and the need for accommodation
(Kaltenberger v. Ohio College of Podiatric Medicine, 1998).
According to the Institute of Higher Education Policy (2004), there are two main
categories of reasonable accommodations: academic adjustments and auxiliary aids and
services. Academic adjustments are academic supports granted by the institution, which
can also be divided into instructional (access to classroom instruction) and assessment
(testing content) accommodations (Christensen, Braam, Scullin, & Thurlow, 2011).
According to Cawthon (2013), the instructional accommodations can become the
foundation for assessment accommodations. Any changes made to instruction or
assessments are considered a modification (Hallahan & Kauffman, 2006).
The purpose of accommodations are to help students minimize or overcome their
disabling conditions) or the impact of the disability on their academic performance; to
provide them with equal educational opportunities as their non-disabled peers; to increase
access to the educational environment; and to prevent academic discrimination by
leveling the playing field in the educational setting (Cawthon, 2013). Additionally,
accommodations should negate the differences that may exist in performance between
SWDs and their non-disabled peers (Ketterlin-Geller & Johnstone, 2006).
According to Hadley (2007) and Jarrow and Lissner (2005), accommodations
should not (a) fundamentally alter any aspect (i.e. objectives, requirements, manner in
which service delivery) of the course or program or give SWDs an academic advantage
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over their non-disabled peers and those who do not receive accommodations, (b) pose a
direct threat to the health and safety of others, (c) damage the integrity of the program or
institution, or (d) cause an undue or financial hardship for the institution. According to
the ADA, undue hardship includes any action that is unduly costly, extensive, substantial,
disruptive, or fundamentally alters the nature or operations of the institution (Americans
with Disabilities Act of 1990). Whether an accommodation imposes an undue hardship is
determined case-by-case, and it is the burden of the institution to prove an undue
hardship (McDonough, 2013).
Reasonable accommodations should provide equal access but do not guarantee
academic success because after the accommodation is provided, it is the student’s
responsibility to progress thereafter (Ketterlin-Geller & Johnstone, 2006; Ofiesh, 2007).
Therefore, the effectiveness of an accommodation is based on not only the institution and
the availability, quality, and consistency of the resources, but also on the individual and
his or her knowledge about requesting an accommodation (Cawthon, 2013).
Ultimately, faculty members ensure that appropriate accommodations are
provided; however, the decision with respect to the types of accommodations provided
should originate in the disability services office and should be made on an individual
basis (Hadley, 2007; Jarrow & Lissner, 2005). Institutions are given latitude in
determining what is considered a fundamental alteration and as long, as the
accommodation is effective and appropriate, and, they have the flexibility to determine
the nature of a specific accommodation (Hadley, 2007; Smith, 2007). However, the
accommodations should be tailored to the student’s needs and not the disability itself or
the general perceptions o f what the needs are for a class of disabled students (Cawthon &

Cole, 2010; Ofiesh, 2007). Unless done in an arbitrary, irrational, or discriminatory
manner, courts grant deference to colleges and universities with regard to whether a
student is otherwise qualified and/or due reasonable accommodations (Wynne v. Tufts,
1992; Ellis v. Morehouse, 1996). Other factors that might influence what
accommodations are provided include state policy, educational setting, teacher
perspectives, and student characteristics, which mean that accommodations vary within
and outside of institutions (Cawthon & Online Research Lab, 2009; Troiano, Liefeld, &
Trachtenberg, 2010).
Accommodations can be more accessible because of advances in technology and
the advent and effects of assistive technology. Assistive technology is defined as
“technology designed to be utilized in an assistive technology device or assistive
technology service” (Heiman & Shemesh, 2011, p.2), and an AT device is any “item,
piece of equipment, or product system, whether acquired commercially, modified, or
customized, that is used to increase, maintain, or improve functional capabilities of
individuals with disabilities” (U.S. Technology-Related Assistance for Individuals with
Disabilities Act of 1988, Public Law 100-407 § 3.1). Assistive technology is also the
adaption or modification of existing products to assist SWDs better (Emiliani, 2006).
Dove (2012) states that it is necessary for institutions to provide assistive technology or
modified technology to SWDs because it aids them in participating fully in education.
When technology (i.e. information technology) is used or modified, it is called adaptive
technology, which is considered a subcategory of assistive technology (Shute & ZapataRivera, 2008).
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Section 508 of the Rehabilitation Act
The Rehabilitation Act of 1973 was amended in 1986 to add Section 508 with the
intention of addressing the proliferation of the use of electronic and information
technologies (Boyer, 2000). As new technologies emerged, the Act had to be revised
because the laws lost any relevance (Ficthen et al., 2009). Originally proposed in the
U.S. legislature as the Federal Electronic and Information Technology Accessibility and
Compliance Act in 1997, the Act was incorporated into the Workforce Investment Act of
1998 (Boyer, 2000; United States Access Board, 2013 a). The new legislation, which
became effective in 2001, broadened Section 504 and the ADA and requires federal
agencies and state or private agencies receiving federal funds (or under contract with a
federal agency) to make electronic and information technology accessible to PWDs
(Section 508 of the Rehabilitation Act, 1998). Section 508, premised by Section 504 and
ADA, requires federal agencies “to make electronic and information technology
accessible to people with disabilities when they develop, procure, maintain, or use
electronic information,” which references “computers, software, networks, peripherals,
and other types of electronic office equipment” (Skylar, 2007, p. 57). According to the
University System of Georgia (2012), each type o f technology falls under one of the
following categories: software applications and operating systems, web-based intranet
and internet information and applications, telecommunications products, video or
multimedia products, self-contained, closed products, or desktop and portable computers.
The U.S. Department of Justice (2013) mandates that Web sites of U.S. federal
government agencies, their vendors, and other educational and public entities meet
Section 508 guidelines.
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The guidelines set by Section 508 require these agencies and vendors to ensure
that PWDs can navigate web-based resources, software, and designs with their assistive
technologies (i.e. screen-reading software and Braille display unites) (Boyer, 2000;
Section 508 of the Rehabilitation Act, 1998). These guidelines were established because
federal educational and governmental websites at the time were mostly inaccessible to
PWDs who use assistive technologies (Hackett & Parmanto, 2005). Web accessibility is
defined by the World Wide Web Consortium (W3C) as a “means that people with
disabilities can perceive, understand, navigate, understand, navigate, and interact with the
Web” (W3C, 2013, p.l). According to Jaeger (2008), accessibility also refers to equal
access to information and communication technologies (ICTs), which should provide
equal access to all users and work compatibly with assistive technologies.
The W3C, the governing body for the Web and a universally peer-accepted group
to which many government agencies are directed for ensuring Web accessibility, created
the Web Access Initiative (WAI) to standardized guidelines to assist in developing
accessible Web sites (Foley, 2013; W3C, 2013). They are the Web Content Accessibility
Guidelines (WCAG), which address the guidelines of Section 508 and additional, more
restrictive guidelines (W3C, 2013). The United States Access Board (USAB), also
known as the Architectural and Transportation Barriers Compliance Board, updated the
standards from Section 508 in 2010 to align with the latest Web Accessibility Guidelines,
2.0 (Foley, 2013; United States Access Board, 2013b). Section 508 requires the USAB to
publish these standards (U.S. Department of Justice, 2013). Web Content is to be
accessible to all users and must be perceivable, operable, understandable, and robust
(United States Access Board, 2013b). The USAB is an independent agency of the
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United States government that promotes accessibility for PWDs and is the leading source
of information on accessible design to include telecommunications equipment, and
electronic and information technology (United States Access Board, 2013b).
Section 508 has four subparts consisting of general (subpart A), technical
standards (subpart B), functional performance criteria (subpart C), and informational,
documentation, and support (subpart D) (Section 508 of the Rehabilitation Act, 1998).
The rules found within the subparts of the Section 508 standards employ the principles of
universal design, which is the design of a product, instruction, or environment to be
usable by all people, to the greatest extent possible, without the need for adaption or
specialized design (Story & Mueller, 2001). Universal design is also associated with the
following terms: equitable use, flexibility in use, simple and intuitive use, perceptible
information, tolerance for error, low physical effort, size and space for approach, and use
(Story & Mueller, 2001).
Although Section 508 consists o f four subparts, Subpart B, which covers
technical standards, is the most extensive and addresses (a) software applications, (b)
operating systems, (c) Web-based Intranet and Internet information and applications, (d)
telecommunications products, (e) video and multimedia products, (f) self-contained or
closed products, and (g) desktop of portable computers (Section 508 of the Rehabilitation
Act, 1998). Through the several amendments of Section 508, guidelines were created for
accessibility standards in electronic technology and accessible distance education
(Roberts & Crittenden, 2009).
Section 508 serves to protect the rights o f SWDs by mandating that postsecondary
institutions receiving federal funds (via Assistive Technology Act) provide equal access
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to Web information and communication (Roberts, Crittenden, & Crittenden, 2011) to
include institutions’ main page, department web pages, organization, library databases,
student records, etc. (Roberts et al., 2011). In the postsecondaiy setting, distance learning
programs (i.e. online and hybrid) utilize the Web for instruction (Allen & Seaman, 2011).
According to Case and Davidson (2011), distance-learning programs consist of
discussion boards, chat rooms, assessment, and methods for submitting course work.
There were an estimated 6.1 million students taking at least one online class in the fall
term of 2010 (Allen & Seaman, 2011; Case & Davidson, 2011); therefore, it is necessary
for Web sites to be designed with features that are accessible to all postsecondaiy
students (Bradbard, Peters, & Caneva, 2010).
Whether postsecondaiy institutions are considered a federal agency varies by
states but those institutions that are not considered federal agencies must comply with
making electronic and information technology accessible through the ADA (Tyler v. City
of Manhattan, 1994). The ADA mandates that state and private entities must not
discriminate based on disability (Southwell & Slater, 2013), and many state and private
entities have adapted the Section 508 mandates in an effort to avoid discrimination
(Fichten et al., 2009). Additionally, all states that receive funding through the Assistive
Technology Act, which provide federal funding to assist with statewide technologyrelated programs, must comply with Section 508 (Boyer, 2000; University System of
Georgia, 2012). Postsecondary institutions should consider undue burden and
stakeholder accountability when addressing Web accessibility (Bohman, 2007; Smith,
2009; Tyler v. City of Manhattan, 1994).
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Americans with Disabilities Act Amendments Act
The Americans with Disabilities Act Amendments Act (ADA Amendments) was
enacted in 2008, became effective in January 2009, and provides clarity and direction to
the judiciary with respect to the interpretation and application of the ADA (Pear, 2008);
prior to the enactment of the amendments, courts differed in their interpretation of
statutory language (Sutton v. United Airlines, Inc., 1999; Toyota Motor Manufacturing,
Kentucky, Inc. v. Williams, 2002). These court cases served as a catalyst for the
enactment of the ADA Amendments because courts were not interpreting disability
consistently and were inconsistently defining what substantially limits means with respect
to major life activities (ADA Amendments o f 2008). Although the ADA Amendments
maintained the ADA’s original definition of disability, it clarified and broadened the
definition (ADA Amendments of 2008), and courts are instructed to embrace a broad
standard when determining if an individual is disabled (Bowman, 2011).
Befort (2010) stated that prior to the ADA Amendments, those who could
ameliorate the impact of their impairments with mitigating measures were not considered
disabled. For instance, in Sutton v. United Airlines (1999), the Supreme Court held that
to the extent a person is able to mitigate his or her impairment using corrective measures,
that person is not considered disabled and, thus, not afforded the protections guaranteed
by the ADA. Furthermore, in the Toyota (2002) case, the Supreme Court ruled that
because the defendant could perform manual tasks of central importance to daily living,
she was not eligible for federal disability coverage. These cases illustrated how narrowly
the Supreme Court was interpreting the ADA (Holler & Zirkel, 2008). Congressional
disapproval of these decisions resulted in the enactment of the ADA Amendments (Holler
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& Zirkel, 2008). By virtue of the enactment of the ADA Amendments, the criteria for
establishing what constitutes a substantial limitation were expanded to include: (a)
requiring impairments that are episodic or in remission to be measured when they are
active; (b) directing that the use of mitigating measures not be considered; (c) providing
an expansive list of mitigating measures; (d) clarifying that eligibility determinations
need not entail extensive analysis and should be expansive, rather than narrow
(Americans with Disabilities Act of 2008; Zirkel, 2009a).
By passing the ADA Amendments, Congress rejected the standard that in order to
be qualified as disabled under the ADA “an individual must have an impairment that
prevents or severely restricts the individual from doing activities that are of central
importance to most people’s daily lives” (ADA Amendments of 2008, PL 110-325 §
2[b][4]). The ADA Amendments also include clarifying language mandating that the
ADA must reject “the requirement that an impairment should be determined with
reference to the ameliorative effects of mitigating measures” (ADA Amendments of
2008, PL 110-325 § 2[b][2]). One of the stated purposes of the ADA Amendments is to
carry out the ADA’s objectives of providing a “clear and comprehensive national
mandate for the elimination of discrimination” (Americans with Disabilities Act o f 1990,
42 U.S.C. § 12101 [b][l]). Because schools and other entities relied on cases and
interpretations that Congress deemed misguided (Olson, 2008), another purpose of the
ADA Amendments was to provide a “clear, strong, consistent, enforceable standards
addressing discrimination by reinstating a broad scope of protection to be available under
the ADA” (Americans with Disabilities Act of 1990,42 U.S.C. § 12101 [b][2]).

Under the ADA Amendments, major life activities eligible to be considered when
determining whether a person is disabled under the ADA were expanded and listed;
previously this had been left to judicial interpretation. The activities listed are caring for
oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing,
sitting, bending, speaking, breathing, learning, reading, concentrating, thinking,
communicating, and working and includes operations of major bodily functions [i.e.
functions of the immune system, reproduction, and neurological and brain functions]
(Dervarics, 2008). The ADA Amendments added auxiliary aid services, which includes
methods of making visually delivered materials available to the visually impaired, as well
as the acquisition or modification of equipment or devices (ADA Amendments of 2008).
Congress also requires the EEOC to revise the substantially limits as significantly
restricted standards to be consistent with ADA Amendments (ADA Amendments of
2008). With the enactment of the ADA Amendments, major changes were made to the
standards for student eligibility under Section 504, which served to expand the pool of
eligible students (Zirkel, 2009a). According to Zirkel (2009a), as more students claim
eligibility coverage under the ADA Amendments, postsecondary schools’ obligations
will increase.
Departments of Education and Justice
The United States Department of Education (DOE), originally created in 1867 but
demoted in 1868 from a Department to an Office, was reformed by the Department of
Education Organization Act in 1979 and has the legal accountability to protect SWDs
(U.S. Department of Education, 2010). The DOE, Office for Civil Rights (OCR) is
charged with establishing a national commitment to welcome those who have been
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previously excluded from the American educational system (U.S. Department of
Education, Office for Civil Rights, 1999). The OCR’s mission is “to ensure equal access
to education and to promote educational excellence throughout the nation through
vigorous enforcement of civil rights” (U. S. Department of Education, Office for Civil
Rights, 2011b, p.l).
The OCR’s mission is carried out through: (1) complaint investigation and
resolution, (2) proactive enforcement through compliance reviews, (3) monitoring of
resolution agreements, and (4) technical assistance (Mauskapf, 2013). The OCR protects
the rights of PWDs under two federal laws: the ADA and Section 504 (U.S. Department
of Education, Office for Civil Rights, 2010a). This office enforces Section 504 in all
elementary and secondary schools, colleges and universities, and other educational
institutions that receive federal financial assistance from the DOE (Zirkel, 2009a). The
OCR investigates allegations of discrimination filed with their regional offices and, as
needed, seeks remedies that address the root causes of the discrimination (Mauskapf,
2013). Along with the DOJ, the OCR enforces Title II of the ADA at all public
educational institutions (Samuels, 2013). The accommodations guaranteed through
legislation and governed by the OCR were established to ensure that PWDs enjoy equal
access to educational environments that they may otherwise be unable to access
(Cawthon & Leppo, 2013).
As Thomas (2000) noted, the Supreme Court has historically granted deference to
colleges and universities in their determinations with respect to whether students’
disabilities are substantial enough to require institutional provision of reasonable
accommodations. Unless arbitrary or discriminatory, the Supreme Court has held that
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“academic freedom includes the rights o f college and university administrators and
faculty of college and university administrators and faculty to decide who may teach,
what is taught, how to teach, and who may be admitted to study” (Sweezy v. New
Hampshire, 1957, p.263). The law requires institutions to have grievance policies, but
SWDs can also file complaints with the OCR or in court (U.S. Department of Education,
Office for Civil Rights, 2013). According to McCarthy, Cambron-McCabe, and Thomas
(1998) and the DOJ, some of the actions that colleges and universities can take to
demonstrate compliance with OCR include:
1.
2.
3.
4.
5.

Identifying a specific employee to coordinate compliance;
Conducting [a] self-evaluation;
Engaging in voluntary action to correct circumstances of discrimination;
Adopting grievance procedures; and
Remediating violations of [discriminatory] act[s]. (p. 168)
As the OCR began receiving more complaints of discrimination during the 1990s,

it began issuing Opinion Letters that provide insight and guidance to colleges and
universities (Rothstein, 2010). The DOE created the Case Processing Manual (CPM) to
provide procedures to investigate complaints and compliance reviews, issue findings, and
to secure resolution agreements that remedy discriminatory policies or practices
identified by OCR (U.S. Department of Education, Office for Civil Rights, 2012). The
CPM process includes the following steps: (1) evaluation of complaint, (2) early
complaint resolution, (3) investigation and resolution of complaint and issuing letters of
compliance, (4) initiation of enforcement action, (5) and issuance of compliance reviews
(U.S. Department of Education, Office for Civil Rights, 2012). According to Mauskapf
(2013), the following are the channels to resolve an OCR case: (1) Early Complaint
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Resolution (ECR); (2) Section 302 Resolution Agreement; (3) Investigation
Determination; and (4) Monitoring.
The mission of the Civil Rights Division of the DOJ (DOJ CRD) is to “uphold the
civil and constitutional rights of all Americans, particularly some of the most vulnerable
members of our society” (U.S. Department of Justice, Civil Rights Division, n.d., p.l).
With respect to higher education and the rights o f disabled Americans, the DOJ CRD
enforces Title III of the ADA and Section 504 and Section 508, and upon referral from
other governmental agencies, the DOJ CRD also enforces IDEA and Title II of the ADA
(U.S. Department of Justice, Civil Rights Division, n.d.). The DOJ CRD’s work is
carried out by 11 sections and includes the Educational Opportunities Section and the
Disability Rights Sections. The Disability Rights Section’s obligations include
enforcement, certification, negotiated rulemaking, coordination, and technical assistance
(U.S. Department of Justice, Civil Rights Division, n.d.).
In order to enforce Section 504 and Title II of the ADA, one current area o f focus
by the DOJ CRD is to ensure accessibility to technology, which requires schools and
colleges and universities to use technology that is accessible to PWDs or to otherwise
provide equal access to the educational benefits and opportunities afforded by the
technology (Mauskapf, 2013). In 2010, the DOE and DOJ issued policy guidance on
how Section 504 and the ADA apply to emerging technologies in education. The DOE
issued a follow-up in 2011 to inform colleges and universities that the guidance applies to
other disabilities and other emerging technologies like online courses.
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Knowledge of Disability Law
According to Stodden, Brown, & Roberts (2011), the number of SWDs enrolling
in postsecondary institutions is increasing, but there is still a learning curve for
administrators and faculty on how to best accommodate this new and growing class of
students. Disability mandates are one reason for the increased enrollment of SWDs
enrolling in postsecondary institutions (Cheatham, Smith, Elliott, & Friedline, 2013).
Accessibility for SWDs is dependent on the entire campus, but those who lead disability
services, administrators and faculty, are specifically responsible for providing access
(Angeli, 2009). Angeli (2009) notes, however, that these leaders often lack the necessary
understanding of how best to educate SWDs and often lack the knowledge of what the
law requires of them in this effort. Research suggests that there is a need for additional
training for administrators and faculty on what the law requires and how to assure
compliance with it (Burgstahler & Moore, 2009; Murray, Lombardi, Wren, & Keys,
2009). Such training is critical, especially given the diversity and complexities within
this group of learners (Bamard-Brak & Sulak, 2010; Church, 2009; Harbour, 2009).
Many institutional leaders have only a basic knowledge of disability law or
limited knowledge (Leyser, Greenberger, Sharoni, Vogel, 2011), which often causes their
institutions to be out of compliance (Goldman, 2010; Zirkel, 2009b). Many blame thenlimited knowledge on the lack of guidance from the OCR, vague language in written
guidance on the issue and even in the language of Section 504 itself, and limited training
and resources (Drohan, 2011; Goldman, 2010). According to Weatherly (2013), leaders
are often confused about what is required of them when provisions to disability mandates
are implemented.

50
Congress has enacted laws to promote the maximization of participation of SWDs
in primaiy, secondary, and postsecondary education (Anati & Ain, 2012). One problem,
however, is the existence of multiple and often overlapping pieces of legislation (Anati &
Ain, 2012). Furthermore, the laws are in a constant state of change (Martin, 2005). Even
though changes may seem minor on the surface, they often have significant unintended
consequences; in addition, changes to one piece o f legislation effect changes to other
laws governing the treatment of PWDs (Cook, 2008). The ADA was amended in 2008
and the IDEA has been amended and reauthorized three times. The ADA Amendments
included and expanded the list of disabilities and do not allow courts to consider the
ameliorative effects of mitigating measures, in effect reversing several Supreme Court
decisions that had employed a narrow interpretation of disability law (Americans with
Disabilities Act of 2008). Furthermore, the IDEA now requires secondary schools to aid
those students who want to pursue a postsecondaiy education (Cortiella, 2009; Madaus &
Shaw, 2006).
Higher education institutions rely on the judicial system to provide guidance on
certain aspects of disability law, but differences in judicial interpretations often cause
confusion (Olson, 2008). In spite of many years o f judicial and federal agency
interpretation, the law has become more difficult to decipher (Rothstein, 2013). Courts
were not interpreting disability consistently and the EEOC definition of substantially
limits was inconsistent with congressional intent (ADA Amendments o f 2008).
Growth and Enrollment Trends
Over the last 20 years, there has been a steady increase of SWDs pursuing
postsecondaiy degrees (Abreu-EIlis, Ellis, & Hayes, 2009; Orr & Hamming, 2009;
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Troioano, Liefeld, & Trachtenberg, 2010). The number of SWDs attending colleges has
nearly tripled in the last two decades (Myers & Bastian, 2010). Some SWDs are entering
college to further their education or to prove their value by becoming productive
members of society (Jameson, 2007; Junco & Salter, 2004). Education in America is
significant, because it helps to open doors to work-related success, but education for
SWDs cannot be achieved without proper attention to accessibility to services (Singer,
1979; 1993).
The growth in college enrollment for SWDs seems to be directly correlated with
recent legislation in support of persons with disabilities (Scott, 2002). The ADA
Amendments has the potential to increase the number o f PWDs enrolling (Burke, Friedl,
& Rigler, 2010). As more SWDs are successful in completing their secondary education,
there is an expected rise in the number of these students pursuing postsecondary degrees
(Belch, 2011). This emerging population is becoming more diverse, with an increase in
the identification of disabilities like Asperger’s Syndrome and the increase in disabilities
being claimed by veterans and student athletes (Korbel, Lucia, Wenzel, & Anderson,
2011). According to Wisbey and Kalivoda (2011), the disability population varies
greatly by severity, type, visibility, and whether congenial or acquired (by illness or
injury). The fastest growing category of SWDs in higher education is the number of
enrolled students with psychiatric disabilities (i.e. bipolar disorder) (Belch, 2011). With
such diversity, universal design and inclusion, which has a goal to create equitable access
for all students in the educational environment, is even more difficult to achieve (Jones &
Valenziano, 2011).
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Theoretical Framework
According to Stevens (2008), the Social Model of Disability was created because
society was ignoring or responding negatively to the requirements of PWDs. Unlike the
Medical Model, pursuant to which some believed it was acceptable to sterilize those with
disabilities and segregate them from others (Braddock & Parish, 2002; Buck v. Bell,
1927), the Social Model seeks to fix the environment (Ashby, 2012). All things that
impose restrictions on the disabled should be removed, from institutional discrimination
to inaccessibility to public buildings and services (Oliver, 1996). PWDs are limited
because of barriers, such as limited access to resources (i.e. access to technology), and
society (or institutions of higher education), which too often becomes the handicapping
force through its exclusions and discrimination against SWDs (Hughes & Paterson, 1997;
Paterson & Hughes, 2000). In order to meet the needs of this group, the focus should be
on social and societal changes (Cameron, 2008; Reindal, 2008), which include
knowledge and compliance with disability law (Abramo, 2012).
The Social Model is exemplified by increased accessibility (Bames & Mercer,
2005). Technology can benefit SWDs and institutions of higher education if features of
such technology enhance accessibility and inclusion (Higbee, 2009). Access to
technology can bring countless opportunities to SWDs (Li & Irby, 2008) by providing
tools for accessing and participating in educational programs and services (Zubillaga &
Alba, 2012). College and university administrators and faculty often lack a full
understanding of what the law requires with respect to accommodating SWDs, including
what the law requires with respect to emerging technology (Vasek, 2005). This
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knowledge deficit hinders lull participation by SWDs in several contexts (ReidCunningham & Fleming, 2009).
Technological Changes
The use of technology has grown considerably. Beginning in the 1980s, colleges
and universities invested millions of dollars on computerizing campuses for
administrative and academic purposes (Cuban, 2001). In the early 1990s, with the
explosion of the World Wide Web, communication and information technologies were
radically transformed (Brown & Duguid, 2000). In addition, computer technology has
undergone major shifts since its inception from large computers consumed entire rooms
to small microchips.
Technology has made life easier for individuals in the U.S. and has become an
integral part of the higher education experience. It has gone through tremendous changes
from 20 years ago when personal computers were heralded as a new kind of education
(Grand, 2010). More and more universities today are offering technology-enhanced
courses, using smart board technology (Stewart, Choi, & Mallory, 2010), and offering
distance learning (both fully online and hybrid formats), all o f which raise issues of
accessibility. According to Taylor, Parker, Lenhart, & Patten (2011):
•
•

89% of four-year universities offer online courses; and 60% of four-year
private universities; and
62% of college and university presidents predict that more than half of the
textbooks used will be digital within 10 years and will be an important
part of technology planning, (p.l)

Despite the rise in online and hybrid courses, SWDs are experiencing problems
accessing technology and webpages necessary to complete these courses (Case &
Davidson, 2011). Online academic environments that are formed with SWDs in mind
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can improve access (Bamard-Brak & Sula, 2010). Traditional universities are adopting
massive open online courses (MOOCs), which seem to be simpler and more impersonal
than other on-line courses because there are no teachers, supervision, fees, or admission
requirements (Baggaley, 2013). According to Baggaley (2013), MOOCs have thousands
of students taking a single course at one time, and most books are electronic (ebooks).
EBooks and digital text have gained popularity over the last five years, but continue to be
inaccessible to SWDs, mainly for those who are blind or visually impaired (Booth, 2010).
Technological advances have the capacity to transform society by influencing
societal processes and stimulating cultural changes (Chaundhry & Shipp, 2005). These
advances have expanded the educational opportunities for SWDs (GAO, 2009). To
improve delivery of technological advances into colleges and universities, full
technological access into programs for SWDs is a legal requirement (Goodman, Tiene, &
Luft, 2002).
Despite increases in accessibility, PWDs remain a secondary consideration with
regard to access to technology (Chaudhry & Shipp, 2005). Educational technology is an
ever-evolving area in educational policy-making. Whereas assistive technology (i.e.
Braille) has been around for a while (Katsioloudis & Jones, 2013), emerging technologies
(i.e. e-readers such as the Kindle) are so new that they have not been addressed specially
in policies with respect to accommodating SWDs (Zhao, Alexander, Perreault, Waldman,
& Truell, 2009). Assistive technology commonly refers to products, devices or
equipment, whether acquired commercially, modified, or customized that are used to
maintain or improve the functional capabilities o f PWDs (Katsioloudis & Jones, 2013;
Kurzweil, 2003).
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The Technology-Related Assistance for Individuals with Disabilities Act (i.e.
Tech Act), passed in 1988, was when the term assistive technology was first recognized
(U.S. Technology-Related Assistance for Individuals with Disabilities Act of 1988). The
Act was reauthorized in 1994 and 1998 (Assistive Technology Act, 1994; Assistive
Technology Act, 1998; Assistive Technology Act, 2004). With the 1998 reauthorization,
Congress affirmed that technology is a valuable tool that can improve the lives of PWDs
and is designed to improve access for these individuals, including educational access
(Assistive Technology Act, 2004).
Current and emerging technologies should be examined fully for effectiveness
and efficiency measures (Zhao et al., 2009). Emerging technology is the technology that
is coming into existence, or coming to commonality. Innovative technologies should
provide opportunity for universal design of curriculum and instruction for student
learning (Rose, Meyer, & Hitchcock, 2005), remove barriers to access (Edybum, 2005),
and enhance learning (Wissick, 2005). Many colleges and universities are revising their
goals and mission statements to support the acquisition and instructional use of emerging
technologies (Baker, 2009; Dow, 2008).
Case Law Overview
Federal mandates set the stage for change in 1973, but judicial guidance and
interpretation of the law did not begin until 1979 (Rothstein, 2010). Several court cases
have shaped higher education in this area of the law. Southeastern Community College v.
Davis (1979) is a landmark U.S. Supreme Court case, which provided the first judicial
interpretation of federal disability law, Section 504, in the postsecondaiy setting
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(Rothstein, 2010). What follows is a review of cases that have shaped how institutions
must treat PWDs.
Judicial Interpretations of Federal Disability Law
Southeastern Community College v. Davis (1979) involved Frances Davis, a
nursing school candidate with a severe hearing impairment that required her to read lips
in order to understand speech. Davis sought admission to the nursing program at
Southeastern Community College, which receives federal funds. Southeastern denied
Davis admission and denied her subsequent request for reconsideration. According to
Southeastern, the denial of admission was warranted because Davis’ “hearing disability
made it unsafe for her to practice as a nurse” (p.401); “it would be impossible for [Davis]
to participate safely in the normal clinical training program” (p.401); and Davis’ “hearing
limitations ... could interfere with her safely caring for patients” (p.402). Davis filed suit
in the United States District Court of the Eastern District of North Carolina, alleging that
in denying her admission to the nursing program, the college had violated Section 504.
Section 504 prohibits institutions from excluding an otherwise qualified handicapped
individual from federally funded programs solely based on his or her handicap. The
district court ruled in favor of Southeastern, holding that Davis’ “handicap actually
prevents her from safely performing in both her training program and her proposed
profession” (p. 403). On appeal, the Fourth Circuit Court of Appeals reversed. The
Supreme Court reversed, holding that while Section 504 requires “evenhanded treatment
of qualified handicapped persons” (p.410), it does not “impose an affirmative-action
obligation on all recipients of federal funds” (p. 412). In essence, Davis’ admission
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would require substantial changes to the Southeastern nursing program (requiring them to
assign an aid to communicate for her) and the clinical requirements.
Based on the decision in Southeastern Community College v. Davis, academic
institutions are not required to fundamentally alter or lower their standards. The Supreme
Court noted, however, that technological advances can be expected to “enhance
opportunities to rehabilitate the handicapped or otherwise to qualify them for some useful
employment” (p.412) and that “such advances also may enable attainment of these goals
without imposing undue financial and administrative burdens upon” (p.412) federally
funded programs. In effect, the Supreme Court was sending a message that institutional
refusal to modify academic programs “might become unreasonable and discriminatory”
(p. 413).
Cases that were decided following Southeastern v Davis and that were related to
higher education ranged from admission to academic adjustments for SWDs. In Pushkin
v. Regents o f the University o f Colorado (1981), Pushkin filed suit in the United States
District Court for the District of Colorado, alleging that the University of Colorado had
denied him admission solely due to his handicap in violation of Section 504. The district
court ruled in favor of Pushkin. On appeal, the Tenth Circuit Court of Appeals affirmed.
In deciding whether a student is otherwise qualified for an educational program, the court
held that institutions of higher education may not stereotype SWDs or base their
admission decision solely on the students’ disability, but must consider how the student
can or cannot meet the program requirements.
After a student is admitted to an institution of higher education, it is his or her
responsibility to notify the institution o f his or her disability in order to receive
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accommodations (Satir v University of New England, 2005). Court cases have mostly
ruled in favor of the institution when a student fails to notify the institution of his or her
disability (Kaltenberger v. Ohio College of Podiatric Medicine, 1998; Satir v. University
of New England, 2005). SWDs must provide sufficient documentation of their
disabilities (Kaltenberger v. Ohio College of Podiatric Medicine, 1998); however, a
university cannot impose unnecessary, unduly burdensome documentation requirements
(Guckenberger v. Trustees of Boston University, 1998) and should have a single,
centralized approach for SWDs to seek accommodations (Abdo v. University of
Vermont, 2003).
Institutions of higher education are not required to provide accommodations if the
accommodations become unreasonable or cause an undue hardship on the institution
(Ohio Civil Rights Commission v. Case Western Reserve University, 1996). According
to the ADA, undue hardship includes any action that is unduly costly, extensive,
substantial, disruptive, or fundamentally alters the nature or operations of the
[institution]. (U.S. Equal Employment Opportunity Commission, n.d., p.l). Whether an
accommodation imposes an undue hardship is determined case-by-case, and it is the
burden of the institution to prove an undue hardship (McDonough, 2013). Students have
the right to grievance procedures if they perceive that the institution has discriminated
against them based on their disability or failed to provide accommodations (Shepard v
Irving, 2003).
Non-Education Related Cases
In National Federation o f the Blind v Target Corporation, the National Federation
(NFB) and others filed a class action suit in the California State Court against Target

alleging that its website, Target.com, is inaccessible to those who are blind. The class
action suit alleged that the site was therefore in violation of Title in of the ADA, which
prevents discrimination against the disabled in places o f public accommodations”
(p.951). In addition, the plaintiffs claimed that Target had violated two California civil
rights statutes because it denied PWDs equal access to goods and services offered at a
place of public accommodation as well as a service of a public accommodation. Target
then removed the case to the United States District Court for the Northern District of
California and sought to dismiss the case, arguing that Title UI of the ADA and the
California State statutes did not apply to web sites, given that they are not physical
spaces. Target argued that the laws are only applicable to physical places of public
accommodation and to services offered there. Because Target.com exists only on the
Internet, Target argued that the website was not a place of public accommodation. The
district court disagreed with Target’s argument, denying Target’s motion to dismiss,
reasoning that the inaccessibility of Target.com impeded full and equal enjoyment of
goods and services offered in Target stores pursuant to the ADA. In denying Target’s
motion to dismiss, the district court noted that all entities covered by the ADA:
are required to provide effective communication, regardless of whether they
generally require communicate through print media, audio media, or
computerized media such as the Internet. Covered entities that use the Internet for
communications regarding their programs, goods, or services must be prepared to
offer those communications through accessible means as well. (Web Accessibility
Initiative, 1998, p.l)
Following the denial of the motion to dismiss, the parties entered into a settlement
agreement in 2008, pursuant to which Target would make changes to Target.com
website and related policies.

If other courts follow the judicial reasoning in the Target case, the ADA
could be interpreted to require that websites and online services be accessible to
PWDs. The Target case supports the assertion that the ADA applies to web-based
businesses, including distance-learning programs. Decisions handed down in other
cases involving inaccessible websites ruled that the existing ADA criteria were
ambiguous concerning public spaces and whether that criteria included the Internet
(Access Now, Inc. v Southwest Airlines Co., 2002). Several cases were settled out
of court and did not provide legal judgment for guidance (National Federation of
the Blind v. America Online, 1999; Access Now, Inc. v Claire’s Stores, 2002).
These cases suggest that technology, especially websites, is a central part of the
lives of PWDs. Even though these cases are employment related, there are
implications for higher education because colleges and universities fall under the
covered entities.
Cases Involving Access to Technology
Section 309 of the ADA sets requirements for examinations and courses. This
section states that:
any person that offers examinations or courses related to applications, licensing,
certification, or credentialing for secondary or postsecondary education,
professional, or trade purposes shall offer such examinations or courses in a place
and manner accessible to persons with disabilities or offer alternative accessible
arrangements for such individuals. (Burgoyne & Mew, 2011, p.42)
Between 2011 and 2013, there were several cases filed involving access to technology
(Argenyi v. Creighton University, 2013; Bonnette v. District of Columbia Court of
Appeals, 2011; Elder v. National Conference of Bar Examiners, 2011; Enyart v. National
Conference of Bar Examiners, 2011; and Jones v. National Conference of Bar Examiners,
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2011). Although the cases are related to adaptive technology and the testing
environment, there are several implications for postsecondary institutions with respect to
expanding the use of emerging technology with SWDs in mind.
In the Bonnette v. District o f Columbia Court o f Appeals (2011), Bonnette, a
legally blind law school graduate, filed an action seeking to require that the District of
Columbia Court of Appeals (D.C. Court of Appeals) and the National Conference of Bar
Examiners (NCBE) allow Bonnette to use a computer equipped with an accessible
screen-reading program called JAWS (Job Access with Speech) in order to take the
Multistate Bar Exam. The D.C. Court of Appeals and the NCBE had declined Bonnet’s
earlier request, but had offered her alternative accommodations, including an audio CD
and a human reader for the exam. Bonnette argued that the refusal of her requests
constituted a violation of the requirements of the ADA because she was uncomfortable
with the alternative accommodations that were offered. The court granted Bonnette’s
motion for injunctive relief and ordered that Bonnette be permitted to take the exam using
the JAWS technology. The D.C. Court of Appeals reasoned that just because other
disabled individuals use certain aids, it does not mean that the same aids will work for
other PWDs. The court also stated that Ms. Bonnette would need to establish evidence
that the alternative accommodations that were being offered to her would not make the
exam accessible in the same way as JAWS would for her particular disability. This
would need to be illustrated in order for it to be a requirement for JAWS to be provided.
Unless the defendant could establish that providing this accommodation would
fundamentally alter the nature of the exam or constitute an undue burden, the use of
JAWS should be permitted.
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As evidenced by two similar cases, Elder v. National Conference o f Bar
Examiners (2011) and Enyart v. National Conference o f Bar Examiners (2011), certain
district courts seem to be concerned about the nature of accommodations for PWDs and
ensuring an even playing field. In Elder, a blind University of California Hastings
College of Law graduate student was granted a preliminary injunction by the United
States District Court of the Northern District of California that required he be allowed to
take the Multistate Bar Exam in an electronic format. The Ninth Circuit Court of
Appeals in Enyart granted a blind law school graduate the right to use assistive
technology as well in order to take the Multistate Bar Exam and the Multistate
Professional Responsibility Exam. As in the Bonnette case, the courts in these cases
issued preliminary injunctions, which granted the test-takers the right to use JAWS and
the use of accessible assistive technology to best ensure the test results accurately
reflected the test taker’s ability. Both cases suggest that certain courts are concerned with
enforcing the best ensure statutory standard, which states that the results of an exam
should accurately reflect an individual’s achievement level rather than the limitations of
his or her impairment (Americans with Disabilities Act of 1990), and also ensuring
equality of access and eradication of discrimination against PWDs.
Based on the cases, it appears courts are advocating a move toward a uniform set
of guidelines to follow regarding the evolution of technology. “Assistive technology is
not frozen in time: as technology advances, testing accommodations should advance as
well” (Enyart, 2011, p.8); therefore, “colleges are expected to keep up with technological
advances” (Simon, 2011, p. 103). Although these court cases all specifically address
assistive technology, there are implications for emerging technology.
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Settlement agreements with the Departments of Education and Justice
According to Simon (2011), technology has changed greatly since the OCR first
ruled on the topic and “very little of what exists today was envisioned when the ADA and
Section 504 were first promulgated” (p. 103). In the Wichita State University complaint
with the DOE, the OCR found that the university violated Section 504 mandates by
having a physical contest where students with mobility impairments were unable to
participate (Belch, 2011; Kincaid & Simon, 1994). SWDs must have equal opportunities
to participate in courses, programs, and activities at postsecondaiy institutions
(Americans with Disabilities Act of 1990). Pursuant to Section 504, separate but equal
courses, programs, and activities are prohibited unless they meet the needs o f SWDs
(Jarrow, 1991). According to Harris, Owens, and De Ruiter (2012), technology is an
intricate part of courses, programs, and activities in higher education.
Technology plays an important role in education, and postsecondary institutions
must ensure meaningful access to it (Harris, Owen, & De Ruiter, 2012). In the 1996, the
OCR began a statewide review of Title II of the ADA. California Community Colleges
were developing the capacity to deliver more programs off-site with the use of
technology and began utilizing the Internet and campus Local Area Networks (LAN), but
the majority of the technology was not accessible to students with visual impairments
(California Community College, 1996). The DOE issued a Resolution Letter requiring
California Community Colleges to provide the DOE with information on how they would
remain in compliance with legal mandates. In 1999, the Chancellor’s Office of
California Community Colleges issued guidelines regarding distance education
accessibility for SWDs (University System of Georgia, 2012).
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In 1996, a group of blind and low vision students filed a complaint with the OCR,
alleging that California State University failed to provide access to library resources,
campus publications, and its open computer laboratories to SWDs (University of
California, Los Angeles, 1997). The OCR issued a letter to the president of the
University of California advising him that if a school purchases technology, it is expected
that it be accessible to all students (University o f California, Los Angeles, 1997). After
the DOJ entered into the five, separate letters of early dispute resolutions with Arizona
State University, Case Western Reserve, Pace University, Princeton University, and Reed
College between 2009 and 2010 - disputes that stemmed from the pilot testing of the
Kindle DX, whose controls were not accessible for blind students, the DOE and DOJ
attempted to provide guidance through other resolutions and agreements.
The National Federation of the Blind (NFB), on behalf of the blind students
enrolled at Pennsylvania State University (Penn State), lodged a complaint alleging that
Penn State failed to provide an appropriately accessible technology environment for
students with visual impairments. In 2010, the NFB and Penn State entered into a
voluntary Resolution Agreement as part of the OCR Early Complaint process. The
University of Virginia’s Darden School of Business also entered into a settlement
agreement with OCR after being accused of denying SWDs equal access to university
programs, activities, and effective communication using Kindles in courses (University of
Virginia, Darden School of Business, 2009).
The DOE and DOJ issued a Dear Colleague Letter (DCL) in 2010 to college and
university presidents. The DCL informed these postsecondary leaders that they are
prohibited from allowing the use of technology in courses if the technology is
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inaccessible for all students or where no reasonable accommodations or modifications
exist (U.S. Department of Education, Office for Civil Rights, 2010a). The OCR issued a
second letter in 2011, FAQ, to discuss the application of equal access requirements of the
ADA and Section 504 with respect to using emerging technology. This letter was also to
serve as notice to colleges and universities that even though the original DCL specifically
mentioned Kindles and visually impaired and blind students, the DCL applies to other
emerging technologies and disabilities (U.S. Department of Education, Office for Civil
Rights, 201 lc). After the initial letters of early dispute resolutions were entered
regarding the Kindle DX, other 2009-2010 settlement agreements, and the DCLs in 2010
and 2011, more agreements followed, and there is a growing trend of emerging
technology and website violations (Louisiana Tech, 2013; New York University, 2011;
Northwestern University, 2011; South Carolina Technical College System, 2013;
University of Montana, 2012).
Methodology
In Chapter 3, the researcher analyzed complaints and settlement agreements with
the DOE and DOJ, as well as court cases related to emerging technology in places of
public accommodations, specifically, higher education. The settlement agreements and
court cases were chosen based on the following criteria: (1) included individuals with
disabilities, (2) focused on federal disability mandates that govern higher education, (3)
related to access to emerging technology, and (4) occurred between 2009 and June 2014.
The researcher chose the date range because the DOE and DOJ began receiving
complaints concerning access to electronic readers in 2009 (Arizona State University,
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2010; Case Western Reserve, 2009; and Pace University, 2009) and the conclusion of this
dissertation was June 2014.
The issues forming the bases of the complaints and settlement agreements with
the DOE and DOJ include inaccessibility of course materials, websites, web content and
services (i.e. class assignments, discussion boards, and registration systems), course
material, and E-Learning. The court cases involved to the use of emerging technology
that was inaccessible to SWDs for instructional use by colleges and universities, and
access to accommodations that places o f public accommodations should provide to
PWDs in order for them to have access to benefits and services of their programs and
activities.
In the National Federation o f the Blind v. the Arizona Board o f Regents (2009)
case, Arizona State University participated in a trial pilot program that provided e-text
books to students that were not accessible to blind students. In Feldman v. Pro Football,
Inc. (2008/2011), hearing impaired football fans sued FedEx Field/Pro Football, Inc. for
accommodations, specifically, auxiliary access. Christopher S. Toth, Jamie A. Principato
v. Florida State University (2012) involved two blind students who accused Florida State
University of discrimination because a professor required the use of an inaccessible Webbased application to complete assignments. In the National Federation o f the Blind v.
Mesa Community College (2012), a blind student alleged that he could not register for his
classes, complete online courses and assignments, access student services, or actively
participate in class because of inaccessible technology deployed by the college.
Similarly, Dudley v. Miami University (2014) involves a zoology student who alleges the
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school of utilizing new technology that is not accessible to students with visual
impairments.
The researcher provided an analysis of the aforementioned complaints, settlement
agreements, and court cases. Additionally, the researcher analyzed the Feldman v. Pro
Football (2008/2011) case, where the court issued a ruling (Baker, 2004; Kochan, 2012).
These cases, complaints, and agreements can inform readers about federally mandated
technology accessibility requirements for higher education institutions with respect to
SWDs.
Summary
The demographics of college students have changed drastically over the past
decades (Miles, Hu, & Dotson, 2013). As PWDs’ place in society and treatment by
society has changed, there has been a rapid increase in the number of SWDs attending
college over the last 20 years (Jarrow, 1993; Myers & Bastian, 2010). Numerous antidiscrimination laws have been introduced to maximize participation by SWDs in higher
education (GAO, 2009). According to Kaplin and Lee (1995), there are four sources of
law relevant to the rights of college students with disabilities: Fourteenth Amendment,
federal and state statutes, DOE regulations, and judicial interpretation of law. Section
504 and the ADA are two federal disability laws that require postsecondaiy institutions to
provide equal access to programs, services, and activities (Myers & Bastian, 2010).
It is imperative for school administrators and faculty to have an understanding o f
the legal aspects and compliance issues associated with federal disability law in order to
provide SWDs with equal access (Rothstein, 2010). According to research (Angeli,
2009, Burgstahler and Moore, 2009: and Leyser, Greenberger, Sharoni, & Vogel, 2011),
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administrators and faculty are not well versed in disability law mandates regarding
postsecondary schools. As the Social Model of Disability implies, the lack of disability
knowledge on the part of higher education administrators and faculty creates barriers for
SWDs such as accessibility to technology. The OCR and DOJ CRD are charged with
monitoring private and public colleges and universities to ensure compliance with
Section 504 and the ADA and the elimination of discriminatory barriers. With the
increased use of emerging technology in higher education and the lack of accessibility to
much of the technology by SWDs, there has been an increase in court cases and OCR
complaints filed with the DOE and DOJ (Baker, 2009). The outcome o f these court cases
and OCR complaints can provide guidance for higher education administrators and
faculty.

CHAPTER 3
CASE ANALYSIS
As evidenced by an increase in federal district court cases and complaints filed
with the Department of Education (DOE) and Department of Justice (DOJ), more and
more institutions of higher education are becoming targets of accusations of violating
federal disability mandates (National Federation of the Blind v. Pennsylvania State
University, 2010, U.S. Department of Education, Office for Civil Rights, 2010a). Many
postsecondary administrators and faculty find federal disability mandates ambiguous,
controversial, or complex. As a result, these leaders lack a sound understanding of these
mandates, which in turn creates issues with compliance (Angeli, 2009; GAO, 2009;
Porter, Cormick, & Haynes, 2007; Rao, 2004; Smith, 2008). The purposes of this study
are to (1) identify and describe the legal requirements in federal disability mandates and
case law related to emerging technology, and (2) create a legal framework for higher
education institutions to consider during policy development and implementation of
emerging technology by providing an analysis of existing case law involving emerging
technology and SWDs.
As discussed in Chapter 2, postsecondary students with disabilities have several
channels through which they can challenge discriminatory practices by colleges and
universities. A student can (i) file a grievance with the institution; (ii) file complaints
with the DOE and DOJ; or (iii) engage in a lawsuit with the offending institution.
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According to research, there has been an increase in complaints filed with the DOE and
DOJ and lawsuits filed in federal district courts (Goldman, 2010; U.S. Department of
Education, Office for Civil Rights, 2010a; Rothstein, 2013; Villarreal, 2002). The
complaints and rulings provide examples of how some institutions have been found in
violation of federal disability mandates. In addition, resolution of complaints and court
decisions provide a set of principles and offer guidance that can be used to interpret
federal disability mandates and enlighten administrators on how to ensure institutional
compliance with the same. In Chapter 2, the research is focused on providing a basis for
interpreting the historical and current status of federal disability mandates and providing
the federally mandated technology accessibility requirements for higher institutions that
protect SWDs in the higher education setting. This chapter examines and analyzes
federal district court cases and complaints filed with the Departments of Education and
Justice concerning accessibility issues with respect to the deployment of emerging
technology.
This Chapter will be divided into three sections: (I) pre-Dear Colleague Letters
(emerging technology complaints that led to the Dear Colleague Letters), (II) Dear
Colleague Letters, and (III) post-Dear Colleague Letters (emerging technology
complaints and cases that were filed after the Dear Colleague Letters). The OCR, a
division of the Department of Education, issues Dear Colleague letters and other policy
guidance to:
A. provide [institutions] with information to assist them in meeting their
obligations.
B. provide members of the public with information about their rights, under the
civil rights laws and implementing regulations that [it] enforce[s] (U.S.
Department of Education, Office for Civil Rights, 201 la, p. 1)
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OCR’s legal authority is based on those laws and regulations (U.S. Department of
Education, Office for Civil Rights, 201 la). Although these letters “do not add
requirements to applicable law, they provide information and examples to inform
[institutions] about how OCR evaluates whether covered entities are complying with their
legal obligations” (U.S. Department of Education, Office for Civil Rights, 201 la, p. 1).
The DOE and DOJ are tasked with taking action concerning allegations of
discrimination. The Department of Education, Office for Civil Rights (OCR) can resolve
cases in the following ways:
1. The OCR can supervise an Early Compliant Resolution (ECR), pursuant
to which the opposing parties resolve the dispute in some manner
agreeable to them.
2. Another method is a Section 302 Resolution Agreement, which is an
agreement reached during an investigation, but with no OCR formal
determination.
3. An additional method is Investigation Determination, which can be
determined: (a) insufficient evidence or (b) noncompliance-304 resolution
agreement or enforcement action.
4. The OCR can also resolve cases my monitoring institutions’
implementation of resolution agreement (U.S. Department of Education,
Office for Civil Rights, 2012).
The DOJ may issue one of three letters or a combination of the three:
1. Letter of Resolution: if an institution voluntarily takes actions to come into
compliance before a Letter of Findings is issued, a Letter of Resolution is
entered and explains the next steps for the institution is required to take or
promises to take, or includes a form Settlement Agreement—voluntary
actions that needs to be monitored.
2. No Violation Letter: institution is found to be in compliance.
3. Violation Letter: institution is found to be out o f compliance (U.S.
Department of Justice, Civil Rights Division, 1998).
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Additionally, a Letter of Concern, which states that there is insufficient evidence to
support violations or findings but identifies concerns, can be issued (U.S. Department of
Justice, Civil Rights Division, 1998). Although these complaints/compliance reviews,
agreements, resolutions, and letters do not have the precedential authority of Supreme
Court cases, they shed light on how the DOE and DOJ might interpret postsecondary
institutions’ obligations under federal disability mandates.
In connection with entering into a settlement agreement with Louisiana Tech
University, Hill, Deputy Assistant Attorney General, Civil Rights Division, declared that
emerging technology is changing the way students learn, and institutions of higher
education must ensure that SWDs are not excluded and that the use of emerging
technology is accessible to them (Louisiana Tech University, 2013). “Accessible means
that a person with a disability is afforded the opportunity to acquire the same information,
engage in the same instructions, and enjoy the same services as a person without a
disability in an equally effective and equally integrated manner, with substantially
equivalent ease of use” (South Carolina Technical College System, 2013, p. 1).
Pre-Dear Colleague Letters
Prior to the Dear Colleague Letters, which were issued in 2010 and 2011, many
universities and colleges were deploying emerging technology for instructional methods,
which were inaccessible to SWDs (Reisinger, 2009; U.S. Department of Education,
Office for Civil Rights, 2010a). Several postsecondary institutions participated in the
pilot program with Amazon, which allowed students to use an e-Reader, the Kindle DX,
for instructional purposes. However, the e-Reader was inaccessible to SWDs,
specifically, those with visual impairments, and in response, the National Federation of

the Blind filed complaints, on behalf of blinds students who attended the pilot programs
schools, with the OCR (Arizona State University, 2010; Case Western Reserve, 2009
Pace University, 2009; Princeton University, 2010; Reed College, 2009; University of
Virginia, Darden School of Business, 2009). The issues associated with these
complaints, along with those from Pennsylvania State University in 2010, led to the first
Dear Colleague Letter issued by the DOE and DOJ in 2010 and 2011 (Pennsylvania State
University, 2010; U.S. Department of Education, Office for Civil Rights, 2010a).
Institutions were found by the OCR to be in violation of Titles II and III of the ADA,
which require that students with disabilities have full and equal enjoyment of all the
goods and services of public and private universities and colleges, and Section 504 of the
Rehabilitation Act, which requires institutions that receive federal funds to afford
students with disabilities opportunities to participate in or benefit from college and
university aids (U.S. Department of Education, Office for Civil Rights, 2010b).
University of Virginia, Darden School of Business
A complaint was filed with the U.S. Department of Education’s District of
Columbia Office for Civil Rights (OCR) on June 25,2009. The complaint stated that the
decision of the University of Virginia’s Darden School of Business to enter into a Kindle
DX, a hand-held electronic book (e-book) reader, two-semester pilot program with
Amazon.com discriminated against blind and visually impaired students. Students who
are blind or have visual impairments were unable to benefit from the use of the pilot
program because the e-reader was not accessible to them, and alternative formats would
not provide equal benefits.

As a result, the complaint alleged that participation in the pilot program was a
violation of Section 504. Section 504 provides that any program receiving federal
financial aid is prohibited from discriminating on the basis of disability, and Title II of
the ADA prohibits public entities from discriminating based on disability (Americans
with Disabilities Act, 1990). The DOJ joined the DOE in resolving this matter. On July
23,2010, Darden signed the letter of agreement to resolve the dispute. The Darden
School of Business agreed to not require, purchase, or incorporate electronic books for
instructional use by students unless they were fully accessible to all students or they
could provide a reasonable accommodation or modification that was equally effective as
the electronic book.
Pace University
The National Federation of the Blind (NFB) and the American Council of the
Blind (ACB), both United States membership organizations of blind and visually
impaired individuals, filed a complaint with the DOJ on behalf of its members. The
complaint alleged that when Pace University participated in the pilot program with the
Kindle DX, it violated Title III of the Americans with Disabilities Act of 1990 (ADA)
and Section 504 of the Rehabilitation Act of 1973 (Section 504) because the technology
was not accessible to all students. In the fall o f 2009, Pace University, along with five
other universities, participated in a pilot program with Amazon.com where the e-reader
would be used in classroom settings. Although the Kindle DX allowed students to
download textbooks, annotate and highlight text, among other benefits, individual with
visual impairments were unable to share in the benefits. Title III of the ADA mandates
that institutions of higher education must provide full and equal access to all goods and
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services of their institutions (Americans with Disabilities Act of 1990). An equivalent can
be used only if doing so is necessary to ensure access; however, the modified offering
must be as effective as what is provided to others (Americans with Disabilities Act of
1990).
Despite Pace denying violating Title Ed of the ADA and Section 504, on
December 17,2009, the university and the DOJ CRD entered into a resolution.
According to the Letter of Resolution, D.J. No. 202-61-117, Pace University agreed not
to purchase, require, recommend, or promote any e-books for instructional use unless
they were fully accessible to all and created a policy reflecting these terms. Additionally,
future modifications to technology will be determined on a case-by-case basis.
Reed College, Case Western Reserve University, and Princeton University
Unlike Pace University, who denied the violations, Reed College neither denied
nor accepted that its pilot program violated its obligations under Title III of the ADA and
Section 504. However, Reed College also entered into a resolution with the DOJ on
December 18,2009 under almost identical terms as Pace University. Similar to Reed
College, Case Western Reserve University did not deny or accept that their pilot program
violated its obligation under Title III of the ADA and Section 504. On December 22,
2009, Case Western Reserve University entered into a resolution with the Department of
Justice. Princeton University denied violating Section 504 and Title III of the ADA but
was committed to ensuring equal access for students with disabilities. A resolution was
completed on March 24,2010.
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Pennsylvania State University
The NFB lodged a complaint with the OCR against Pennsylvania State University
(Penn State) on November 12,2010, alleging that the university failed to provide an
accessible technology environment to include library services and websites, university
websites, course management systems, classrooms (smart podiums), clickers, bank ATM
and websites, and even websites for its Office of Disability Services for those with visual
impairments or who are print disabled. Blind students and professors at Penn State
alleged that the nature of technology was widely inaccessible for those with visual
impairments or who were blind. On behalf of the blind students and professors, the NFB
asked the DOE to investigate whether or not Penn State violated Section 504 and Title II
of the ADA and evaluate corrective actions.
Although Penn State did not admit to any wrongdoing, they mutually agreed to
enter into a voluntary Resolution Agreement with the NFB. Penn State agreed to
implement
a strategy to make electronic and information technology systems used on its
campuses fully accessible to blind students, faculty, and staff. The information
technology systems covered include course management systems, Web sites,
classroom technology, library resources, banking services, and more.
(Pennsylvania State University, 2010, p. 1)
The university’s main initiatives were to (a) conduct an audit of its technology
environment, (b) establish an Electronic and Information Technology (EIT) Policy
Statement, which will guide its accessibility strategy across all disciplines, (c) develop
and institute procedures for purchasing only EITs in order for all to equally benefit,
except when unfeasible (d) conduct training and provide tools to support all levels of the
University, (e) hire person to monitor compliance (f) hire full-time person at each campus
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to attend accessibility conferences and then provide training to senior administrative
leadership, (g) work with outside vendors on creating accessible products, and
(h) implement accessible technology (i.e. websites, clickers, equipment, ATMs).
A settlement agreement was signed on October 11,2011. Although the complaint raised
issues of pervasive and ongoing discrimination, it was considered a wakeup call, a
continuing campaign against inaccessible technology, and the most comprehensive
settlement to date because it addressed multiple accessibility concerns (Danielsen, 2010).
National Federation of the Blind et al. v. The Arizona Board of Regents
Arizona State University (ASU) also participated in Kindle DX pilot program in
the fall o f2009, whereby students who were registered for the two-semester Human
Event course would receive the e-Reader for course-related use. On behalf of ASU’s
blind students, the NFB, the ACB, and Darrell Shandrow, a blind ASU student, filed a
lawsuit against ASU and the Arizona Board of regents (ABOR) in the United States
District Court for the District of Arizona, accusing the university of violating Section 504
and title II of the ADA. The plaintiffs alleged that the e-Reader was inaccessible to this
group of individuals.
ASU’s pilot program was specific to three sections of the Human Event course,
which was only being offered to their Barrett Honors College students. No blind students
were admitted to Barrett Honors College. Because Shandrow could not establish
standing under the legal concepts of threatened harm (credible threat of injury), dignitary
harm, or injury to a tuition-payer, the complaint was dismissed for lack of standing.
With respect to threatened harm, Shandrow could not identify ASU policies that were
considered discriminatory against Shandrow or other blind students because there was no

78
proof that the Kindle DX would be extended to students outside of Barrett Honors
College or that blinds students would enroll in the program. Additionally, Shandrow’s
knowledge of the pilot program did not give rise to the level of injury necessary to prove
dignitary harm because there was no proof of overt discrimination. Although the plaintiff
contended that he suffered economic injury because his tuition contributes to ASU
purchases of inaccessible technology, the court found the payments that Shandrow made
for tuition did not cause measurable harm and that tuition-paying students do not have the
right to challenge university spending because it would “hamstring a university’s
freedom to spend money in a way its administration determines benefits the student body
and the community as a whole” (p.3). The NFB and ACB agreed to dismiss the lawsuit,
with prejudice.
NFB and ACB also requested that the DOJ launch an investigation as well.
Although, ASU and ABOR denied any violation of the law, a settlement agreement was
entered into on January 8,2010, which involved the DOJ. Both parties, ASU/ABOR and
NFB/ACB agreed that “unnecessary barriers to access to books and information should
be eliminated, and that the emergence of new e-book reading technologies that benefit the
sighted also has the potential to benefit the blind students and faculty” (Arizona State
University, 2010, p. 1) In the agreement, ASU promised to ensure that all other deployed
technology be accessible to all but that they would continue with the Kindle DX in order
to fulfill contractual obligations.
Dear Colleague Letters
The DOE and DOJ issued a Dear Colleague (DCL) letter, addressed to college
and university presidents, on June 29,2010 with the purpose of expressing concern in

respect to colleges and universities using e-readers that are not accessible to students who
are blind or have impaired vision and the many complaints regarding compliance.
Additionally, the DCL served to bring awareness to institutions of their legal obligations
under federal disability law when deploying emerging technology. According to Section
504 and the ADA, if emerging technology is utilized at an institution, it must be
accessible to all students, including those with disabilities. The only exception is that the
institution must be able to provide accommodations or modifications that will allow them
to receive educational benefits in an “equally effective and equally integrated
manner

acquire the same information, engage in the same interaction, and enjoy the

same services as [others]” (U.S. Department of Education, Office for Civil Rights, 2010a,
p.l).
In their capacity as the agencies that enforce and interpret Section 504 and the
ADA, the DOE and DOJ asked colleges and universities to refrain from using e-readers
and other emerging technology for instructional or informative manners unless such
technology is accessible to all students. The departments also stated that because
technology is “essential to the learning process” and a “hallmark of the future” (U.S.
Department of Education Office for Civil Rights, 2010a p.3), these efforts could aid in
removing unnecessary barriers in the higher education arena and prepare students for
success.
Despite outlining the legal requirements concerning the use of emerging
technology in the DCL, the DOJ and DOE released a follow-up to the document,
Frequently Asked Questions About the June 29, 2010, Dear Colleague Letter (DCL
FAQ), on May 26,2011. The goal of the follow-up document was to expand the scope o f
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the first letter, provide further clarification, and provide additional guidance and tips
about institutions’ obligations. Although the DCL focused on emerging technology that
lacked an accessible text-to-speech functions and referenced colleges and university
settings, the DCL FAQ stated that other emerging technology is to be treated in the same
matter, including websites and online programs, and that elementary and secondary
schools must comply. Additionally, the DCL FAQ stresses the importance of planning to
ensure accessibility.
Post-Dear Colleague Letters
Although the DOE and DOJ expressed their concerns and provided guidelines in
the DCL and the DCL FAQs, there were several complaints filed by SWDs with regard to
inaccessible technology. There were also several complaints filed in federal district
courts. Several of the complaints and agreements are ongoing.
Departments of Education and Justice Complaints
Many universities and colleges continued to deploy emerging technology for
instructional methods, which were inaccessible to SWDs after the DCL. As before the
DCL, the NFB filed many of the complaints with the DOE and DOJ on behalf of SWDs.
Institutions were found by the DOE and DOJ to be in violation of Titles II and III of the
ADA and Section 504.
New York University and Northwestern University
In 2011, the NFB requested that the DOJ investigate New York University’s and
Northwestern University’s use of an adopted suite of free software services, Google Apps
for Education. The NFB’s complaint alleges that the universities are acting in a
discriminatory manner in violation of the ADA by using Google products that are not
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fully compatible with technology that translates written words into speech for blind
students. The universities utilized the free suite for campus e-mail and classroom
services in order for students to collaborate on assignments. Google Apps remain
inaccessible and the complaint remains unresolved at the conclusion of this dissertation.
University of Montana
Travis Moses, a blind student, is a senior at the University of Montana (UM), a
public research university, and is majoring in social work. Mr. Moses alleges that he was
unable to complete his homework because UM uses an online program that is
inaccessible to him. In May 2011, the Alliance for Disability and Students at the
University of Montana (ADSUM) filed a complaint with the DOE against UM, alleging
that it is discriminating against students with disabilities because of its use of educational
technologies that are inaccessible to blind students.
The complaint states that UM’s learning management system (Moodle) has class
assignments, materials, live chat, and discussion board functions that are inaccessible to
blind students. Additionally, there are issues with inaccessible documents that are
scanned on webpages and websites, videos, library database materials, course registration
through Cyber Bear, and classroom clickers. Allegedly, the use of a screen reader does
not help to solve any of the issues and professors are not required to participate in
training to use the software properly.

Moses and other students felt that UM had not

progressed after years of student complaints regarding inaccessible technology, which
has created barriers to their learning and timely graduation. Because UM students do not
have full access to programs and course material, they allege that UM is violating the
ADA.
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UM responded by creating an accessible technology plan, which included (a)
providing the DOE with details on their policies, practices, and records related to
inaccessible technology, (b) adding student staff to address video captioning problems,
(c) requiring professors to turn in videos early enough for student staff to add caption, (d)
working on inaccessible technology in efforts to make them accessible, (e) hiring an IT
person who will ensure technology is accessible on the front end, and (f) training staff
and faculty on Moodle.
South Carolina Technical College System
The OCR initiated a compliance review with the South Carolina Technical
College System (SCTC), which is a public secondary education system comprised of
sixteen technical colleges that receives federal funds from the DOE and is operated by the
State Board for Technical and Comprehensive Education (SBTCE). The purpose was to
find out if SCTCS’s communications with SWDs were as effective as those students
without disabilities. SCTCS is prohibited from discriminating on the basis of disability
because they receive federal funds (Section 504, Rehabilitation Act of 1973).
The OCR examined how accessible websites (over 100 websites were examined),
e-mail, course management systems (online courses), student information systems
(registration and grade reporting), and libraiy resources and websites were inaccessible to
SWDs. The review concerned SBTCE but focused mainly on two campuses of SCTCS:
Florence-Darlington Technical College (FDTC) and Harry-Georgetown Technical
College (HGTC). Based on the review, the OCR found SCTCS was out of compliance
because their websites were not readily accessible to students who require assistive
technology and were therefore out of compliance with Section 504 and Title II o f the
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ADA, which prohibits elementaiy and secondary education systems from discriminating
on the basis of disability regardless if they receive federal hinds. The OCR also found
that many websites were not fully compliant with Section 308.
In response to the OCR findings, SBTCE agreed to implement fully the resolution
set by the OCR. The OCR, SBTCE, and SCTCS entered into a resolution agreement in
March of 2013. SBTCE agree to draft a directive to be reviewed and approved by OCR
and to be sent annually (at the beginning of the academic year) to college presidents and
system office staff. The directive will explain how each college will ensure accessibility
to websites by following information standards, conducting annual website reviews, and
assigning one contact person to oversee the review. Afterwards, the colleges will submit
their website reviews, including findings and corrective actions. A resource guide must
be created, which will be made available to those offering and designing online courses
and websites, in order to provide information about accessibility standards, requirements,
and links to reference materials.
Louisiana Tech University
At Louisiana Tech University, a public, four-year research institution that is a
member of the University of Louisiana System, a blind student filed a complaint against
the university alleging that he was unable to participate in a course because the professor
used an internet-based learning application, MyOMLab, that was inaccessible to him.
MyOMLab, which was available twenty-four hours per day, was used for tutorials,
completion of homework, and administration of tests. After a month into the quarter and
raising die issue of accessibility to the professor and the Office of Disability Services, the
student was forced to withdraw from his class because he was unable to access course
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materials, which caused him to fall behind in the course. The student experienced similar
discrimination in a different and subsequent regular course when he was not provided
accessible course materials. The university is mandated by Title II of the ADA not to
exclude students with disabilities from participating in or enjoying the benefits of
services, programs, or activities of the university (Americans with Disabilities Act of
1990).
In efforts to remedy the complaint, the DOJ entered into a settlement agreement
with Louisiana Tech University and the Board o f Supervisors for the University of
Louisiana System on July 23,2013. As part of the settlement agreement, the university
agreed to “implement a policy that requires the deployment of accessible technology and
course content in [their] setting” (Louisiana Tech University, 2013, p. 13). In addition,
the university was also required to complete a review to ensure that “all technology,
including websites, instructional materials and online courses, and other electronic and
information technology for use by students or prospective students, is accessible”
(Louisiana Tech University, 203, p. 13). Other requirements of the agreement included
training instructors and administrators on requirements set by federal disability law,
specifically the ADA, and paying damages to students ffom the university and the Board.
As related to the Office of Disability Services, the office should act as a liaison between
students and faculty, serve as the main point of contact for ADA issues, supervise
university-recognized modifications, respond to student request in a timely manner, and
ensure that the grievance and ADA policies are revised and adhered.
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Complaint Filed in District Courts
District Courts have also seen a proliferation of lawsuits regarding SWDs and
their lack of access to emerging technology in the higher education setting (Goldman,
2010; Rothstein, 2013). The cases range from inaccessible emerging technology to
inaccessible websites. Two of the cases settled out of court and one case is ongoing.
Additionally, one circuit court case is a non-higher education related case but provide
implications for higher education.
Toth and Principato v. Florida State University Board of Trustees
Christopher Toth first enrolled at Florida State University (FSU) in the fall of
2008 in pursuit of a bachelor’s degree in Computer Science, and Jamie Principato first
enrolled at the same institution in the fall o f 2009 in pursuit o f a bachelor’s degree in
Psychology. Toth and Principato are both blind students whose majors either required
them to complete math courses for graduation or complete particular math courses as
prerequisites for other major courses.
The Department of Mathematics at Florida State University uses the eGrade
software for homework, quizzes, and tests. However, eGrade is inaccessible to visually
impaired students who require the use of screen access or screen reader (i.e. JAWS or
Zoomtext). Allegedly, the use of inaccessible software prevented Toth and Principato
from successfully completing their required math courses, which served to delay their
graduation and thus increase out-of-pocket tuition. Toth and Principato filed a complaint
with the United States District Court for the Northern District of Florida (Tallahassee
Division) alleging that FSU violated state and federal disability laws by virtue of the fact
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that the instructional eGrade software was inaccessible to visually impaired students and
that FSU had not provided reasonable accommodations that the law requires.
Toth’s Pre-Calculus Algebra course, MAC 1140, required him to complete
homework and quizzes via an on-line eGrade system. They system was inaccessible with
his screen reader, which caused him to drop the class using an administrative drop. In a
subsequent class, College Algebra-MAC 1105, the same issue existed, and Toth had to
drop the class also but with a Withdrawal Drop (WD), a drop that negatively affected his
transcript. Toth’s GPA decreased, and he lost his full scholarship. The MAC 1140
professor used a brand of clickers, PRS Transmitters, to take attendance and award bonus
points, which were not accessible to Toth or Principato. Toth, in his third attempt to
complete the course, and Principato, in his first attempt to complete the course, each
received a letter grade of D. FSU’s student registration web page requires students to
respond to a visual CAPTCHA (Computer Automated Public Turing Test to tell
Computers and Humans Apart). This visual system was inaccessible to students with
visual impairments.
FSU, which is administered by the Florida State University Board of Trustees and
is a part the executive branch of State of Florida, must abide by Section 504 because it
receives federal financial assistance (i.e. financial aid) and is subject to the ADA because
it is considered a governmental entity. The plaintiffs accused FSU of discrimination on
the basis of their disabilities and brought claims under three counts: (1) violation o f Title
II of the ADA, (2) violation of Section 504, and (3) violation of a local State of Florida
statute. The Florida Accessible Electronic and Information Technology Act prohibits
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discrimination by state agencies regarding access to electronic information and
information technology. In their complaint, Toth and Principato alleged that FSU had:
1. Failed to maintain policies and procedures to ensure compliance with [Section
504 and the ADA], specifically policies that provide equal access and effective
communication to individuals with disabilities;
2. Failed to ensure that communication with the plaintiffs were as effective as
communications with non-disabled peers;
3. Failed to provide auxiliary aids and services or to modify policies and procedures
to prevent discrimination;
4. Failed to provide reasonable modifications of policies, practices, and procedures
set forth in plaintiffs’ approved accommodation plans;
5. Purchased and deployed new equipment and software that is inaccessible to
plaintiffs after the effective date of [Section 504 and the ADA];
6. Failed to provide educational opportunities and information in a manner that is
timely, equally effective and equally integrated; and
7. Otherwise discriminated against Toth and Principato. (Chistopher Toth and Jamie
Principato v. Florida State University Board of Trustees, 2011, p.20)
Among Toth’s and Principato’s demands for judgment were:
1. Declaration that FSU violated Section 504 and injunction to prohibit them from
violating Section 504, the ADA, and the Florida Accessible Electronic and
Information Act;
2. Ensure educational technology is accessible to visually impaired students;
3. Allow plaintiffs to enroll in current semester, waive tuition and fees for courses in
question, and elimination of plaintiffs’ “Ds” in courses in question;
4. Provide textbooks and other educational material in accessible electronic format
in advance of taking course and develop procedures to provide materials before
class;
5. The Student Disability Resource Center and Math Department must make
grievance policy available.
6. Train faculty and staff in the Mathematics Department, Registrar’s Office and
SDRC about their obligations under federal disability mandates. (Christopher
Toth and Jamie Principato v. Florida State University Board of Trustees (pp.2425)
FSU opted to enter into a settlement agreement with Toth and Principato. Pursuant to the
settlement agreement, (i) Toth and Principato were each paid $75,000.00; (ii) FSU agreed
to future procurement of digital technology and instructional materials that will be
accessible to blind students; (iii) FSU agreed to take necessary steps to remove
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accessibility barriers for blind students to the extent required by law; (iv) FSU agreed to
explore the development of an institutional policy with respect to accessible instructional
technology and content; and (v) FSU agreed to post its existing Section 504 and Title II
of the ADA grievance policy on the Student Disability Resource Center website and to
provide blind students with a hard copy in Braille. In addition, Principato filed a separate
complaint with the OCR in 2010 with regard to inaccessible technology, in particular,
eGrade. FSU agreed to make eGrade accessible to all students by the fall of 2011.
Ibanez and NFB v. Maricopa Community College District
Ibanez and National Federation o f the Blind v. Maricopa Community College
District and Mesa Community College (2012) involved a blind student who was pursuing
an associate’s degree at Mesa Community College (Mesa), one of several campuses
within Maricopa Community College District (Maricopa). Ibanez used a screen reader
software, Jaws Access for Windows (“JAWS”) and braille as his primary tools for
reading. Because Maricopa receives federal financial assistance and is considered a
public entity, it must comply with both Section 504 and Title II of the ADA. Ibanez
alleged that Maricopa discriminated against him by denying him the same educational
opportunities as sighted students from 2009 to 2011. With the help of the NFB, Ibanez
filed a complaint in 2012 against Maricopa and Mesa in the United States District Court
for the District of Arizona.
In his complaint, Ibanez alleged that that Maricopa and Mesa utilize websites that
are inaccessible to blind students, which hinders his ability to register for classes, monitor
his student e-mail account, and retrieve institutional information. Although inaccessible
to blind students, several classes require the use o f Blackboard, an online course
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management software program, or Web CT, a computer system, for reading assignments
and the use of clickers. Ibanez was also unable to access MyMathLab, a program used
for math courses, and programs used for Spanish class. The use of videos without audio
description and Google applications (i.e. Google Calendar) are often used in courses, but
can only be accessed through the MyMaricopa and MyMesa internet portals, which are
inaccessible to blind students. Additionally, the financial aid office implemented a signin system for students desiring to speak with a financial aid representative, which was
inaccessible to blind students.
Ibanez and the NFB brought claims under Section 504 and the ADA. According
to Section 504, “[n]o otherwise qualified individual with a disability...shall, solely by
reason of her or his disability, be excluded from the participation in, denied the benefits
of, or be subjected to discrimination under any program or activity receiving Federal
Financial assistance” (Section 504 of the Rehabilitation Act of 1973,29 U.S.C § 794[a]).
Under Title II of the ADA, “no qualified individual with a disability shall, by reason of
such disability, be excluded from participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to discrimination by any such
entity” (Americans with Disabilities Act of 1990,42 U.S.C § 12132) and is guaranteed
equal access to benefit from an institutions services, programs, or activities. According
to the complaint, the college:
1. Failed to maintain policies and procedures to ensure compliance with [Section
504 and the ADA], specifically policies that provide equal access and effective
communication to individuals with disabilities;
2. Failed to ensure that communication with Mr. Ibanez were as effective as
communications with non-disabled peers;
3. Failed to provide auxiliary aids and services or to modify policies and procedures
to prevent discrimination;
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4. Purchased and deployed new equipment and software that is inaccessible to Mr.
Ibanez after the effective date of [Section 504 and the ADA];
5. Failed to provide educational opportunities and information in a manner that is
timely, equally effective and equally integrated; and
6. Excluded Mr. Ibanez from a class solely because he is blind; and
7. Otherwise discriminated against Ms. Ibanez, (p. 13)
The complaint was dismissed pursuant to stipulation April 24,2013. According to
Joseph B. Espo (2014), a Brown, Goldstein, & Levy, LLP attorney and representative for
plaintiff, the case was dismissed by the court after the partied voluntarily agreed to a
confidential settlement.
Dudley v. Miami University
On January 10,2014, Aleeha Dudley filed a complaint against Miami University
in the United States District Court for the Southern District of Ohio, Western Division,
alleging that the university denied her equal access to the university’s programs and
activities. In her complaint, Dudley alleges that in denying her equal access, the
university has violated Section 504 and the ADA. Dudley, an undergraduate student, is
pursuing a bachelor’s degree in zoology in hopes of becoming a veterinarian. As a
student with a disability, Dudley alleges that the university has denied her an equal
opportunity to learn in the same maimer as her sighted peers because the institution is
using software programs that are inaccessible to blind students. Additionally, Dudley
alleges that the university:
failed to provide her timely and adequate access to: (1) Braille textbooks, (2)
useful tactile graphics, (3) timely course materials in accessible format including
handouts, assignments, PowerPoint presentations, and class notes, and (4) trained
assistants to follow full and meaningful participation in all class activities, (p.2)
Because Miami University is a part of the executive branch of the State o f Ohio, it is
considered a government entity and, as such, must adhere to Title II o f the ADA. Title II
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mandates that “no qualified individual with a disability shall, by reason o f such disability,
be excluded from participation in or be denied the benefits o f the services, programs, or
activities of a public entity, or be subjected to discrimination by an such entity”
(Americans with Disabilities Act of 1990,42 U.S.C § 12132). Section 504 also governs
the university because it receives federal financial assistance from the DOE. Section 504
states that “[n]o otherwise qualified individual with a disability....shall, solely by reason
of her or his disability, be excluded from the participation in, be denied the benefit of, or
be subjected to discrimination under any program receiving financial assistance” (Section
504 of the Rehabilitation Act of 1973, 29 U.S.C § 794[a]).
From 2011 to 2014, Dudley alleges that the university was using emerging
technology in its instruction that is inaccessible to blind students in violation of Section
504 and the ADA. In Dudley’s College Chemistry course, the instructor used two online
software programs, Smartworks and Tumitin. Both programs were used to manage and
collect course assignment. The programs were inaccessible to Dudley because they were
not compatible with her screen reading software. In Dudley’s Biology Concepts class,
the instructor used an online software program, LeamSmart, to manage homework
assignments, and in Organic Chemistry, the instructor distributed and managed
assignments via another online software program, Sapling, both of which were
inaccessible to Dudley’s screen reader software. In the Fundamentals of Ecology course,
the professor posted assignments on their Niikha portal, a learning management software
program that required students to download class materials and also distributed
assignments through Google Drive. Both technologies were inaccessible to Dudley. The
Pre-Calculus course required the use of WebAssign to manage homework assignments,
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the Genetics course professor used Sheets, a Google proprietaiy software, and the
instructor in the statistics course used MyStatLab to manage homework assignments. As
a result, Dudley was unable to access course assignments, experienced difficulty
submitting assignments, and needed more time to complete assignments than her sighted
peers. By not having access to technology used for instructional purposes, among other
issues, Dudley alleges that she performed below her potential, which could affect her
ability to gain acceptance into veterinarian school
In her attempts to communicate with Miami University’s Office of Disability
Resources (ODR), Dudley experienced more accessibility problems. The ODR uses
Google Calendar to setup appointments with Dudley, but Google Apps are inaccessible to
Dudley. In addition, Dudley was unable to use the university’s online student services
portal, BannerWeb, which is a program used for registration. In all of these instances of
inaccessibility, alternative technology proved inferior and did not provide equal
educational benefits to Dudley. As stated in the complaint and quoted from the Dear
Colleague Letter issued by the Departments of Education and Justice:
Requiring use of an emerging technology in a classroom environment when the
technology is inaccessible to an entire population of individuals with disabilitiesindividuals with visual disabilities-is discrimination prohibited by the Americans
with Disabilities Act of 1990 (ADA) and Section 504 of the Rehabilitation Act of
1973 (Section 504) unless those individuals are provided accommodation or
modifications that permit them to receive all the educational benefits provided by
the technology in an equally effective and equally integrated manner, (p.l)
According to the complaint, despite a cautionary letter written by the general counsel for
the University System of Ohio to its member institutions, inaccessible technology
continued to be used for instructional purposes. The letter, which was separate from the
DCL, informed the colleges of their obligation under Section 504 and the ADA:
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Each of our University System of Ohio institutions is subject to the
nondiscrimination requirements of Section 504 of the Rehabilitation Act and the
ADA. Thus, vigilant compliance programs must be in place to review and
monitor, on an ongoing basis, all websites established by schools and the various
educational aids used at each school. It also is important to monitor online or
web-based learning content created and used by our faculty to ensure hill
accessibility. Additionally, online programs that are provided by the school
through a contractual or other arrangement also are under the obligation to make
modifications to avoid disability-based discrimination.
Please consider directing your accessibility compliance staff to use the enclosed
document to aid in their audit of your school’s use of existing and emerging
electronic technology and learning aids. Hopefully, an audit will verify your
efforts in complying with these federal requirements and further enrich the
learning opportunities of your students, (p.25)
In her complaint, Dudley alleges that Miami University is in violation of Section 504 and
ADA because the university has:
1. Failed to maintain policies and procedures to ensure compliance with [Section
504 and the ADA], specifically policies that provide equal access and effective
communication to individuals with disabilities;
2. Failed to ensure that communication with Ms. Dudley were as effective as
communications with non-disabled peers;
3. Failed to provide auxiliary aids and services or to modify policies and procedures
to prevent discrimination;
4. Failed to provide reasonable modifications of policies, practices, and procedures;
5. Purchased and deployed new equipment and software that is inaccessible to Ms.
Dudley after the effective date of [Section 504 and the ADA];
6. Failed to provide educational opportunities and information in a manner that is
timely, equally effective and equally integrated; and
7. Otherwise discriminated against Ms. Dudley, (p.31)
At the completion of this dissertation, the lawsuit is ongoing.
Feldman v. Pro Football, Inc.
Feldman v. Pro Football, Inc. (2008/2011) involved a lawsuit pursuant to which
certain hearing-impaired Washington Redskins fans (Plaintiffs) who were not satisfied
with the auxiliary aids provided by Pro Football, Inc., the owner of the Redskins, and
WFI Stadium, which operates FedEx Field. The Plaintiffs claimed that they were unable

to benefit from assistive technology devices that FedEx Field provided, which were
Assistive Listening Devices (ALD). As a result, they demanded that the information
projected over the stadium’s public address system (“PA”) be provided using a
captioning system in the stadium bowl and the stadium concourse levels. Plaintiffs
argued that the information captioned should include activities and announcements that
occur before, during, and after football games. With the assistance of the National
Association of the Deaf (NAD), Shane Feldman contacted FedEx Field in 2003
requesting alternative auxiliary aids or services be provided that would allow Plaintiffs
better access to information that is broadcasted over the PA, which included captioning
on the Sony JumboTrons and video monitors. Although FedEx Field offered several
options for auxiliary aids, the parties could not reach an agreement. The Plaintiffs and
the NAD alleged that the Defendants violated Title III of the ADA, and then filed a
lawsuit in the United States District Court for the District of Maryland (District Court) on
August 31,2006. The District Court held that the FedEx Field venue, which is
considered a place of public accommodation under Title III o f the ADA, must provide the
deaf and the hearing impaired with auxiliary aids and services in order for them to benefit
equally from the content broadcasted over the PA, including game-related information,
emergency information, advertisements, public service announcements, and music lyrics.
On appeal, the United States Court of Appeals for the Fourth Circuit (Fourth Circuit)
affirmed the District Court’s ruling.
In connection with the Plaintiffs’ and NAD’s request for auxiliary aids for hearing
impaired persons, FedEx Field began captioning, on both sides of the stadium,
emergency evacuation and game information, public service announcements, and

advertisements via LED Boards. Additionally, the venue provided captioning on
concourse televisions. Because of the steps it had taken to accommodate these fans, the
Defendants argued that the Plaintiffs case against them was moot. After all, they argued,
these accommodations were adequate, and they fully agreed to continue to provide the
same indefinitely. The Plaintiffs argued, however, that the Defendants could cease to
provide the captioning at any time and that certain information, including captioning of
lyrics of songs played over the PA, yet remained uncaptioned. The District Court held
that the case was not moot on the basis that (1) voluntary provisions did not satisfy the
heavy burden necessary to prove that violation of the ADA would not reoccur, and (2)
that the captioning of music lyrics was an unresolved issue.
In its ruling, the District Court then moved onto the substantive Title III issue,
ultimately holding that Title III requires the defendants “to provide equal access to the
aural information broadcast over the stadium bowl public address system at FedEx Field,
which the courts defined as “music with lyrics, play information, and other
announcements” (p.21).
At issue in the case was:
1. Whether or not Title III of the ADA requires the defendant to provide the
plaintiff with auxiliary access to aural content broadcast over the public
address system, including lyrics, in order to provide plaintiffs with full and
equal enjoyment of the defendants’ goods, services, facilities, and privileges;
2.

Whether or not deaf and hearing-impaired game spectators require access to
music lyrics in order to fully and equally enjoy Defendants’ goods, services,
privileges, and facilities.
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The relevant rule of the law was Title III of the ADA, which mandates that places of
public accommodations (i.e. FedEx Field) are forbidden from discriminating against
individuals on the basis of their disabilities. Additionally, FedEx must allow PWDs to
participate in the “full and equal enjoyment of the goods, services, facilities, privileges,
advantages, or accommodations of any place of accommodations” (Americans with
Disabilities Act of 1990, 42 U.S. CODE § 12182[a]). Discrimination is defined as the:
failure to take such steps as may be necessary to ensure that no individual with a
disability is excluded, denied services, segregated or otherwise treated differently
because of the absence of auxiliary aids and services, unless the entity can
demonstrate that taking such steps would fundamentally alter the nature of the
goods, services, facility, privilege....or would result in an undue burden.
(Feldman v. Pro Football, Inc., 2011, pp.21-22)
Places of public accommodation are defined as businesses that are generally open to the
public and that fall into one of 12 categories—places of lodging, establishments serving
food or drink, places of exhibition or entertainment, places o f public gathering, sales or
rental establishments, service establishments, public transportation terminals, depots, or
stations, places of public display or collection, places of recreation, places o f education,
social service center establishments, or places of exercise or recreation (Americans with
Disabilities Act of 1990).
The ADA does not require a provision of accommodation to SWDs if doing so
would impose an undue burden on the institution. The District Court did not address
undue burden, however, because the Defendants acknowledged that captioning would
cause neither an undue hardship nor a fundamental alteration. The ADA also does not
“impart guidance on the specific content that places of public accommodations must
communicate to individuals who are deaf or hard of hearing” (Feldman v. Pro Football,
Inc., 2011, p.22), and Title III, specifically, “indicates that the type of auxiliary aid that
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ensures “effective communication” varies by context” (Feldman v. Pro Football, Inc.,
2011, p.22), and “the content that must be communicated by auxiliary aids is also
context-sensitive” (Feldman v. Pro Football, Inc., 2011, p.23).
The Fourth Circuit stated agreed with the District Court, stating that FedEx
Field, a large professional stadium that holds professional football games, is required to
provide auxiliary aids beyond ALDs. According to the Fourth Circuit, the
communication provided by FedEx is useless and is not sufficient because it does not
help “convey the: (1) game-related information broadcast over the [PA], including play
information and referee calls; (2) emergency and public address announcements
broadcast over the [PA]; and (3) the words to music and other entertainment broadcast
over the [PA]” (Feldman v. Pro Football, Inc., 2011, p.23). Therefore, FedEx Field had
not met Title III requirements because it had not provided “full and equal access to the
goods and services that [the] defendants provide at FedEx Field” (Feldman v. Pro
Football, Inc., 2011, p.23).
In order to resolve the issue, the Fourth Circuit first determined that the goods and
services provided by the defendant was simply a “live football game at FedEx Field”
(Feldman v. Pro Football, Inc., 2011, p.23). The court held that game-related information
that is typically broadcasted over the PA must be accessible to the hearing-impaired fans.
In the absence of auxiliary aids that provide emergency information, PWDs will not have
access to full and equal enjoyment of the game because they will be unable to understand
instructions that accompany an emergency. The Fourth Circuit also pointed out that the
plaintiffs also needed access to advertisements and public service announcements. These
advertisements and announcements, the court noted, include provision of information
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about entities that support the team and about how fans can support the team, all of which
promotes spectator attendance. The Fourth Circuit Court also agreed with the District
Court that the defendants “provide more than a football game,” but they also provide “an
entertainment experience” (Feldman v. Pro Football, Inc., 2011, p.24).
Because of the absence of auxiliary aids, the Fourth Circuit held that the plaintiffs
were subject to unlawful discrimination under the ADA (Feldman v. Pro Football, Inc.,
2011, p.24). However, the Fourth Circuit did not require “auxiliary aids and services to
take a particular form,” because when auxiliary aids are required, regulations
acknowledge “(1) type of aid necessary for effective communication inevitably will vary
with context and (2) that the auxiliary aid requirement is a flexible one” (Feldman v. Pro
Football, Inc., 2011, p.25). The Fourth Circuit did not indicate that music lyrics are
content that needed to be captioned, but stated that in order to determine the
appropriateness of a chosen auxiliary aid, places of public accommodations are entitled to
assess and select the means of achieving full and equal enjoyment and effective
communication (individualized and contextual).
The Fourth Circuit affirmed the District Court’s ruling that the FedEx Field
venue, which is considered a place of public accommodation under Title III of the ADA,
must provide the deaf and the hearing impaired with auxiliary aids and services in order
for them to equally benefit from the content broadcasted over the PA, including gamerelated information, emergency information, advertisements, public service
announcements, and music lyrics.
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Implications for Higher Education
While unpublished opinions are not binding precedent in the Fourth Circuit,
implications for higher education can be extracted from the case. Places of public
accommodations (i.e. higher education institutions) must provide individuals with
disabilities with “full and equal enjoyment of goods, services, facilities, privileges,
advantages, or accommodations” (Americans with Disabilities Act of 1990,42 U.S.
CODE § 12182[a]) unless doing so would alter the nature of the good or result in an
undue burden.
As pointed out by this study, goods, services, privileges and advantages
(including emerging technology) used by institutions for instructional purposes must be
accessible to all students. Institutions can provide “accommodations or modifications
that permit them to receive all the educational benefits provided by the technology in an
equally effective and equally integrated manner” (U.S. Department of Education, Office
for Civil Rights, 2010a, p. 1). However, full and equal enjoyment does not guarantee
SWDs “must achieve an identical result[s] or level of achievement as person without
disabilities” (U.S. Department of Education, Office for Civil Rights, 2010a, p.26).
Higher education institutions should understand that even though a certain requirement
(i.e. access to emerging technology) is not specifically mentioned in a statute, claims
could be filed based on general theories offu ll and equal enjoyment or effective
communication.
Summary
There were six colleges and universities entered into settlement agreements with
the DOE and DOJ pre-DCL. By virtue of entering into the agreements, the institutions
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acknowledged that they had been out of compliance with Section 504 and the ADA when
deploying emerging technology for instructional use (Arizona State University, 2010;
Case Western Reserve University, 2009; Pace University, 2009; Pennsylvania State
University, 2010; Princeton University, 2010; and University of Virginia, Darden School
of Business, 2009). The influx of complaints with respect to inaccessible technology in
the higher education setting led to the DOE and DOJ issuance of two Dear Colleague
Letters (U.S. Department of Education, Office for Civil Rights, 2010b).
After the DOE and DOJ offered guidance through the issuance of the DCL, there
were additional complaints filed against colleges and universities (Louisiana Tech
University, 2013; New York University and Northwestern University, 2011; South
Carolina Technical College System, 2013; and University of Montana, 2012). The
institutions involved in the post-DCL issuance were found to have violated Section 504
and the ADA in a manner almost identical to the violations by the pre-DCL institutions.
Although settled or still pending, the Toth and Principato v. Florida State University
(2012), Ibanez and NFB v. Maricopa Community College District and Mesa Community
College (2012), and the Dudley v. Miami University (2014) cases reveal SWDs in the
postsecondary setting perceive that their respective colleges and universities are not
providing them with equal access to emerging technology. Additionally, the Fedlman v.
Pro Football (2008/2011) case, although not a higher education case, has implications for
higher education in that ruling suggests that places of public accommodations, which
include postsecondaiy institutions, must provide individuals with equal access to “full
and equal enjoyment of goods, services, facilities, privileges, advantages, or
accommodations (Americans with Disabilities Act of 1990, 42 U.S. CODE § 12182[a]).

CHAPTER 4
GUIDELINES, CONCLUSION, AND RECOMMENDATIONS
Prior to the enactment of federal disability mandates, there was virtually no
required formal consideration for students with disabilities (SWDs) in the higher
education setting (Rothstein, 2010). However, well before federal disability mandates,
SWDs and their advocates struggled for equal access in critical areas o f American society
such as education (Americans with Disabilities Act of 1990). Since 1973, several pieces
of federal disability legislation were enacted in an effort to eradicate discriminatory
practices and remove barriers for SWDs (Mayerson, 2007). With constant changes in
federal disability laws and an increase in SWDs pursing postsecondary degrees,
institutions of higher education are obligated to stay abreast o f their legal obligations in
order to provide this population with equal access to the benefits and services of their
institutions (Korbel, Lucia, Wenzel, & Anderson, 2011; Roessler, Hennessey, & Rumrill,
2007). Enforcement agencies, the Departments of Education and Justice, also have
increased responsibilities in monitoring institutions to ensure that they comply with to
federal disability mandates (Barnes & Mercer, 2005; U.S. Department of Education,
Office for Civil Rights, 2010a; Porter, Cormick, & Haynes, 2007).
As discussed in Chapter 1, many college and university administrators and faculty
do not possess a working knowledge of what federal laws require with respect to
accommodations for SWDs (GAO, 2009; Leyser et al., 2011). As a result, many
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instructors have elected to employ emerging technology as a method of instruction,
which in many cases is not accessible to SWDs (Bamard-Brak & Sulak, 2010; Fichten, et
al., 2009). Consequently, there has been an increase in lawsuits and complaints filed by
SWDs and their advocates with the DOE and DOJ alleging, among other things, that (i)
the instructional use of certain emerging technology constitutes noncompliance with
federal disability mandates and (ii) institutions lack sufficient policies regarding access to
technology for SWDs or fail to enforce policies in place (Burgstahler, 2010; Goldman,
2010; U.S. Department of Education, Office for Civil Rights, 2010a; Rothstein, 2013;
Simpson, 2009). Institutions would be wise to institute policies in order to avoid legal
exposure to allegations of noncompliance with federal disability mandates, specifically
with respect to equal access to emerging technology for SWDs (Cope, 2005; Rothstein,
2010). According to Cope (2005) and Rothstein (2010), institutions would benefit in this
endeavor from an increased understanding of federal disability mandates and substance
of the complaints filed with the DOE and DOJ, and review of recent court cases related to
SWDs.
The examination of the literature in Chapter 2 revealed that several pieces of
legislation require that postsecondary institutions provide SWDs equal access to the
benefits, services, and activities of their institutions (Roessler et al., 2007). Additionally,
SWDs’ obligations under federal disability mandates and those for institutions were
researched. However, administrators and faculty have only a basic understanding of their
responsibilities under federal disability mandates and are often confused about the
provisions, especially with respect to emerging technology because it is not specifically
mentioned in legislation (Zhao et al., 2009). The lack of knowledge, though, does not
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relieve institutions of their obligation to provide equal access (Weatherly, 2013). If
SWDs perceive that they do not have equal access to certain aspects o f the higher
education experience, they can file grievance with their respective institutions, file a
complaint the Departments of Education and Justice, or file a lawsuit in federal district
court (U.S. Department of Education, Office for Civil Rights, 2013; Shepard v Irving,
2003).
As evidenced through the review and analysis of complaints filed with the
Departments of Education and Justice, as well as court cases in Chapters 2 and 3, the
researcher provided judicial guidance and interpretation of the law related to federal
disability mandates in higher education. In Chapter 3, through case and complaint
analysis, it was found that there are:
1. Areas of federal disability mandates that encompass the basic elements of
accessibility requirements for emerging technology in higher education with
respect to SWDs;
2. Circumstances under which institutions have been found to be out of compliance;
and
3. Steps that colleges and universities can take during policy development and
implementation of emerging technology that will reduce legal exposure to
litigation over discriminatory practices.
Research Question #1
Because federal disability mandates do not explicitly mention emerging
technology, what areas of federal disability mandates encompass the basic elements of
accessibility requirements for emerging technology in higher education related to SWDs?
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Postsecondary schools are subject to the anti-discrimination requirements of
Section 504 of the Rehabilitation Act o f 1973 (Section 504) and the Americans with
Disabilities Act of 1990 (ADA) (Americans with Disabilities Act of 1990; U.S.
Department of Education, Office for Civil Rights, 201 lc). According to the Dear
Colleague Letter, “the general requirements of Section 504 and the ADA reach
equipment and technological devices when they are used by public entities or places of
public accommodation as part of their programs, services, activities, goods, advantages,
privileges, or accommodations” (U.S. Department of Education, Office for Civil Rights,
2010a, p.l). Under Title II of the ADA, qualified SWDs may not be excluded from
participation in or be denied the benefits of the services, programs, or activities of, nor
subjected to discrimination by, public universities and colleges (Americans with
Disabilities Act of 1990). Emerging technology used by postsecondary schools is
considered to provide educational benefits, services, or opportunities (U.S. Department of
Education, Office for Civil Rights, 201 lc). Title III of the ADA mandates that SWDs:
may not be discriminated against in the full and equal enjoyment of all the goods
and services of private colleges and universities; they must receive an equal
opportunity to participate in and benefit from these goods and services; and, they
must not be provided different or separate goods or services unless doing so is
necessary to ensure that access to the goods and services is equally as effective as
that provided to others. (U.S. Department of Education, Office for Civil Rights,
2010a, p. 1-2)
Title II of the ADA and Section 504 further states that SWDs can only benefit from
postsecondary aids, benefits, and services if these benefits are equal to their peers; this is
the only way SWDs can have the equal opportunities to achieve similar results or levels
of achievement (Americans with Disabilities Act of 1990; Section 504 of the
Rehabilitation Act of 1973).

Additionally, institutions that are considered government entities or receive
federal funds via the Assistive Technology Act must ensure that when procuring,
maintaining, or using electronic information technology, which includes “computers,
software, networks, peripherals, and other types of electronic office equipment” (Skylar,
2007, p. 57), it must be accessible to SWDs (Reynolds & Lennex, 2009). Therefore, if
institutions use emerging technology to share public educational information for digital
and online courses, such technology must be accessible to SWDs so that they can
perceive, understand, navigate, understand, and interact with the Web (Section 508 of the
Rehabilitation Act, 1998; World Wide Web Consortium, 2013). Web information and
technology include institutions’ main page, department web pages, organization, library
databases, and student records, among others (Roberts et al., 2011). With respect to
distance learning, Section 508 covers discussion boards, chat rooms, assessments, and
assignment submission methods (Case & Davidson, 2011).
Research Question #2
Based on an analysis of existing case law and settlement agreements with regard to
emerging technology and SWDs in higher education, what are the circumstances under
which institutions have been found to be out of compliance with federal disability
mandates?
1. Utilizing e-readers that are inaccessible to students with visual impairments for
instructional methods (Arizona State University, 2009; Case Western Reserve,
2009; Pace University, 2009; Princeton, 2010; Reed College, 2009; University of
Virginia, Darden School of Business, 2009).
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2. Operating an educational environment that is inaccessible to SWDs, including the
following: library services, websites, course management systems, classrooms
with “smart” podiums, clickers for instructional use, and ATMs (Pennsylvania
State University, 2011).
3. Instructional use of Google Applications (e-mail and classroom services) for
instructional use that is not fully compatible with assistive technology used by
SWDs (New York University and Northwestern University, 2011).
4. Requiring the use of learning management systems for class assignments,
materials, live chat, and discussion boards that are inaccessible to SWDs; use o f
websites, videos, library materials, course registration, and classroom clickers that
are inaccessible to SWDs or do not properly work with assistive technology
(University of Montana, 2012).
5. Deploying technology (websites, e-mail, course management systems for online
purposes, student information systems used for registration and grade reporting,
and library resources) that is inaccessible to SWDs for communication purposes;
use of technology that is not compatible with assistive technology (South Carolina
Technical College System, 2013).
6. Supporting internet-based learning applications for tutorials, homework
submission, and test administration that are not accessible to SWDs (Louisiana
Tech University, 2013).
7. Allowing the use of software for reporting grades and homework, quiz, and test
submittal that are inaccessible to SWDs (Toth v. Florida State University, 2009).
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8. Maintaining websites for registration, student e-mail, or institutional information
that are inaccessible to blind students; requiring the use of Blackboard, online
course management software programs, videos, computer systems, clickers, and
Google Applications for instructional purposes (Ibanez v. Maricopa Community
College District, 2012).
9. Incorporating emerging technology (online software programs and learning
management software) for instructional use (Dudley v. Miami University, 2014).
10. Implementing technology that is not compatible with assistive technology for
SWDs (Fieldman v. Pro Football, 2008/2011).
Research Question #3
Based on an analysis of the federally-mandated technology accessibility
requirements and existing case law and settlement agreements in the area of emerging
technology and SWDs in higher education, what are the steps that institutions should take
during policy development and implementation of emerging technology in order to avoid
discriminatory practices and potential litigation involving SWDs?
According the second Dear College Letter, FAQs, “students with disabilities must
be able to acquire the same information, engage in the same interactions, and enjoy the
same services as their peers” (U.S. Department of Education, Office for Civil Rights,
201 lc, p.2). Institutions must provide SWDs equal access to educational benefits and
opportunities afforded by emerging technology, as well as provide equal treatment in the
use of such technology; however, SWDs and institutions must realize that equal access
may not result in identical ease but “substantially equivalent ease of use” (U.S.
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Department of Education, Office for Civil Rights, 201 lc, p.2). Therefore, institutions
should not
purchase, require, or recommend use of any dedicated [emerging technology],
unless or until it is fully accessible to individuals [with disabilities], or the
universities provide reasonable accommodation or modification so that a student
can acquire the same information, engage in the same interactions, and enjoy the
same services as [other non-disabled] students with substantially equivalent ease
of use. (U.S. Department of Education, Office for Civil Rights, 2010a, p.2)
The “accommodation or modification [provided to SWDs should ensure] that [SWDs]
benefits of the institutional educational programs provided to these students in an equally
effective and equally integrated manner” (U.S. Department o f Education, Office for Civil
Rights, 201 lc, p.2).
Federal disability legislation covers every medium that postsecondary institutions
use to administer instruction, including brick and mortar, online, and virtual courses,
whether through contractual or other arrangements. A plan or policy for accessibility is
necessary to meet institutional obligations under federal disability mandates.
Accessibility should be ensured from the outset. Policies are needed for acquiring,
developing, distributing, using, purchasing, procuring, requiring, recommending,
implementing, and maintaining emerging technology for instructional use. The DOE
suggests that institutions consider accessibility from the outset by analyzing technology
based on four questions:
1. What educational opportunities and benefits does the [institution] provide
through the use of technology?
2. How will the technology provide these opportunities and benefits?
3. Does the technology exist in a format that is accessible to [students] with
disabilities?
4. If the technology is not accessible, can it be modified, or is there a different
technological device available, so that students with disabilities can obtain the
educational opportunities and benefits in a timely, equally effective, and equally
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integrated manner? (U.S. Department of Education, Office for Civil Rights,
2011c, p.5)
The U.S. Department of Education, Office for Civil Rights (201 lc) provides suggestions
for institutions to consider when determining if modifications or accommodations meet
the requirements of federal disability mandates:
1. What educational opportunities and benefits does the [institution] provide through
the use of the technology?
2. What can the [institution] do to provide students with disabilities equal access to
the educational benefits or opportunities provided through the use of the
technology?
3. How will the educational opportunities and benefits provided to students with
disabilities compare to the opportunities and benefits that the technology provides
to students without disabilities? [The] three relevant questions [to be asked] are:
a. Are all the educational opportunities and benefits that are available
through the use of the technology equally available to students with
disabilities through the provision o f accommodations or modifications?
b. Are the educational opportunities and benefits provided to students with
disabilities in as timely a manner as those provided to students without
disabilities?
c. Will it be more difficult for students with disabilities to obtain the
educational opportunities and benefits than it is for students without
disabilities (p.6)?
Accommodations must be effective, accurate, and timely. Additionally, institutions
should determine if an accommodation or a modification causes an undue burden or
fundamentally alters the intended nature of the program or institution. If the institution
determines that an accommodation or a modification causes an undue burden and decides
not to provide the same, the institution must ensure that the emerging technology used is
accessible to SWDs or discontinue its use. Even if faculty do not have SWDs taking their
courses but elect to use emerging technology, they must identify means to provide
immediate delivery of accessible emerging technology because the student population is
subject to change at any given time (U.S. Department of Education, Office for Civil
Rights, 201 lb).
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Although federal district courts do not set precedent that must be followed by
other courts and there are some cases yet to be decided, the analysis of case law and
settlement agreements provide further guidance for postsecondary institutions related to
inaccessible emerging technology. In many of the settlement agreements that were
analyzed in this study, institutions were found to be in compliance when they decided to
implement strategies to improve accessibility for SWDs (i.e. not require, purchase, or
incorporate inaccessible technology or provide equally effective accommodations) and
update inaccessible technology or implement interim accommodations when accessible
technology is not readily available. Institutions were also found to be in compliance
when they agreed to conduct accessibility audits; develop policy and resource guides
related to the deployment of emerging technology; and train students, faculty, and
administrators about federal disability mandates and compliance obligations (for all
levels of the university). Additionally, the DOE and several institutions agreed to
provide procedures with timelines for resolution of grievances and require
programs/colleges to submit compliance reviews.
Other options for institutions to consider as helpful guides are (1) including
accessibility initiatives in budget or allocations and fundraiser initiatives (i.e. corporate
sponsorship) specific to SWDs; (2) identifying the barriers to access; (3) adopting
temporary pilot programs that will enable them to examine options for effectively
providing full and equal enjoyment within the context of ensuring that emerging
technology is accessible to students with disabilities; (4) aligning procurement guidelines
or acquisition policies within the framework of Section S08, even if the institution is not
required to abide by these mandates; (5) requiring vendors and developers to create
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accessible offerings or equivalents; (6) considering the aid o f consultants (i.e. AMAC
Accessibility Solutions, who specialize in technology accessibility, specifically, the
higher education setting); (7) using the California State University Accessible
Technology Initiative templates and ATHEN Reports, Portland Community College web
access standards, Oregon State University comprehensive site, and Clemson University
for guidance; (8) training (i.e. MOCCs similar to Northern Illinois University’s
“Perspectives on Disability MOCC”) instructors, administrators, and students on federal
disability mandates and effective use o f emerging technologies to be delivered in a
variety of forms (i.e. mandatory annual training, online, etc.); (9) creating resources that
are readily available for all constituents or utilizing existing resources like the National
Center on Disability and Access to Education’s GOALS (Gaining Accessible Online
Learning through Self-Study) benchmark tool; (10) forming a task force team/committee
to include SWDs and a point person to lead the initiatives on emerging technology
accessibility; (11) having information available for each level (i.e. faculty,
administrators, staff, adjunct) at a university as to what each level’s roles, responsibilities,
and levels will be in the deployment o f emerging technology; (12) instructing
departments and colleges to submit protocol for deploying emerging technology and
annual compliance review reports, which should then be shared with leadership; (13)
monitoring processes routinely and evaluating from multiple perspectives; (14)
establishing a schedule of accessibility audits and posting corrective actions when
instances of noncompliance are identified (i.e. emerging technology surveillance); (IS)
engaging and acquiring buy-in from all stakeholders and across all programs and schools;
and (16) disseminating information via several media or outlets.
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Legal Framework (Guiding Principles)
This legal framework is intended solely to provide a legal analysis of federal
disability mandates and to provide guidance with respect to SWDs in the postsecondary
setting and does not constitute legal advice. This framework applies to postsecondaiy
institutions that are considered places of public accommodation and/or receive federal
funds (i.e. financial aid, research grants), because they are required to adhere to the
Rehabilitation Act of 1973 and Titles I and II of the Americans with Disabilities Act of
1990. Additionally, it applies to institutions that are considered government agencies or
receive funds through the Assistive Technology Act because these institutions must
adhere to Section 508 of the Rehabilitation Act. Institutions that must abide by Section
508 must follow the Web Accessible Guidelines (currently, the 2.0 version), which can be
found at the http://www.w3.org/TR/WCAG20/ website.
In an effort to reduce educational disadvantages and to eradicate discriminatory
practices for SWDs with regard to emerging technology being used for instructional use
in higher education, institutions should consider incorporating the two process maps in
Appendix A and Appendix B into their policies. They should train the necessary students,
staff, faculty, and administrators, and if necessary, other stakeholders, on their
accessibility policies and practices. A communication plan should be implemented and
disseminated to all constituents regarding accessibility information. Institutions can
personalize the process maps in order to remove or reduce barriers to accessibility. The
aid of a task force or accessibility committee could be beneficial and should include
SWDs.
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When institutions decide to purchase emerging technology for instructional use,
they should consider the process map and related narratives in Appendix A in order to
remain in compliance with federal disability mandates. Institutions should consider
following the process map and narratives in Appendix B when determining if thenexisting emerging technology is compliant with federal disability mandates and the next
steps to follow after the determination is made.
Conclusion
As institutions of higher education strive to be compliant with federal disability
mandates and with federal decisions, and as the DOE and DOJ attempt to ensure that
institutions of higher education provide SWDs equal access to all the benefits,
administrators and faculty must understand their legal obligations in order to achieve and
maintain equitable and inclusive environments. Federal disability mandates have been
critical in achieving equal access to higher education benefits; therefore, it can benefit
SWDs and institutions if administrators and faculty stay abreast of federal disability
mandates, current status of the law, and decisions from the courts and the Departments of
Education and Justice (Cheatham, Smith, Elliott, & Friedline, 2013).
From the analysis of complaints filed with the DOE and DOJ and recent court
cases, it is clear that the law requires that SWDs have the opportunity of full and equal
enjoyment of all the goods and services of a college or university and must receive an
equal opportunity to participate in and benefit from its goods and services, which include
emerging technology notwithstanding the fact that federal disability mandates do not
specifically reference the term (Americans with Disabilities Act of 1990). Institutions are
forbidden from providing different or separate goods or services unless doing so is
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necessary to ensure that access to the goods and services are equally as effective as that
provided to others (Americans with Disabilities Act of 1990; Section 504 of the
Rehabilitation Act of 1973). Institutions have been found to be out of compliance with
federal disability mandates by practicing “disability-based discrimination” because they
have failed to provide SWDs with “equal opportunity, equal treatment, and
[accommodations or modifications] (U.S. Department of Education, Office for Civil
Rights, 2011b, p.3).
Because many administrators and faculty have only a basic understanding of
federal disability mandates, relying on judicial interpretation about the subject can
provide guidance for institutions to remain compliant (Leyser et al., 2011; Olson, 2008).
This dissertation, as its purposes, (1) identified and described the legal requirements in
federal disability mandates and case law related to emerging technology and (2) provided
a legal framework for higher education institutions to consider during policy
development and implementation of emerging technology by providing an analysis of
judicial interpretation of existing case law on the use of accessibility for SWDs.
Implications
According to the Department of Education, institutions of higher education are
encouraged to use emerging technology because it has the ability to enhance the learning
experience; however, institutions should be progressive and ensure that technology is
properly integrated into the educational environment and accessible to all (U.S.
Department of Education, Office for Civil Rights, 201 lc). This research could help
higher education administrators and faculty determine the tools and training necessary to
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ensure that their institutions are able to provide SWDs equal access to the benefits
provided by emerging technology.
As technology gets more complex, institutions of higher education should be
proactive than reactive in deploying and maintaining emerging technology that is
accessible to all. This approach can help minimize the cost of retrofitting existing
resources. When SWDs are not in a position to benefit from instructional use o f emerging
technology, the result is often de facto discrimination against SWDs—actual
discrimination without the intent to discriminate on the part o f the institution. Thus, it is
incumbent upon college and university administrators and faculty to develop a working
knowledge of federal disability law and the associated mandates in order to avoid such
discrimination.
In order to prevent compromising accessibility to learning, higher education
administrators and faculty should have a basic knowledge of federal disability law and
become familiar with court rulings and legal cases (Katsiyannis, Zhang, Landmark, &
Reber, 2009). Postsecondary schools will have to have the knowledge of disability
legislation in order to provide their qualified SWDs equal access to all educational
programs, services, facilities, and activities and provide accommodations to those
students so that they can experience the same education as their peers (Wolf, Brown, &
Bork, 2009).
College administrators need to examine ways to move beyond compliance with
federal law and create environments that offer meaningful access by obtaining a viable
knowledge base in order to balance legal obligations with policies and procedures (Belch,
2011). Aligning emerging technology to support the mission of colleges and universities
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can also be beneficial to institutions desiring to make emerging technology available and
functional, as well as cost effective, for all students. “Ensuring equal access to emerging
technology in university and college classrooms is a means to the goal of full integration
and equal educational opportunity for this nation’s students with disabilities,” (U.S.
Department of Education, Office for Civil Rights, 2010a, p.3) and “with technological
advances, procuring electronic book readers [and other emerging technology] that are
accessible should be neither costly nor difficult” (U.S. Department of Education, Office
for Civil Rights, 2010a, p.3).
Higher education practitioners have an obligation to scrutinize their policies and
procedures in an efficient manner, to ensure that they recognize, respect, and welcome
SWDs. Policies should provide protection for all students (Gortmaker & Brown, 2006).
Institutions must institute policies and internal controls that ensure compliance with
federal disability mandates in an effort to avoid litigation and avoid complaints filed with
the Departments of Education and Justice and remediate violations (Rothstein, 2010).
Additionally, institutions should consider training administrators and faculty on federal
disability laws and court cases involving discrimination against SWDs. Higher education
institutions may need to adjust their policies to reflect mandatory training on disability
law. Policy makers should consider the effects such training has on personnel. Policy
creation and training can increase the knowledge that administrators and faculty have
with regard to federal disability mandates, which can then guide institutions in providing
accessible technology for SWDs. As a result, an institution that is successful in this
endeavor can attract more SWDs and build a reputation as a disability-friendly school
because its efforts to reduce educational disadvantages with respect to emerging
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technology. This can give SWDs the same opportunities and access in order to achieve
their educational goals.
In pursuit of their missions, institutions must adhere to high ethical standards and
legal standards. Noncompliance with federal disability mandates is unethical and
constitutes illegal discrimination. In addition, noncompliance can become costly and
problematic for institutions of higher education because of legal penalties and the
possibility of losing federal funds. Lawsuits can cause an unnecessary fiscal strain on a
college or university, presenting challenges in an institution’s ability to compete in the
industry and harming a college’s or university’s overall financial health (Berger, 2002).
According to Baker (2010), a large percentage of revenue for universities and
colleges is generated from government-supported initiatives; however, there has been a
decline in government support for higher education over the years. With the growing
population of SWDs pursing postsecondary degrees, institutions can supplement the lack
of financial resources by admitting, supporting, and maintaining the most qualified
SWDs. College and university personnel who are not knowledgeable about disability
law may limit their population of students with disabilities because these students might
elect to attend other schools, resulting in lost tuition. Additionally, students are likely to
transfer out of schools if the cost of attendance is greater than their expected return on
investment (Braxton, 2003), and the loss of this population can negatively affect an
institution’s bottom line in ways that might not have been considered.
Recommendations for Future Research
Because the Supreme Court has not yet ruled on the topic of access to emerging
technology requirements set by federal disability law in higher education, further research
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is needed to follow the trends of district and circuit court decisions related to this topic.
A follow-up study to analyze the court decisions that are pending at the conclusion of this
study could also prove beneficial. This study can also be replicated in the P-12
environment, because the Department of Education stated that the Dear Colleague Letter
served also to inform the P-12 environment also of their legal obligation under federal
disability mandates regarding emerging technology and SWDs (U.S. Department of
Education, Office for Civil Rights, 201 lc).
Utilizing the Faculty Knowledge of Disability Laws Survey, created by Thomas,
Bethea, and Turner in 1997, a qualitative study might be conducted to examine the
knowledge that administrators and faculty have regarding federal disability mandates and
recent court decisions. The original survey did not include Section 508 of the
Rehabilitation Act or the ADA Amendments. Therefore, a researcher can request
permission to alter the survey to include changes to legislation. Additionally, a
quantitative study might be conducted that would allow researchers to explore if training
increases the level of awareness that administration and faculty have regarding federal
disability mandates and recent court decisions.
Summary
“Technological innovations have opened a virtual world of commerce,
information, and education to many individuals with disabilities for whom access to the
physical world remains challenging” (U.S. Department of Education, Office for Civil
Rights, 2010a, p.3). This legal analysis provides important guidelines for and should be
immensely helpful to institutions that elect to deploy emerging technology for
instructional methods in higher education. The literature review in Chapter 2 and the
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legal analyses in Chapter 3 reveal that many institutions of higher education have been
found to be out of compliance with federal disability mandates, because their chosen
emerging technologies are not accessible to SWDs. As supported with research, one
reason that the use of emerging technology in die higher education setting is often not
compliant with federal disability mandates is that many administrators and faculty are not
well versed about their obligations under the mandates.
To minimize legal exposure and mitigate the chances of complaints being filed
with the Departments of Education and Justice, administrators and faculty must continue
efforts to increase knowledge of federal disability mandates, hold themselves
accountable, and embrace their legal obligations, especially regarding emerging
technology. Compliance can equalize the chances of success in the higher education
setting for SWDs because these students will have equal access to the benefits of
emerging technology. Designing policy and training for administrators and faculty to
properly identify and effectively use emerging technology can enhance the delivery of
education and facilitate learning in the postsecondary setting. As disability law continues
to develop and evolve (Olson, 2008; Smith, 2008), knowledge of recent disability case
law aids institutions in making better choices regarding SWDs, which is significant
because administrators and faculty can improve accessibility to technology by removing
barriers (Cope, 2005).
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Emerging Technology Process Map 1

Purchasing emerging technology for instructional use (1).
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Process map narrative (1):
1.1. In determining if emerging technology is accessible to SWDs, institutions must ensure
that the technology can support assistive technology or adaptive technology (i.e., screen
readers) that SWDs need as accommodations. Institutions can also pilot the program to
help determine if the product is accessible.
1.2. If a student with a disability requests emerging technology as an accommodation, but the
institution is not currently using the technology, the institution can decide, on a case-bycase basis, whether to provide the technology. The institution should follow its
reasonable accommodation policy, which MUST adhere to the reasonable
accommodation standards set by federal disability mandates.
1.3. If an institution, program, or course uses emerging technology for instructional purposes,
but SWDs are not representatives of the population, the institution, program, or course
should have an immediate plan to incorporate accessible emerging technology or an
equally effective alternative when SWDs enter the institution, program, or course.
1.4. The accommodation, modification, or alternative MUST provide benefits equally as
effective as the one that is inaccessible to SWDs. Additionally, institutions should note
that students with the same or similar disabilities might not be able to access the same
technology.
1.5. If emerging technology is not accessible to SWDs and there is not an accommodation,
modification, alternative that can provide benefits equally as effective as the technology
in question, the institution should NOT purchase or utilize the emerging technology for
instructional use. If the institution fmds that the accommodation, modification, or
alternative causes an undue burden, the institution should not purchase the
accommodation, modification, or alternative. If the institution decides not to purchase
the accommodation, modification, or alternative, the institution should also not purchase
the emerging technology in question. Institutions can also require that their vendors
and/or developers make emerging technology accessible to SWDs or create alternatives.

APPENDIX B
EMERGING TECHNOLOGY PROCESS MAP 2

151

152
Emerging Technology Process Map 2

Emerging Technology Currently in Use (2).
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Process map narrative (2):
2.1. Institutions should complete a compliance review or accessibility audit (test and evaluate
technology) to determine if existing technology is accessible to SWDs.
2.2. Institutions should continue to monitor technology for accessibility issues. The OCR
encourages institutions to keep pace with emerging technology. Therefore, institutions
should stay abreast of new technology that may benefit SWDs.
2.3. If the existing technology is found to be inaccessible to SWDs after a compliance review
or accessibility audit, the institution has several choices: (1) discontinue use and/or (2)
replace; or (3) continue to use the technology, but create a corrective action plan with a
timeframe as to when technology will be made accessible or when an accommodation,
modification, or alternative (which must provide benefits that are equally as effective)
will be purchased. If option three is chosen, institutions should have an interim option
available until there is an accessible product or a substitution for the product.
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