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ABSTRACT

TRUSTED TO THE RULERS OF THE PEOPLE ALONE: A LEGAL ANALYSIS OF 
THE CONSTITUTIONALITY OF REMOVING LOCALLY ELECTED SCHOOL 
BOARD MEMBERS IN GEORGIA 
Under the direction o f J. KEVIN JENKINS, Ed.D.

This dissertation explored the constitutionality o f a G eorgia law, under both the 

Georgia Constitution and the United States Constitution, which allows for the removal of 

elected school board members based on threatened loss of district accreditation. The 

problem is that elected board members are being removed from office based on district 

accreditation and there is a lack o f definitive legal understanding (Pless v. Georgia State 

Board o f Education, 2012; DeKalb School District and W alker v. Georgia State Board of 

Education and Deal, 2013) regarding the constitutionality o f this type of removal.

This dissertation utilized a legal research methodology and analyzed the Georgia and the 

United States Constitution, relevant state and federal statutes, and case law regarding 

school board governance, accreditation, and removal from office o f elected school board 

members. The legal analysis provides that the federal courts have been reluctant to 

vacate constitutional challenges pertaining to school board elections brought under both 

the Equal Protection Clause and the Due Process Clause. If the Georgia Supreme Court 

considers the case law surrounding vague and arbitrary statutory language (Collins v. 

Kentucky, 1914; Connally v. General Construction Company, 1926; Thornhill v. 

Alabama, 1940; Giaccio v. Pennsylvania, 1966) they may consider that the statute is 

fatally vague and thus void prima facie. If the Georgia Supreme Court views O.C.G.A §



20-2-73 through an originalist framework, they will most likely find that the law does not 

comport with the Georgia Constitution.



CHAPTER 1 

INTRODUCTION TO THE STUDY 

The Georgia Constitution expressly requires that locally elected school boards 

“manage and control” (GA Const, art. VIII, § V) public schools. As constitutional 

officers, local school board members in Georgia are charged with specific statutory duties 

under O.C.G.A. § 20-2-61(a); to create policies that are focused on increasing student 

academic achievement. Additionally, elected school board members are expected to 

provide financial oversight of local, state, and federal dollars, and to ensure that the local 

school system superintendent is accountable for implementing the local board policy 

(Moscovitch et al., 2010). In ideal situations (Rice et al., 2001), elected local school 

board members and superintendents work together to create and apply policies that 

positively influence student academic achievement.

Unfortunately, local school board/superintendent communication dynamics are 

often fraught with conflicting agendas and, in some instances, dysfunction (Danzberger, 

1994; Hess, 2008). In perhaps one of the most extreme instances of school board 

dysfunction, AdvancED, the national parent organization of the regional organization, 

the Southern Association of Colleges and Schools Council on Accreditation and School 

Improvement (SACS CASI), an accrediting agency, revoked the district accreditation of 

the Clayton County Public School System (AdvancED, 2008a), an urban school district 

located in Metro-Atlanta. Although the system’s loss o f accreditation was solely based 

on the actions of the local school board (AdvancED, 2008b), it negatively limited the



2

ability of high school graduates within the system to attend certain colleges and to 

provide state-funded pre-kindergarten classes (Jacobson, 2008). Additionally, Clayton 

County Public Schools garnered damaging national attention for the accreditation 

revocation, as it became one o f the first school systems in the nation, and the first in 

Georgia, to lose accreditation in over 35 years (Jacobson, 2008). Despite several requests 

from a variety o f organizations to elected officials at the Georgia Department of 

Education and the Governor’s Office to intervene (Matteuci, 2007) and remove the 

disruptive Clayton County Board o f Education (BOE) members, both the then-State 

School Superintendent Kathy Cox and the then-Govem or o f Georgia Sonny Perdue, 

issued press releases (2008, February 22) regarding their limited legal authority to 

influence or remove locally elected officials. Governor Perdue appointed two sitting 

State Board of Education members, W illiam “Brad” Bryant and Jim  Bostic as special 

liaisons to assist the Clayton County Board in helping to regain accreditation (Hall, 2010; 

AdvancED, 2008a). Less than three months after their appointment, both special liaisons 

tendered their resignation stating that, “their efforts were not accepted or respected by the 

Board” (AdvancED, 2008a, p. 11).

During 2009, with the Clayton County BOE still firmly entangled in turmoil with 

district accreditation, SACS CASI began receiving a number of “ verbal, written and 

electronic communications, including video recordings of the W arren County Board of 

Education meetings” (AdvancED, 2010b, p. 3) regarding governance and leadership 

violations of SACS CASI Standards in Warren County, Georgia, a small rural community 

in eastern Georgia. Upon a November 2009 review, the monitoring team recommended 

that Warren County Schools also lose district accreditation on the basis of its
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dysfunctional school board who were, “divided and unwilling to com prom ise to provide 

quality education for the community” (AdvancED, 2010b, p. 11).

After a 13-month debate (AdvancED, 2009) about the com position and 

governance of the Clayton County BOE and the Warren County BOE, the Georgia 

General Assembly began to place limits on local, elected school boards through statute. 

On May 25, 2010 (Georgia General Assembly, 2010), Governor Sonny Perdue signed 

Senate Bill 84 into law to allow for what the statute described as increased ethical 

standards for school board members and to provide the state with the ability to intervene 

when the local school system’s accreditation is at risk due to board governance issues. 

However, in January of 2011, Atlanta Public Schools (APS), a large urban school system 

that had already been beleaguered by a national cheating scandal, was placed on 

probation by SACS CASI (AdvancED, 2010a) for conducting “board meetings (which) 

have become contentious, dysfunctional, divisive and ineffective” (AdvancED, 2010a, 

p.6). The Governor, however, was limited in his ability to intervene with the APS BOE 

as the provisions found in Senate Bill 84 were specifically geared towards newly elected 

members. Senate Bill 79 was quickly introduced into the 2011 G eorgia legislative 

session as an attempt to amend the limitations on which board members could be 

removed. As signed into law by Governor Deal, Senate Bill 79 codified as O.C.G.A § 

20-2-73 provided the State with even greater statutory authority to define the roles of 

local boards of education members. Further, O.C.G.A § 20-2-73(a) also provided a 

means for removing school board members en masse, rather than individually, if the local 

school system has been placed on the Probation level of accreditation , as deemed by a 

private accreditation firm, AdvancED, SACS CASI.
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Statement o f the Problem 

Elected school board members in Georgia are being rem oved from office under 

O.C.G.A § 20-2-73(a) and there currently is no definitive legal understanding regarding 

the constitutionality of this removal (DeKalb County School District et al. v. Georgia 

State Board of Education et al., 2013). Prior attempts for the State to remove local school 

board members based on ethics violations or inappropriate or offensive speech have 

failed to hold weight when subjected to constitutional review (Roberts et al. v. Deal, 

Governor et al., 2012). For this reason, it is important that policy makers, local school 

board members, and the greater electorate understand the unique constitutional provisions 

that guide the authority of local elected school boards in Georgia.

Research Questions 

This study sought to answer the following questions:

RQ1: What are the primary legal issues associated with the G eorgia General 

Assembly mandating district accreditation without accompanying statutory 

provisions?

RQ2: What is the relevant legal history of school board m em ber litigation in the 

United States?

RQ3: What is the status of Georgia law in the area o f rem oving elected school board 

members?

RQ4: What is the status of federal law in the area o f removing elected school board 

members?
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Purpose

The purpose o f this research was to analyze existing case law regarding the 

State’s ability to limit the duties of school board members, absent an official recall by 

their constituents, on the basis o f retaining district accreditation from a private 

accrediting agency. An additional purpose o f this study was to inform and provide a 

legal framework that policy makers can use to understand constitutional challenges to 

statutes that allow the State actively to remove elected school board members. Increased 

understanding of the Georgia Constitution and the United States Constitution, case law 

regarding prior school board removal litigation, and federal law regarding Due Process 

Clause claims could lead to policy that strengthens school boards to truly provide voters 

with school board members who are both reflective of the values o f  the communities they 

serve and accountable to them.

Theoretical Framework 

As the researcher sought to create a legal framework that can illustrate both 

previous case law and a predictive guide for future constitutional challenges, the 

theoretical framework that was used is constitutionalism. Vile (1998), in his book, 

Constitutionalism and the Separation o f  Powers, argued that the theory of 

constitutionalism analyzes theories of limiting governmental power through consideration 

of both Federal and State constitutional parameters. Vile further states that the “essential 

point about constitutions is not that they could restrain a society full of bad 

m en...but...channel political behavior in certain directions...that the ordinary citizen will 

not be subject to the whims of good or bad men” (Vile, 1998, p. 203).



The United States Constitution governs the individual rights o f American citizens 

and sets specific boundaries for governmental agencies to ensure that those rights are not 

infringed upon (Huhn, 2010). All other law, inclusive o f individual state constitutions, is 

subordinate to this document (Huhn, 2010). Consequently, a state may create legislation 

that is constitutional within the state’s constitutional parameters (i.e., the state 

constitution may allow for segregated public schools) that ultimately is challenged as 

violating the rights under the United States Constitution. In such a scenario, parties who 

are directly affected may pursue litigation challenging the constitutionality o f the statute. 

After litigation within the federal and federal appellate courts, the Supreme Court could 

determine that the statute was unconstitutional, or misaligned with the parameters of the 

Constitution, and thus nullify its application. This ability to review and overturn 

governmental action through simple majority within the Supreme Court is referred to as 

judicial review (Baker, 2004).

State courts share some similarity with the United States Supreme Court but there 

are distinct and important differences (Baker, 2004). In both instances, cases are decided 

and rational opinions are provided (Baker, 2004). However, a state supreme court has the 

ability to provide “the common law for the state” (Baker, 2004, p. 66) through reasoning 

“towards what they themselves believe is the best public policy, the best rule of law, for 

the state” (Baker, 2004, p. 66). The Supreme Court of the United States acts strictly as 

“interpreters of the Constitution” (Baker, 2004, p .6 1) and is unable to invalidate statutes 

“merely because they do not personally approve of the public policy” (Baker, 2004, p.

66).
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Additionally, the constitutional experience changes materially when viewed from 

a state Supreme Court perspective. Due to the supremacy of the Federal Constitution, the 

spare text, and the relatively few amendments over the course of more than two centuries, 

a whole body of constitutional theory is needed to interpret the m eaning o f the text and its 

applicability to modem constitutional challenges before the judiciary (Baker, 2004). 

Christian Fritz (2004) noted that the frequent changes within most state constitutions and 

the level o f detail found in the text require less focus on the original intent o f the framers 

of state constitutions, and thus, state supreme courts are less likely to produce judicial 

opinions that cite specific theoretical frameworks. However, both state supreme courts 

and the United States Supreme Court must provide reasoned judgm ents explaining their 

decisions and grounding them in the rule o f law and divorced from  politics (Baker, 2004).

Lessig (1993) argued that in order to divorce constitutional judiciary opinions 

from politics they must be first be viewed with fidelity to the original text. However, 

Lessig extended this argument by extolling applying context to the literal meaning of the 

text. For instance, a practice that was common during the founding of the constitution 

may no longer be common practice in the m odem  era. Lessig argued that “resolving the 

question as if the political presuppositions were as they were when the text being applied 

was authored— willfully blind to the currently best moral theory, and embracing instead 

the original moral or political theory” (1993, p. 1260) has the ability to hinder 

understanding and applicability o f changing fact. The Warren C ourt’s 1958 repudiation 

of Plessy v. Ferguson's (1896) Court decision upholding the constitutionality of state- 

sanctioned segregation provides an illustrative example o f Lessing’s fidelity to both text 

and context contention. The majority opinion in Plessy, issued by Justice Brown,
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contended that segregation based on race did not imply inferiority and consequently, was 

not a violation of the Fourteenth Amendment. The Warren C ourt’s rejection of Plessy 

indicated that based on the modem context o f information regarding state-sanctioned 

segregation in schools; state imposed segregation did constitute a violation o f the 

Fourteenth Amendment (Lessig, 1993).

Lessing’s argument provided further illustration of the debates within 

constitutional legal scholarship. Originalist, or interpreters o f the Constitution based on 

the “original meaning of the text” (Calabresi, 2008, p. 877), disagree fundamentally with 

Constitutional interpretation that introduces political philosophy a t the expense o f the 

literal meaning that the Framers of the Constitution intended. The various constitutional 

debates over interpretation add further context into the evolution o f  constitutional theory 

and its application.

Viewing this study through a constitutionalist frame allowed the researcher to

apply a framework that seeks to balance the rights of the individual liberty of school

board members (i.e., freedom of speech) against the power o f  the government to enact

statutes that promote a quality education for students. Baker (2004) further illustrated

this argument of utilizing the constitution as a guide to determine conclusions about

governmental authority:

Constitutional theory helps us to understand where an argument is coming 
from .. .We better understand how a doctrine came to be and how it might evolve. 
We see how different doctrines are related and how they fit into the overall 
organization of constitutional law. (Baker, 2004, p. 59)

Significance of Study 

The issue of oversight and regulation within education continues to be a source of 

tension with the American public (Liguori, 2006). Liguori (2006) argued that the federal
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government should not be able to overrule the sovereign ability o f  States to dictate 

educational policy. Additionally, the overarching context for a local elected school board 

is to ensure that the community has an active voice and role in the policy making that 

occurs within their neighborhood schools. Moreover, the removal of elected school 

board members by the State creates the potential o f diluting the political voice of voters 

in their respective districts (Oluwole & Green, 2009).The advent o f  the 2010 legislation 

forces the question of which entity determines the validity o f elections. Findings of this 

study may provide Georgia policy makers, whether they are members of the General 

Assembly, the Governor, or members o f the State Board o f Education a legal analysis 

that contemplates the limitations of authority on the ability o f the State to remove elected 

school board members based on district accreditation. Additionally, findings of this 

study might be used to develop guidelines for board members to ensure that they are 

aware of the parameters o f their public behavior. Hopefully, with this additional context, 

Georgia policy makers can enact laws and policies that are within the boundaries of the 

Georgia Constitution and the United States Constitution.

Procedures

This research utilized legal research methodology. The research for this study 

focused primarily on analyzing both the Georgia and the United States Constitution, 

relevant state and federal statutes, case law, legal briefs, legal scholarship, Georgia 

Department of Education rules and guidance, and other relevant historical resource 

documents regarding school board governance, voting rights, accreditation, and removal 

from office of elected school board members and elected officials broadly. The study 

primarily collected data archived in the Mercer Swilley Library, Lexis-Nexis, Findlaw,
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and information retrieved from the Georgia Department of Education website. The 

researcher utilized the commonly used case law analysis method o f  determining the issue, 

listing the relevant rule of law, conducting an analysis of the rules that specifically apply 

to the issue, and drawing a conclusion based upon the analysis. This universally known 

method of case law analysis is commonly referred to by the acronym IRAC (Baker,

2004). Chapter 3 consists of an analysis of school board removal cases that have gone 

before the Georgia Supreme Court or the Fulton County Superior Court, the relevant 

court for cases involving the Georgia Department of Education and the Governor’s 

office, and how these courts have utilized or will potentially utilize the past cases of Bond  

v. Floyd (1966), Sailors v. Board o f  Education (1967), and Roberts v. Deal (2012) and 

precedent setting Due Process Clause cases that have gone before the Supreme Court to 

interpret whether the Georgia law that allows for removal o f elected school board 

members will withstand a constitutional challenge. In Chapter 4, the findings are 

reported and recommendations for educational legal policy are given.

Limitations and Delimitations 

This study was delimited to presenting, discussing, analyzing, and considering 

federal and state laws dealing specifically with the constitutionality o f removing elected 

school board official, in the state of Georgia, from their duly elected office based on 

district accreditation. This study was further delimited to only reviewing published 

documents or documents that are subject to an Open Records Request. The study was 

specifically delimited to an investigation of school board removal in Georgia. Georgia 

was specifically chosen as it is unique in tying district accreditation from a private 

accrediting agency as cause for school board removal (Education News, 2011). As of



2004, 23 states had methods for removing school board members, through either statute 

or their state constitution; however, historically they have been reluctant to remove 

members unless there was proven illegal activity or gross fiscal mismanagement (Wong 

& Shen, 2003). As o f 2003, only 19 states and the District of Colum bia (Steiner, 2005; 

Wong & Shen, 2003; Seder, 2000) have engaged in district takeover. Further, there 

remains little to no correlation between student achievement, state takeovers attempts, 

and regional accreditation (Weider, 2011) to support the Georgia General Assembly’s 

decision to create a statute to improve student-team ing outcomes through mandating 

regional accreditation.

Definitions

To enhance the understanding of this study, the following terms and 

accompanying definitions are provided.

Accreditation: Accreditation is an external assurance that certain pre-determined quality 

standards are met, typically conducted by a peer review board (AdvancEd, 2012). 

United States Department o f Justice (DOJ): The Department of Justice is a federal 

agency responsible for the enforcement of various laws (Georgia Department of 

Education, 2010).

Equal Protection Clause: The Equal Protection Clause is a provision within the 

Fourteenth Amendment of the Constitution, which provides equal protection under the 

law to all citizens (Oluwole & Green, 2009).

General Assembly: The General Assembly is the legislative branch of the State of 

Georgia (Cochling, Pusey, & Watson, 2010).
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Georgia Constitution: The Georgia Constitution is the governing document for the State 

of Georgia; outlines the individual rights of Georgia citizens and the organization of the 

three branches of government within Georgia (Cochling et al., 2010).

Georgia Department o f Education: The Georgia Department of Education is a State 

agency responsible for determining G eorgia’s public school curriculum, creating and 

enforcing policy as set forth by Georgia law, and administering state and federal funds to 

local school systems (Georgia Department o f Education, 2010).

Georgia School Board Association (GSBA): A  Georgia School Board Association is a 

local school board advocacy organization in Georgia (Georgia School Board Association, 

2 0 1 2 ).

Georgia School Local Education Agency (LEA): The Georgia School Local Education 

Agency is the local administrative unit that acts as a school system (Georgia Department 

o f Education, 2010).

Local School Board o f Education (LBO E): The Local School Board of Education is the 

county or city board of education that controls the management o f the local school system 

(Georgia Department of Education, 2010).

Official Code o f  Georgia (O.C.G.A.): The Official Code of G eorgia is the complete 

listing o f all Georgia statutes (Georgia Department o f Education, 2010).

Preclearance: The initial approval by the United States Department of Justice for election 

changes in selected states is referred to as pre-clearance; it is used as an enforcement 

provision for the Voting Rights Act (Georgia Department of Education, 2010).

Probation: The most severe sanction under the SACS CASI accreditation standards, 

before a school system loses accreditation is Probation (AdvancEd, 2012).
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Southern Association o f Colleges and Schools Council on Accreditation and School 

Improvement (SACS): The Southern Association o f Colleges and Schools Council on 

Accreditation and School Improvement is a privately owned accrediting agency 

(AdvancED, 2012).

Spending Clause: The Spending Clause is the provision within the Constitution, which 

prevents the Federal government from creating unfunded mandates and allows the 

Federal government to set policy requirements to States as a condition of receiving 

Federal funding (Liguori, 2006).

State School Board o f  Education (SBOE): The Georgia State Board o f Education is an 

appointed state-level governing body representing thirteen congressional districts 

(Georgia Department of Education, 2010).

Strict Scrutiny: The standard applied to suspect classifications in equal protection 

review (Jenkins & Dayton, 2003).

United States Constitution: The United States Constitution is the governing document for 

the United States of America; outlines the individual rights of American citizens and the 

organization of the three federal branches of government within the United States (Baker, 

2004).

Voting Rights A ct (VRA): The Voting Rights Act is the federal law that prohibits 

discriminatory voting practices, historically utilized to disenfranchise minority groups 

(Toledano, 2011).
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Summary

This study attempted to determine the constitutionality of removing locally 

elected school board members in Georgia based on a potential loss o f district 

accreditation. Since 2007, Georgia school systems have received increased scrutiny from 

AdvancED, SACS, a private regional accrediting agency. Clayton County Schools, an 

urban school system located in the metropolitan Atlanta area, became the first school 

system to lose regional accreditation in the country in decades as a result of board 

member dysfunction. As residents left the school system and requested removal of 

school board members by the Governor’s Office, policy makers began to make changes 

to state law to allow greater ability to intervene in school board governance issues. As a 

result, in 2011, the Governor had the ability to remove elected school board members in 

Georgia from office under O.C.G.A § 20-2-73(a) with no definitive legal understanding 

regarding the constitutionality o f this removal (DeKalb County School District et al. v. 

Georgia State Board of Education et al., 2013). As a result, the purpose of this research 

was to analyze existing case law regarding the S tate’s ability to lim it the duties of school 

board members, absent an official recall by their constituents, based on retaining district 

accreditation from a private accrediting agency. Subsequently, this study has developed 

guidelines for elected school board members to ensure that they are aware of the 

parameters of their public behavior. Additionally, this study provided Georgia policy 

makers with a legal framework that they can use to enact laws and policies that are within 

the boundaries of the Georgia Constitution and the United States Constitution. Chapter 2 

of this dissertation explored related literature to the theory of constitutionalism, school 

boards, school system accreditation, and policy regarding state takeover efforts of school
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systems and individual schools, and subsequently specific instances of school board 

member removal in Georgia.



CHAPTER 2 

REVIEW  OF RELATED LITERATURE 

American Democracy 

The United States Constitution was ratified in 1788 as the charter document 

governing a new nation (United States Senate, 2012). The Constitution assigned specific 

branches o f government with delegated authority to create and enforce laws that would 

support the citizenry (United States Senate, 2012) in the pursuit o f  liberty. The 

Constitution set forth how officials would assume office, through appointment or popular 

vote, and for a specific term period. The United States Constitution also imparts limits 

on the reach of Congress, setting forth that “Congress shall have Power To lay and collect 

Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common 

Defense and general Welfare o f the United States” (Art. I, § 8, § 1.). This provision is 

referred to as the Spending Clause of the Constitution and actively limits Congressional 

power to those areas specifically enumerated within the clause (Pendell, 2008).

However, Lane (2008) argued that the Constitution was designed to be more than 

a document that provided a description o f organizations and procedures. According to 

Lane, the Constitution became a “set o f ideas and principles about government and 

democracy” (p. 54). It required that all laws withstand a com plicated bicameral 

legislative process that required active debate and participation (Lane, 2008). The three 

branches of federal government; the legislative, executive, and judicial branch, were

16
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designed to balance power to ensure that lawmaking efforts did not constrain the freedom 

of the people (Lane, 2008; United States Senate, 2012).

The complex law making process is further complicated by the unique powers of 

the judicial branch to nullify legislation that was inconsistent with the Framer’s ideal of 

liberty. The Framers of the Constitution, or the original writers, were conscious o f the 

need to limit legislative authority through the judicial branch (Bilder, 2007), consistent 

with legal precedent set in early seventeenth-century English law, which held that 

colonial legislation that was offensive to laws of England were void or nullified on their 

face. According to Bilder (2007), the Framers were cognizant that laws could be enacted 

by the legislative branch and signed into law by the executive branch which could very 

well be “repugnant to the United States Constitution” (Bilder, 2007, p. 2). Bilder asserted 

that the Constitutional clause, which sets forth the Supreme Court’s authority, provides 

further evidence that the judicial branch was provided explicit pow er to constrain both 

federal and state legislation if the law ran contrary to the Constitutional text.

The Framers envisioned that the American citizen would be represented through 

all three branches, although many Constitutional scholars have questioned that theory 

(Rostow, 1952), as the judicial branch does allow for an unelected court of Justices the 

ability to overturn the will of the electorate by nullifying the vote o f  elected 

representatives. Legal scholar Rostow (1952) addressed this concern by providing that, 

“the separation of pow ers... serves the end o f  democracy in society by limiting the roles 

of the several branches o f government and protecting the citizen, and the various parts of 

the state itself, against encroachments from any source” (p. 195). Further, Rostow (1952) 

asserted that the ability o f the average citizen to seek redress if injured in a designated
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trial court and, if dissatisfied with the trial court’s decision, to then appeal before a higher 

court, prevents appellate courts from being inappropriately involved in standard petitions 

of the court and local laws and statutes. This institutional structure also prevented courts 

from creating rights that are not specifically enumerated in the United States Constitution 

or state constitutions (Liguori, 2006). Rostow (1952) further defined a democratic 

society as one in which the electorate, or voting citizens, has an active voice or “ultimate 

responsibility” (p. 197) for the acts of officials.

Since the Framers viewed voting as a “fundamental right” (Heller, 2009, p. 1875; 

Bartlett v. Strickland, 2009) the Supreme Court has historically held that an individual 

citizens right to vote is subject to some protection under law (Heller, 2009; Reynolds v. 

Sims, 1964). The Equal Protection Clause o f the Fourteenth Amendm ent to the United 

States Constitution articulates that a “No State shall...deny to any person within its 

jurisdiction the equal protection of the laws” (U.S. Const, amend. XIV, § 1 cl. 4). The 

Equal Protection Clause has been frequently applied to appellate court cases where states 

have attempted to deny the right to vote to legitimate and eligible voters (Heller, 2009; 

Oluwole & Green, 2009).

The Framers established this system o f checks and balances to ensure that 

individual liberty was protected from majority impulses to dictate minorities (Lane,

2008). Lane also noted that the original Constitution, as ratified in 1788, did not have an 

accompanying bill of rights. Lane noted that the two documents, the Constitution and the 

Bill of Rights, provide an intertwined system that legitimized the Constitution and 

created a culture of “liberty through representation” (p. 56).
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American Constitutionalism 

The ideals of the United States Constitution have provided a commonality of 

rights amongst state citizens (Logan, 2009). Across the United States, elected federal and 

state officials assume office agreeing to defend and adhere to the Constitution (Baker, 

2004; Huhn, 2010). State officials agree to defer to the United States Constitution, as the 

supreme document that governs all matters o f national interest but also to swear 

allegiance to the state constitution. Although the rights conferred under the United States 

Constitution apply to American citizens broadly, often times the application of many o f 

the provisions within the United States Constitution, like voting procedures, are subject to 

the unique nature of state laws (Logan, 2009). As a result, Constitutional law, the body 

of legal scholarship that discusses Supreme Court decisions regard the constitutionality of 

various laws and the evolution of the law, is complex on its face (Baker, 2004). 

Constitutional theory, also referred to as constitutionalism, provides contextualized 

understanding of Supreme Court decisions, and provides insight into the intricate and 

differing opinions of Supreme Court justices (Baker, 2004).

Baker (2004) asserted that modem Originalism was bom w hen Attorney General, 

Edwin Meese, in a 1985 speech, extorted a judicial return to utilizing the Framers 

original intent to form judicial opinions. Green (2011) noted that conservatives of the 

time “rallied around originalism” (Green, 2011, p. 1183) although originalism was 

widely decried (Farber, 1988) by legal scholars as lacking sufficient insight into the 

original context of the Framers. Additionally, as Green discussed (2011), the social 

norms of life in the 18th century radically differed from acceptable behavior and attitudes 

in the modem era. Critics such as Paul Brest (Brest, 1982) argued that legal



interpretation based upon originalism is too narrowly drawn and potentially locks certain

classes of citizens (i.e., African-Americans, women, and children) into a permanent status

of subordination. Farber (1988) expands upon this argument by asserting that strict

judicial interpretation based upon the original intent of the Framers is problematical due

to “blanks in the historical record” (1988, p. 1104) , the high degree of divergent opinions

when translating text that were written centuries ago, and the lack o f  historical context

around modem issues such as affirmative action. Originalism suffered a significant blow

(Green, 2011) when one of the leading proponents of the theory, R obert Bork, failed to

receive confirmation to the Supreme Court.

However, Green (2011) noted that Supreme Court Justice A ntonin Scalia and

other leading conservative scholars were able to update M eese’s originalist interpretation

with a new approach that provided a “faint-hearted” originalism (Scalia, 1989, p. 864).

In fact, Scalia’s (1989) law review article asserted that originalism is not without faults,

chiefly the difficulty of consulting not only the Constitution, reviewing additional

foundational historical text of the time to gain a contextualized understanding, and

finally, gauging the validity of these “ancient text” (1989, p. 856). Further, Scalia (1989)

emphasized that originalism is a constitutional theory that is not w ithout a certain amount

of common sense, finding that most non-originalist proponents espouse theoretical cases

which are unlikely to exist in reality. Scalia (1989) asserted quite plainly that originalism

is intended to align with the true purpose o f having a governing document, the

Constitution, in a democracy. Scalia provided further merit in originalism by stating:

A democratic society does not, by and large, need constitutional guarantees to 
insure that its laws will reflect “current values.” Elections take care o f that quite 
well. The purpose of constitutional guarantees -  and in particular those 
constitutional guarantees of individual rights that are at the center o f this
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controversy -  is precisely to prevent the law from reflecting certain changes in 
original values that the society adopting the Constitution thinks fundamentally 
undesirable. Or, more precisely, to require the society to devote to the subject the 
long and hard consideration required for a constitutional amendment before those 
particular values can be cast aside. (Scalia, 1989, p. 862)

The Historical Role of School Boards in America 

Given the philosophical tenants of the United States Constitution, “ liberty through 

representation” (Lane, 2008, p. 56), American public schools could be viewed as one of 

the earliest markers o f American democracy, allowing common citizens the ability to 

create and govern common schools. The first public school in America began with the 

creation o f the Boston Latin School in 1635 (Boston Latin School, 2012; National School 

Board Association, 2012). Puritan settlers established Boston Latin School and agreed to 

assign public funds for the teacher, assistant teacher, and general upkeep of the school 

(Boston Latin School, 2012). In 1647, Massachusetts law required townships across the 

colony to create and support common schools (National School Board Association,

2012). From these early origins of school governance via town meetings, local 

communities began to “separate school governance from general governance” (Institute 

for Educational Leadership, 2001, p. 8) as the demands of supervising the complex issues 

of school became too onerous for local municipal and county governments to manage 

(Danzberger, 1994; Institute for Educational Leadership, 2001). In 1826, Massachusetts 

formalized a system, school committees to establish a distinct body to oversee public 

local communities (National School Board Association, 2012). O ther states adopted a 

similar governance structure affording common citizens an opportunity, either through 

election or appointment (Moscoviteh et al., 2010), to control educational outcomes for 

public school students.
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The Progressive Era represents the period in American history from the mid-

1920s to the mid-1960s (Wong & Shen, 2003a). Since the 1830s, American politics were

largely shaped by urban political machines, often referred as the boss system (Emirbayer,

1992). With the rapid influx of Irish immigrants immigrating to the United States,

political bosses often targeted newcomers to participate in the electoral process in

exchange for valuable goods (Emirbayer, 1992). This system became so effective that by

the conclusion of the 19th century, the Irish immigrants had acquired control of most

northeastern urban cities. However, those groups that were not connected to the machine

found the “rapid rise of the boss system to be a disturbing phenomenon” (Emirbayer,

1992, p. 634), finding the system to be beneficial to one faction o f  the electorate at the

expense of others. In large urban areas, politicians were determined to receive spoils of

office to further solidify their electoral base. During the late nineteenth-century, this

patronage system was especially noticeable with school boards (Danzberger, 1994;

Emirbayer, 1992; Howell, 2005; Usdan, 1994) In 1893, the average appointed school

board size for urban cities, those consisting o f a population of 100,000 residents or more

was in excess of 20 members (Howell, 2005). According to M oscovitch and colleagues:

Schools were perceived to be the patronage bailiwicks of mayors. There were 
calls to “take the schools out of politics.” One proposed solution that gained 
popularity was the concept o f scientific, rather than political, management of 
schools. That seemed incompatible with the schools functioning as departments 
of city government where, according to reformers, education would fall victim to 
corruption and patronage. Instead, reformers championed elected boards, which 
remained the most popular form of governance until the 1960’s. (Moscovitch et 
al., 2010, p. 4)

Danzberger expanded upon this view of school boards as governmental entities 

independent of politics (Danzberger, 1994). Progressive school reformers campaigned 

vigorously for a rapid end to the control of public schools by corrupt officials with
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municipal reform and a school board whose members would be elected to promote the 

ideals of an accountable democracy (Emirbayer, 1992; W ong & Shen, 2003a). The 

Progressive reforms led to a smaller centralized school board with an appointed or 

elected chief officer, or superintendent, responsible for the operational aspects of 

managing the school system. Additionally, the ability o f the school system to directly tax 

the electorate was divorced from city hail (Howell, 2005; Wong & Shen, 2003a). The 

new educational leadership of the Progressive Era movement was often professional 

educators, often male, middle-class Anglo-Saxons, with ties to Protestantism and reform 

politics (Emirbayer, 1992).

Progressive Era reforms remained largely unchallenged until 1954 with the 

United States Supreme Court ruling in Brown v. Board o f  Education. The Court held that 

the previously held Supreme Court decision of separate-but-equal violated the Equal 

Protection Clause of the Fourteenth Amendment o f the Constitution and made it illegal 

for school systems to segregate students based on race (Brown v. Board o f Education o f 

Topeka, 1954). As a result of Brown, state legislatures and school system school boards 

began to create and enforce policies that would create a de-facto system of segregation. 

Fourteen years after Brown and Brown II, racial disparity within school systems 

continued to be litigated as school boards created numerous schemes to prevent 

complying with federal law. The policies of the Kent County Board of Education were 

argued before the Supreme Court in 1968 as the school system adopted a freedom  o f 

choice plan that would allow students to apply to attend the school o f their choice, the 

all-White school or the all-Black school (Green v. County School Board of New Kent 

County, 1968). The Court struck down the policy deciding that:
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In other words, the school system remains a dual system. Rather than further the 
dismantling o f the dual system, the plan has operated simply to burden children 
and their parents with a responsibility, which Brown II  placed squarely on the 
School Board. The Board must be required to formulate a new plan and, in light 
of other courses, which appear open to the Board, such as zoning, fashion steps 
which promise realistically to convert promptly to a system without a "white" 
school and a "Negro" school, but just schools. (Green v. County School Board of 
New Kent County, 1968, p. 442)

Accordingly, after Green, school boards had to adopt a proactive approach to 

integrating schools. Increased school conflicts arose because of racial tension, and often, 

mayors were required to act as mediators (Wong & Shen, 2003). Both the Brown and 

Green Supreme Court decisions underscored a shift in the involvement of the federal 

government into local school board decisions (Howell, 2005; Land, 2002).

During the latter part o f the twentieth-century, state-level and federal-level 

agencies involvement in local education continued to expand. As the 1983 publication of 

A Nation at Risk by the National Commission on Excellence in Education predicted that 

continuing mediocrity in public education would threaten the United States’ global 

economic dominance, states began to become increasingly involved in determining 

policy for curricula, establishing accountability testing, and setting graduation standards, 

(Danzberger, 1994; Land, 2002) work that had been formerly solely determined by the 

locally elected school board. Indeed, by 1997 the 15,178 school boards across the 

country were engaged in navigating through the myriad o f regulations from state boards 

o f education, state legislatures, federal courts, state courts, and the United States 

Department of Education (Howell, 2005) while still operating according to the 

Progressive Era reforms o f smaller, elected boards representative o f the communities they

serve.



In 2010, the National School Boards Association, the Iowa School Board 

Association, the Thomas B. Fordham Institute, and the Wallace Foundation 

commissioned researchers Hess and Meeks (2011) to provide a descriptive study on the 

composition and perceptions of school board members across the country. The study 

consisted o f a stratified sampling of rural and urban district school board members and 

superintendents. Of the 3,805 surveys sent, the researchers had a response rate that 

consisted of 900 school board members from 418 school systems. Hess and Meeks 

(2011) found that 80.7 percent of the school board respondents w ere white, with larger 

urban districts having the most African-American and Latino board members. Further, 

94.5 percent o f the school board respondents reported that they w ere elected officials, 

with 62 percent holding office with no salary. Finally, 80 percent o f the school board 

respondents reported serving on school boards that were seven members or less.

The Historical Role of School System Regional Accreditation in America 

Given the variance amongst states, com position of school boards, and the 

distinctive needs of students within each individual school there is no unifying 

centralized philosophy of what constitutes an appropriate education in America (Finn, 

Manno, & Vanourek, 2001). The Federal Constitution expressly states that topics not 

discussed, nor prohibited within that particular text are best decided by states (U.S. 

Const, amend. X). The United States Constitution is silent on matters of education and 

subsequently the federal government lacks the ability to compel states to abide by 

particular mandates as a matter o f policy.

States allow the federal government to play a prominent role in many matters of 

public education (i.e. the Elementary and Secondary Education A ct) as a matter of
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receiving federal funding (Liguori, 2006). Nevertheless, states have retained the ability 

to set their own standards for elementary, secondary, and higher education. Brittingham 

(2009) states that the absence o f a clear framework for minimum expectations of 

standards created a “vacuum that accreditation grew to fill” (p. 10). Accreditation in the 

United States is unique (Brittingham, 2009; Kaplin & Hunter, 1967) as most countries 

have a centralized educational system that provides regulation over public education 

(Brittingham, 2009).

The first accrediting agencies began in the latter part of the nineteenth century 

(Brittingham, 2009) and were focused primarily on institutions o f higher education. The 

oldest accrediting agency, New England Association o f Schools and Colleges, was 

established in 1885 (New England Association o f Schools and Colleges). These 

organizations were based on membership and in the beginning were largely charged with 

discerning which institutions were actually higher education facilities (Brittingham,

2009). According to the AdvancED website (2012), in 2006, the organization was 

formed to merge the North Central Association Commission on Accreditation and School 

Improvement (NCA CASI), Northwest Accreditation Commission (NWAC), and the 

Southern Association of Colleges and Schools Council on Accreditation and School 

Improvement (SACS CASI). O f the three accreditation agencies under the AdvancED 

umbrella , SACS is the largest, created in 1895 and providing school improvement and 

accreditation services to elementary, middle, secondary schools as well as to colleges and 

universities in 11 southern states as well as countries in South America and the 

Caribbean.
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In the 1950s, the National Commission on Accrediting (Kaplin & Hunter, 1967) 

was established to minimize confusion among the many regional accrediting agencies.

The National Commission’s primary function was to provide a m inim um  standard for the 

private agencies. The National Commission established that accrediting agencies were to 

operate as “private, non-profit, voluntary associations” (Kaplin & Hunter, 1967, p. 108). 

Kaplin and Hunter note that the nature o f this non-governmental regulatory organization 

creates a “broad and rather loosely defined legal category” (p. 108) as their scope reaches 

beyond that of most general associations. Accordingly, Kaplin and Hunter’s (1967) 

research analyzes the ambiguous legal status of accrediting agencies and their ability to 

decline and withdraw membership. Kaplin and Hunter (1967) found that the “monopoly 

power of the agencies, coupled with the public function they fulfill, may make some 

supervision necessary. The extent o f supervision, however, should be “carefully limited” 

(p. 129) as courts and legislative bodies are not sufficiently equipped to be experts in 

education.

Kaplin and Hunter (1967) did note, however, that legislatures could delegate 

authority to state education agencies to create accrediting standards and protocols.

Indeed, twenty states have established an independent accreditation that is controlled by 

the state agency (Wieder, 2011), although in some instances, the accreditation process is 

still voluntary. Additionally, there are a number of states that do require regional 

accreditation for secondary schools (Rothstein, Jacobson, & W ilder, 2009). A few states 

do not have provisions that mandate accreditation but have created compelling 

inducements for secondary schools to obtain accreditation. The Pew Center (W'ieder,

2011) noted that in Georgia, state law requires that eligibility for the state-funded HOPE
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scholarship is contingent upon students attending a regionally accredited high school. The 

consequences for losing accreditation vary by state and state statutory provisions 

(Wieder, 2011). In many states where accreditation is under the jurisdiction of a 

governmental agency, loss of accreditation can influence state funding and local 

governance. In all states where regional accreditation is offered, with Georgia being the 

exception, loss of accreditation can negatively influence bond ratings and public 

perception (Weider, 2011). Georgia is unique in the nation (Bevington, 2010; Williams,

2010 ).

Private accreditation agencies are not without detractors (Rothstein et al., 2009). 

The Pew Center on the States, a nonpartisan policy research organization, noted that in 

some instances a state has taken over a school system due to lack o f  academic 

performance notwithstanding the school system being deemed fully accredited by the 

regional accreditation agency (Wieder, 2011). Rothstein and colleagues (2009) also 

noted that due to the peer-review nature of regional accreditation agencies, reviewers are 

much less likely to “find fault” (p. 628) with the schools they review, as they know that 

their school systems and schools will also be subject to review. The Georgia School 

Boards Association echoes this concern, by noting on their Policy W hite Paper (2012), 

that:

accreditation is voluntary and there is no direct state funding for it. It was 
designed to be a peer review process o f the quality of education offered, to bring 
some uniformity to the opportunities available to students. Accrediting agencies 
are private membership organizations, not public agencies. Accreditation simply 
means a school or district has met the requirements to be a member of that 
organization. If the General Assembly believes that loss o f  this voluntary 
membership, paid for largely with local dollars, should result in state intervention, 
it should be defined very narrowly with checks and balances in the process. 
(Georgia School Board Association, 2012, p. 1)
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The Historical Role of State Takeover o f School Systems in America 

The unique role of regional accreditation in Georgia public schools is a new 

development in a State’s ability to exert direct control over schools in America 

(Bevington, 2010; Williams, 2010) and runs counter the historical record of states 

delegating governance of school systems to local school boards (Oluwole & Green,

2009). Liguori (2006) noted that since 1965, the state o f New M exico began a trend with 

other state legislatures in assuming an increasing role in education policy, both for 

regulating local school funding and for providing articulated policy goals for education. 

With the authorization of the Elementary and Secondary Education Act (ESEA) o f 1965, 

local school boards and local school systems were subject to a reduced role in decision

making authority (Liguori, 2006).

When the Elementary and Secondary Education Act was reauthorized in 2001 as 

No Child Left Behind, accountability became synonymous with testing, and states were 

given increased latitude to sanction poor performing schools (Liguori, 2006). No Child 

Left Behind used state led reform models that had been implemented in other states, such 

as charter school creation, restructuring an existing school, and state-initiated school and 

school system takeover as escalating sanctions (Liguori, 2006; O luwole & Green, 2009; 

Steiner, 2005) for schools with chronic low test scores. These reforms, enacted by 

Congress, were “pursuant to its power to condition the states’ receipt of federal funds 

under the Spending Clause” (Liguori, 2006, p. 1059).

In 1988, Kentucky became the first state in the United States to enact state-led 

education reform by passing legislation allowing for district takeover (Wong & Shen, 

2002). The following year, six additional states; New Jersey, New Mexico, Texas, South
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Carolina, and West Virginia, also enacted laws providing m echanisms for state takeover 

o f school districts (Oluwole & Green, 2009). Oluwole and Green (2009) noted that state 

takeovers are often prompted by district financial mismanagement or significant 

academic failure. Additionally, state-takeovers often appear as gubernatorial or mayoral 

appointments to the local school board and/or superintendent’s position, creating a 

district receivership to manage fiscal affairs, and providing direct management of 

curriculum and instruction in particular schools (Oluwole & Green, 2009; W ong & Shen, 

2003a). State takeover reached a peak in 2004, with twenty-nine states enacting 

provisions allowing for the takeover of school districts.

Types o f School Takeover 

Wong and Shen (2003a) argued that takeover strategies vary too widely to be 

considered a single model. Rather, they posit that takeover, as a reform  strategy is 

entirely dependent on specific parameters o f state constitutions and legislative statute. 

Given this variability, however, they note consistent principles that can be applied to 

takeover policy more generally. These principles (i.e., greater accountability, more 

oversight by municipalities or state educational entities, a designated body charged to 

manage conflict) allow for a system wide restructuring on the premise that a school 

system’s current organizational structure is not effortlessly alterable.

In 2004, the Education Commission o f the States (ECS) commissioned researcher 

Todd Ziebarth to conduct a meta-analysis policy brief o f state takeover laws and policies. 

Ziebarth (2004) contended that takeovers are described as those instances when “ the state 

legislature, the state board of education or a federal court charges the state department of 

education or another designated entity, such as a mayor, with managing a school district”
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(p. 1). Ziebarth also noted the variability within state takeover, finding that the amount o f 

influence and control varies across each state. In some instances, such as in West 

Virginia, local school board members remain in their official capacity as policy makers 

on curricular matters, but defer to a state-appointed entity that makes decisions regarding 

fiscal issues. In another example provided by Ziebarth, New Jersey removes both local 

school board members and senior administrators within the school system and appoints 

new leadership to determine all aspects o f the district’s academic and financial matters.

W ong and Shen (2003a) note that there are material differences between state-led 

takeovers and mayoral takeovers, finding that mayors, unlike state appointed officials are 

elected officials and thus more apt to be responsive to the needs o f  their local 

constituents. In another study conducted by Wong and Shen (2003b), they analyzed data 

from state and mayoral led takeovers that were comprehensive in nature, consisting of 

takeovers where there are “academic, fiscal, and management” (p. 97) concerns.

Research Regarding Impact O f Takeover 

Mathis (2009) investigated the academic achievem ent outcomes of district and 

school level takeovers as a final sanction under the No Child Left Behind sanctions. 

Mathis (2009) found little evidence in the literature to support that empirical value of 

state takeovers. Additionally, Mathis (2009) noted that takeover’s are often fraught with 

political upheavel and that in many instances states lack capacity to run individual school 

systems. Ziebarth expands upon this issue of political upheaval by noting that in certain 

states, “the implementation of state takeovers has produced unintended 

consequences... the U.S. Department of Justice views state takeovers as potentially 

violating local voter rights to elect local officials” (p. 3).
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Researchers at the Institute for Educational Law and Policy (IELP) at Rutgers 

University provided a report (2002) to the New Jersey Board of Education regarding the 

impact of district takeover in states across the county and the circumstances that would 

allow for reestablishment of local governance. Through a meta-analysis of governance 

literature, conducting qualitative interviews o f stakeholders in nine cities that were 

involved in mayoral-led takeovers, and statistical analysis o f student achievement data, 

the researchers found that in five of the selected cities, Chicago, Cleveland, Boston, 

Philadelphia, and Washington, D.C., interview participants reported that the mayoral 

takeover of the school system produced a district that was less corrupt and more efficient. 

However, interview participants who identified themselves as parents of students in the 

system in New York, Chicago, Philadelphia, Detroit, Baltimore, and Boston found that 

they had very little input into the plans and policies of the school system. The 

researchers also found that they were unable to establish a causal relationship between 

school takeover and improvements in nationally normed achievem ent test data.

Wong and Shen (2003b) had similar findings in their analysis of city and state 

takeovers, although they noted that mayoral takeover seems to produce stronger academic 

achievement increases in elementary schools. Wong and Shen (2003b) also noted that in 

some instances there were declines in academic achievement. They also found, much 

like the IELP study, that takeovers often produced more efficient organizational 

improvements.

Legal Concerns Regarding School Or School System Takeover

Oluwole and Green (2009) conducted a meta-analysis o f individual state’s school 

and school system takeover laws and legal challenges that have occurred as a result of
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potential minority disenfranchisement. Oluwole and Green provide that most takeover 

attempts occur disproportionately within urban school systems with a large African- 

American or Hispanic demographic (2009). Ziebarth also noted this trend of 

disproportionality (2004), noting, “(C)ertain states are facing questions concerning the 

federal Voting Rights Act of 1965. In essence, the U.S. Departm ent o f Justice views 

state takeovers as potentially violating local voter rights to elect local officials” (p.3). 

Oluwole and Green (2009) argued that the case law in most takeover attempts would 

suggest that Courts typically establish a rational basis review, the m ost moderate basis of 

judicial review for Equal Protection Clause violation claims. Oluwole and Green also 

noted that most plaintiffs’ (2009) have argued that state takeover claim s should be 

viewed through a strict scrutiny lens, as the fundam ental right to vote for a school board 

member is being abridged by the government. Few trial courts, state appellate courts, or 

federal courts have allowed for this type of scrutiny, citing the United States Supreme 

Court ruling in Sailors v. Board o f  Education, which essentially held that there exists no 

right to elect an administrative body such as a school board (Sailors v. Board of 

Education of Kent County, 1967). However, a closer reading of C ourt’s majority opinion 

in Sailors provides that in Michigan there were two types o f boards; one local school 

board that “the people of Michigan (qualified school electors) elect” (Sailors v. Board of 

Education of Kent County, 1967, p. 387) in which there were no constitutional challenges 

surrounding Kent County’s district reappropriation and another county school board 

which did present a constitutional question. Justice Douglas noted in the majority 

opinion that, ‘T he alleged constitutional questions arise when it com es to the county
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school board. It is chosen not by the electors o f the county, but by delegates from the 

local boards” (Sailors v. Board o f Education of Kent County, 1967, p.387).

Prior to the school system and school takeover efforts of the late twentieth- 

century, removal of elected school board members from office was a rarely litigated 

event (Mawdsley & Hooker, 1990). At the point of publication, M awdsley and Hooker 

noted that when litigation in this area did occur, it most often reflected state constitutional 

interpretation rather than Federal Constitutional issues (1990, p. 627). Grounds for 

removal from office are similar to other governmental officials in that the removal may 

be triggered by events that occurred while the board member was acting in his or her 

official capacity or, in limited instances, when the government official committed a crime 

(Mawdsley & Hooker, 1990). Similar to other elected officials, the methods for removal 

from office have historically been recall, direct litigation, and extraordinary writs 

(Mawdsley & Hooker, 1990). Removal efforts for school board members have also 

sought by citizens within the board members jurisdiction, state, county, or municipal 

governmental officials, or, in some instances, other board members. Mawdsley and 

Hooker (1990) also noted, that, historically, school board members have rarely been 

successfully removed from office, with fewer than 40 successful efforts to remove them 

in the period from World War II until the time o f publication in 1990 (Mawdsley & 

Hooker, 1990).

In an official opinion (McMaster, 2005), the South Carolina Attorney General, 

Henry McMaster, provided a legal analysis on the ability o f the Board o f Trustees or the 

State of South Carolina to restrict the voting capacity of a sitting board member who had 

been charged with simple assault. In his opinion, Attorney General M cMaster offered
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that there was no reason under the law (M cM aster, 2005) why the board member could 

not fully participate in board meetings and vote accordingly. Further, the opinion noted 

that school board members could not be removed in South Carolina based on allegation 

without evidence and a corresponding hearing (McMaster, 2005).

The Historical Role of School Boards in Georgia 

Given the unique context of Georgia law as it pertains to removal of school board 

members on the basis of accreditation, it is necessary to provide additional context into 

the historical role of educational governance, regional accreditation, and legal challenges 

to school board member removal efforts. Public education in Georgia began after the 

American Revolution with the adoption of a state constitution that mandated that the state 

would pay for a form of education for a select group o f citizens. The language in the new 

constitution stated that schools would be established and supported at the expense of 

Georgia citizens (Cochling et al., 2010). This form of education was attempted with little 

progress (Cochling et al., 2010) and when a new constitution was adopted in 1789, there 

was no mention of public education funding.

It was not until the Georgia constitution o f 1868 that provisions for public 

education were made explicit. These provisions allowed for a commissioner to oversee 

all of the schools within the state, the creation of boards o f education within counties, a 

state board o f education, and the establishment of public schools that would be available 

and paid for through taxation (Cochling et al., 2010; Georgia School Boards Association, 

2009). With enabling language in the constitution, Georgia lawmakers passed legislation 

in 1870 that provided local school boards the ability to levy taxes for the public schools. 

However, local school boards were unable to utilize funding from taxation to pay for
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general purposes such as payroll for teachers (Cochling et al., 2010). According to the 

Georgia School Board Association’s monthly periodical (2009), it was not until 1904 that 

voters ratified a constitutional amendment allowing school boards the ability to levy up to 

five mills in taxes.

During the Progressive Era, reforms such as district consolidation and smaller 

school boards were enacted in Georgia as well (Georgia School Boards Association, 

2009). In 1945, Georgia’s Constitution was modified once again (LexisNexis, 2011) to 

make local boards of education and local superintendents constitutional offices and not 

statutory offices. In 1992 (Georgia School Boards Association, 2009), the Georgia 

General Assembly enacted legislation requiring all school board members to be elected 

rather than appointed. As elected officials, local school board members are subject to 

Georgia laws §21-4-3(7) and 21-4-4(c) that provide the basis for a recall. Specifically, 

criminal or misdemeanor malfeasances, failure to fulfill the duties o f office, 

misappropriation of funds are cited as allowable basis for citizens to begin the recall 

process in Georgia. Article II, Section III, Paragraph 1 o f the G eorgia Constitution 

indicates that public officials can be removed or suspended from office for felony 

indictment or conviction. Roberts v. Deal (2012) would indicate that the Georgia 

Supreme Court finds locally elected school board members as constitutional officers 

distinctly from other elected officials whose offices are created through general statute 

and the methods for removing constitutional officers from their respective offices should 

be viewed strictly.
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The Historical Role o f Accreditation In Georgia 

According to the Governor’s Office of Student Achievem ent’s website 

(Governor's Office of Student Achievement, 2007), accreditation is a voluntary process 

in Georgia, with two accrediting agencies authorized to evaluate schools. SACS CASI, a 

division of AdvancED, and the Georgia Accrediting Commission (GAC) are authorized 

in Georgia law as having the ability to accredit schools in Georgia according to their 

respective quality standards (Governor's Office o f Student Achievement, 2007).

O.C.G.A. 20-2-49, the code section that was created because of G eorgia Senate Bill 84, 

was signed into law in May of 2010 (Georgia General Assembly, 2010). Section 1 of 

O.C.G.A. 20-2-49 (Georgia General Assembly, 2010) provides explicit language that 

defines school boards as being specialized and unique and thus deserving o f a higher 

ethical code with success being determined by maintaining accreditation. The code 

section then sets forth requirements for annual board training and local board adoption o f 

a code of ethics, prohibits board members from engaging in policies that present a 

particular conflict of interest, and allows a method to remove school board members if 

district accreditation is at risk. O.C.G.A. § 20-2-73 was created to update the language in 

O.C.G.A. § 20-2-73 allowing all members o f the school board to be removed regardless 

of when they were elected into the local board office. The statute also further clarified 

that the removal would be inclusive of “all eligible members of the local board of 

education” (O.C.G.A. § 20-2-7§e).

The website for the Georgia Accrediting Agency (GAC) provided a detailed 

listing of all of the public schools and school systems within Georgia that are Accredited 

with Quality (Georgia Accrediting Commission Public School Programs, 2012). There
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are four levels that a district of school can be accredited through GAC: Accredited with 

Quality Accredited, Provisionally Accredited, and Preparation (Georgia Accrediting 

Commission Public School Programs, 2012). All o f the school system s listed on the 

2011 -2012 GAC report were Accredited with Quality, inclusive o f those that are on 

Probation status with SACS CASI (Georgia Accrediting Com m ission Public School 

Programs, 2012).

The Historical Role o f State Takeover in Georgia 

In February of 2008, the Clayton County School System, a 53,000-student district 

located in suburban metropolitan Atlanta, Georgia, was threatened with the potential loss 

of accreditation (AdvancED, 2008b; Jacobson, 2008) by the Southern Accreditation of 

Colleges and Schools, a regional accrediting agency based on concerns regarding the 

local school board’s ability to govern the school system properly. The initial 

AdvancED/SACS report (AdvancED, 2008b) noted that based upon its AdvancED 

Standards for Quality School Systems, the district failed to meet the Governance and 

Leadership Standard. The accrediting agency report (AdvancED, 2008a) to Interim 

Superintendent, Gloria Duncan and Clayton County School Board Chairwoman, Erika 

Davis, (AdvancED, 2008a) noted that based on “clear and com pelling evidence, the 

Special Review Team finds that the Clayton County Board is in violation...and is fatally 

flawed” (AdvancED, 2008a, p. 7).

The accrediting agency listed nine actions that the school system should address if 

they wanted to maintain accreditation (AdvancED, 2008a). The actions ranged from 

addressing ethics violations, to hiring a permanent superintendent, to removing external 

forces from the school system that had undue influence over school board members and
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school system operations (AdvancED, 2008a). The school system did not dispute the 

findings and chose to address the issues that were noted by the accrediting agency. The 

accrediting agency evaluated the efforts of the school board in A ugust 2008 and found 

that:

based on exhaustive review of all the documentation provided the Special Review 
team ...and the information obtained through the interview process, the Special 
Review Team finds that the Clayton County Public Schools has failed to fully and 
substantively address the mandates required for changing the decision that the 
accreditation of Clayton County Public Schools shall be revoked on September 1, 
2008. (AdvancED, 2008a, p. 17)

As a result o f the loss of accreditation, Governor Sonny Perdue removed four of the nine

member local board through Executive Order (2008, August 28). Additionally, two

board members were also formally removed through the Executive Order (2008, August

28), although they had previously resigned or been forcibly removed.

This type of involvement, removal of a school board m em ber from office by 

gubernatorial intervention had no precedent in Georgia before 2008. In prior press 

releases (2008, February 22), the State Schools Superintendent, Kathy Cox and Governor 

Sonny Perdue both noted that Georgia law limited the State’s authority to remove elected 

school board members. Additionally, both officials noted (2008, February 28) that that 

local control, or the local citizenry’s ability to control municipal and county related issues 

absent mandates from the State, was a long-standing tradition in Georgia. The language 

in the press releases is consistent with the Georgia Constitution (G A  Const, art. VIII, 

Paragraph 1), which provides “authority is granted to county and area boards of education 

to establish and maintain public schools within their limits” and further states in 

Paragraph 2, that all 180 school districts and individual schools therein are “under the



40

management and control of a board of education, the members o f which shall be elected 

as provided by law” (GA Const, art. VIII, § 2).

Oluwole and Green (2009) noted that very few state constitutions contain 

language setting forth a provision for local control or a local school board. Further, 

Oluwole and Green (2009) asserted that of the state constitutions that do contain 

language allowing for local control, there are none who mandate local school boards 

within the constitution. However, Colorado (Owens, Colorado Governor v. Colorodo 

Congress of Parents, Teachers and Students, 2004) and Georgia (GA Const, art. VIII, §

1) are both examples of states with state constitutions that not only provide for local 

control but also specifically provides for a local school board.

With the Warren County School System ’s accreditation at risk (AdvancED,

2010b) Governor Perdue utilized the same method of administrative removal through 

Executive Order for members o f the Warren County School Board in August o f 2010 

(Roberts et al. v. Deal, Governor et al., 2012) for ethical violations set forth in Georgia 

law for elected officials (OCGA § 45-10-3). During the 2010 legislative session, 

Governor Perdue also signed into law Senate Bill 84 (2010, May 25), which allowed state 

intervention when a school system’s accreditation was at risk. The legislative provisions 

within the bill afforded the state the ability to appoint new members to serve on the 

school board, created a uniform ethics policy, mandated board training, and set forth 

minimum eligibility qualifications for local school board candidates to meet.

A component of enacting Senate Bill 84 codified at O.C.G.A. § 20-2-49 in 

Georgia required the State to request preclearance from the United States Department of 

Justice (DOJ) pursuant to Section 5 of the Voting Rights Act of 1965 (42 U.S.C. §
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1973). The Voting Rights Act of 1965 prohibits States from creating voting 

qualifications or procedures that potentially exclude citizens by virtue of race or color (42 

U.S.C. § 1973). Further, Section 5 of the act requires that if certain States desire to issue 

changes to the electoral process, they must first seek preclearance from the United States 

Department of Justice (Toledano, 2011). Under the federal formula, jurisdictions that 

had utilized a test to disenfranchise citizens or jurisdictions with fewer than 50% of the 

voting age electorate registered to vote are required to receive written communication 

from the Civil Rights Division of the DOJ approving any electoral change (Toledano,

2011). Georgia was issued preclearance from the DOJ (Georgia Departm ent of 

Education, 2010) with the caveat that litigation could occur as a result. Additionally, the 

preclearance letter required all aspects of policy related to Senate Bill 84 to be reviewed 

by the Department of Justice (Georgia Department of Education, 2010).

Summary

This review o f the literature provides an overview of the legal scholarship and 

recent research regarding the historical role o f school boards, state takeover attempts via 

school board member removal, constitutional theory, and regional accreditation o f public 

K-12 institutions. The American democratic practice o f electing officials to be 

representative of a larger community is reflected on both the national, state, and local 

level. While the purpose of school boards has remained largely the same since the 

inception of the first school board in M assachusetts in 1635, the composition, authority, 

and manner o f selecting school boards has varied. Until Progressive Era reforms in the 

1920’s, school boards were largely comprised of political appointments and were vast in 

size. The Progressive Era reforms ushered in school boards that were elected and thus
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accountable to the community in which they lived. School board members were also to 

work closely with a professional school superintendent to enact policies that supported 

the educational aims o f the community.

With the Brown v. Board o f Education  decision, school boards were faced with a 

much larger federal role in education. Federal policy began to dictate educational reform 

and school systems were compelled to comply through the courts. The publication of A  

Nation at Risk report further compelled states to take a more active role in setting 

educational goals, further narrowing the authority of local school boards. Sanctions for 

low achieving school systems and schools began to become popular in the late 1990’s 

and were codified in federal law under the No Child Left Behind Act o f 2001. States 

with statutory authority were permitted to take over schools and school systems with 

financial mismanagement issues or persistently low academic achievement. Due to the 

disproportionality of racial minority districts being taken over by States, several legal 

challenges have arisen regarding the constitutionality of these attempts. Additionally, 

takeover attempts have yet to demonstrate dramatically different academic outcomes, 

although there have been positive financial and organizational changes as a result of 

takeover bids.

In Chapter 3, the researcher analyzed the G eorgia Supreme Court decision,

Roberts v. Deal (Roberts et al. v. Deal, Governor et al., 2012) regarding the removal of 

school board members under administrative law. Additionally, the researcher analyzed 

the plaintiffs’ complaint and the initial ruling of the Sumter County School Board (Pless 

v. Georgia State Board o f Education, 2012) and the DeKalb County School Board TRO 

request and United States District Court order denying injunctive relief (DeKalb School



District and W alker v. Georgia State Board o f Education and Deal, 2013) regarding the 

suspension from office by the Georgia State Board of Education. The researcher also 

analyzed the United States Supreme Court decision in Sailors v. Board o f  Education 

(1967), Welch v. Baltimore City Board o f  Education (1979) regarding the federal courts 

view of Due Process claims with respect to school boards. Finally, the researcher also 

analyzed Collins v. Kentucky (1914), Connally v .General Construction Company (1926), 

Giaccio v. Pennsylvania (1966), and Thornhill v. Alabama  (1940) regarding the 

standard for statutory language to withstand a Due Process Clause claim through the state 

and federal law. These cases were used to determine the primary legal issues associated 

with the Georgia General Assembly mandating provisions not found in law, in this 

instance district accreditation, to constitutional entities, the status o f  federal and Georgia 

law in the area of removing elected school board members, and the relevant history of 

school board member removal litigation in Georgia.



CHAPTER 3 

LEGAL ANALYSIS 

In January of 2011, the Atlanta Public School System (APS) was placed on 

Accredited Probation by SACS CASI (The G eorgia State Board o f  Education, 201 la). 

Senate Bill 79 had been signed into law by G eorgia Governor Nathan Deal in April of 

2011 and became effective July 1, 2011 (The Georgia State Board o f Education, 201 la). 

The State Board provided notice to members of the Atlanta Public School Board that 

pursuant to O.C.G.A § 20-2-73(a) (Georgia Department of Education, 2010), they were 

subject to attend a hearing before the Georgia State Board of Education (SBOE) to 

determine if the SBOE would recommend suspension for all sitting members of the APS 

Local Board of Education (LBOE). According to the signed Consent Order (2011 a) 

between the SBOE and the LBOE, consensus was reached between all parties to postpone 

the July 2011 hearing, as mandated in O.C.G.A § 20-2-73(a), to allow the LBOE 

additional time to make progress on the SACS CASI recommendations. In September 

2011, the SACS CASI monitoring team revisited the system and found substantial 

progress had been made (AdvancED, 2011) to warrant removing the probation 

designation from the school system.

The Consent Order between the Georgia State Board of Education and the Atlanta 

School Board was followed by additional agreements with other school systems in 

Georgia that had been placed under Probation from SACS CASI. During the same

44
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month as the Atlanta Public Schools LBOE Consent Order, the SBOE entered into a 

similar agreement with the Coffee County School Board (The Georgia State Board of 

Education, 201 lc). The following month, the SBOE entered into a Consent Order wit 

the Montgomery County School Board (The Georgia State Board o f Education, 201 lb), 

another school system placed under Probation by SACS CASI. In both instances, the 

Consent Orders provided the local school boards with an opportunity to postpone the 

required SBOE hearing pursuant to O.C.G.A. § 20-2-73 to allow the school systems 

additional time to address the required actions outlined in the SACS CASI report (The 

Georgia State Board of Education, 2011).

In April 2012, Governor Nathan Deal removed all sitting members of the Miller 

County School Board based on the recommendation o f the State Board of Education (The 

State of Georgia Executive Order, 2012b; Georgia State Board o f  Education, 2012). The 

Miller County School Board became the first local school board in Georgia removed en 

masse under O.C.G.A. § 20-2-73. Governor Deal issued another Executive Order in 

September appointing five new members to fill the unexpired term s of the replaced board 

members (The State of Georgia Executive Order, 2012a).

Analysis of O.C.G.A. § 20-2-73 Against The United States Constitution

The first challenge to the provisions within O.C.G.A.§ 20-2-73 occurred when a

majority of the members of the Sumter County Board o f Education filed a request for a

Temporary Restraining Order (TRO) to enjoin the State Board o f  Education from

proceeding with a hearing pursuant to the probationary status of the school system as

determined by SACS CASI. Fulton Superior Court Judge Bensonetta Tipton Lane

granted the injunction on November 14, 2012 (Pless v. Georgia State Board of Education,
45
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2012). In granting the injunction, the Court noted that there was a considerable 

likelihood of “irreparable injury” (Pless v. Georgia State Board o f  Education, 2012, p. 1) 

to the plaintiffs’ in the case and that the proposed hearing had the potential for adding 

additional conditions to elected public offices after they had met the qualifications for 

office as set forth in statute. The Fulton County Superior Court further noted that there 

were significant concerns regarding the right of constituents “to be served by the elected 

representative whom they selected” (Pless v. Georgia State Board o f Education, 2012, p.

2). The Superior Court concluded the TRO by noting that the intent of O.C.G.A. § 20-2- 

73 was to protect students who would suffer harm if their school district lost 

accreditation. As a result, the Fulton County Superior Court noted that the questions 

raised through the statute were too significant to answer in an expedited fashion (Pless v. 

Georgia State Board of Education, 2012, p.2).

In granting the TRO, the Superior Court also noted several cases that supported 

the complexity of issues raised in Pless v. The Georgia State Board o f  Education (2011) 

case. Specifically, the Court noted the Georgia Supreme Court’s ruling in Roberts v.

Deal (2012), affirming the constitutional role of school board members, and finding that 

the Governor is unable to remove constitutional officers for ethical violations through 

administrative law. Additionally, the Court noted the United States Supreme Court’s 

ruling in Bond v. Floyd (Bond v. Floyd, 385 U.S. 116, 1968), whereupon Julian Bond had 

been elected to the Georgia House of Representatives and was interviewed for a radio 

show on the subject of the views of the Southern Christian Leadership Council (SCLC) 

regarding Vietnam. Based on his comments, members of the Georgia House of 

Representatives refused to allow him to take the oath of office due to concerns that based
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upon his comments, he would be unable to uphold and defend the G eorgia and United 

States Constitutions. Upon appeal, the Supreme Court issued a plurality opinion that 

stated that state legislators are unable to set a standard for free speech for policy makers 

that is stricter than that o f an average citizen (Bond v. Floyd, 1966, p. 133).

The Fulton County Superior Court TRO for Pless (2012) also referenced Powell 

v. McCormack (1969), establishing the United States Supreme C ourt’s view that the 

legislative branch o f government is confined to the qualifications listed in the United 

States Constitution. Although Congressman Adam Clayton Powell, Jr. had been under 

suspicion for engaging in potentially illegal activities as Chair of the Committee of 

Education and Labor for the United States House of Representatives, he was reelected to 

Congress. Despite his reelection, Powell was denied the ability to take the oath o f office 

and assume his seat as a member of the House of Representatives (Powell v.

McCormack, 1969). Powell and voters within his congressional district sued, asserting 

that the House of Representatives did not have the ability to exclude him under the 

powers granted to House under the Constitution. Chief Justice W arren delivered the 

Court’s opinion that the exclusion was, in fact, unconstitutional. The plurality opinion 

noted that the Framers’ intent with respect to the ability of the executive or legislative 

branch to augment their authority beyond that which exists in the Constitution was clear, 

stating:

Had the intent of the Framers em erged from these materials with less clarity, we 
would nevertheless have been compelled to resolve any ambiguity in favor of a 
narrow construction of the scope of Congress' power to exclude members-elect. A 
fundamental principle o f our representative democracy is, in Hamilton's words, 
"that the people should choose whom they please to govern them." 2 Elliot's 
Debates 257. As Madison pointed out at the Convention, this principle is
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undermined as much by limiting whom the people can select as by limiting the 
franchise itself. (Powell v. McCormack, 1969, p. 395)

The case law cited by Judge Lane in the Pless TRO indicated an inclination for 

the court to disallow attempts by the administrative branch o f the governm ent to limit the 

fundamental rights of duly elected officers and the electorate beyond the limitations 

found in either the Federal or State Constitution (Pless v. Georgia State Board of 

Education, 2012). In March 2013, a judge was selected to hear Pless  v. The Georgia 

State Board o f Education (2012) before the Fulton Superior Court, although a court date 

has not been set as of this writing.

Procedural and Substantive Due Process Challenges 

Additional constitutional challenges to § 20-2-73 arose when the DeKalb County 

School System, an urban school system in consisting of 99,000 students in metropolitan 

Atlanta, Georgia, was placed on Probation status on December 17, 2012 (DeKalb County 

Schools, 2013). The president and chief executive officer of AdvancED, Mark Elgart 

noted in a letter to board chairman Eugene W alker and the school system superintendent 

Cheryl Atkinson, that there was “significant and irrefutable evidence that the school 

system is in a state of conflict and chaos. The current status of the school system is the 

result of at least a decade o f decline.” (DeKalb County Schools, 2013, p. 1) Dr. Elgart 

further noted that due to the school system ’s poor governance student academic 

achievement had declined. Additionally, the December 2012 notice from AdvancED 

noted that fiscal mismanagement had occurred in the school system, again, as the direct 

result of the school board.
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The DeKalb County School System entered into a Consent Order with the 

Georgia State Board of Education on January 17, 2013. Pursuant to the Consent Order, 

the DeKalb County School System was given 30 days to address the governance 

concerns issued by AdvancED (DeKalb County School District and W alker v. The 

Georgia State Board of Education and Nathan Deal, 2013). On February 19, 2013 

members of the DeKalb County School Board filed suit with both the Fulton County 

Superior Court and the United States District Court for the Northern District of Georgia, 

a federal court, challenging the constitutionality o f O.C.G.A. §20-2-73 and requesting the 

Court to enjoin the Georgia State Board of Education from conducting the hearing 

against the elected DeKalb County board members (DeKalb County School District and 

Walker v. Georgia State Board of Education and Deal, 2013).

The plaintiffs’ amended complaint alleged that the statute in question, O.C.G.A. 

§20-2-73, unconstitutionally created a mechanism that allowed unelected, appointed 

school board members to become permanent board members after a period of 30 days, in 

direct opposition to the Georgia Constitutional provision that requires local board 

members to be elected (GA Const, art. VIII, § V, Paragraph II). The complaint further 

alleged that the statute allowing for the removal o f elected school board members was 

unconstitutional as it allowed the Georgia General Assembly to create additional 

qualifications for the elected officials, when they did not have the authority to do so. 

Finally, the complaint alleged that procedural due process was not afforded to the DeKalb 

County School Board members, thus violating the Fourteenth Amendm ent of the United 

States Constitution (DeKalb School District and W alker v. G eorgia State Board of 

Education and Deal, 2013). Contemporary jurisprudence acknowledges that American
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citizens are entitled to both procedural and substantive due process rights (Jenkins &

Dayton, 2003). Jenkins and Dayton have noted that:

Procedural due process concerns the process government uses in actions that may 
significantly impinge on life, liberty, or property rights, while substantive due 
process requires that governmental actions are genuinely fair and reasonable, and 
serve a legitimate governmental interest. In its most basic form procedural due 
process guarantees adequate notice of government actions affecting life, liberty, 
or property, and the right to a fair hearing regarding these issues. To provide 
adequate notice of government actions, laws must be openly promulgated and 
generally comprehensible so that persons o f ordinary intelligence can determine 
what is required or prohibited. There can be no secret regulations or ex post facto 
laws. (Jenkins & Dayton, 2003, p. 14)

In contrast, substantive due process requires that the actions of the government further a

genuine governmental goal and that the actions are fair and reasonable (Jenkins &

Dayton, 2003).

The federal court determined that there were no procedural or substantive Due 

Process Clause violations in the DeKalb School D istrict and Walker v. Georgia State 

Board o f Education and Deal case (2013). In the order (2013) denying the Temporary 

Restraining Order request on March 4, 2013, the federal court held that the Fourteenth 

Amendment claim was baseless for a school system, a political subordinate to the State, 

as noted in N. Y.C. v. Richardson (1973) and Williams v. M ayor and City Council o f  

Baltimore (1933), cases that were cited in Judge Story’s opinion (DeKalb School District 

and Walker v. Georgia State Board of Education and Deal, 2013). Both of the cited cases 

derive from principles established by the United States Supreme Court in Hunter v. 

Pittsburgh (1907). In Hunteri 1907), the Court established that; “Municipal corporations 

are political subdivisions o f the state, created as convenient agencies for exercising such 

of the governmental powers of the state as may be intrusted (sic) to them.” (1907, p. 207).
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Judge Story further utilized the principles established in Hunter v. Pittsburgh (1907) to 

conclude that the school system lacked sufficient standing to assert a procedural due 

process claim (DeKalb School District and W alker v. Georgia State Board of Education 

and Deal, 2013). Judge Story noted that a Fourteenth Amendm ent due process claim 

must meet the standard established in Cleveland v. Loudermill (1985) inclusive of 

deprivation of life, liberty, or property (DeKalb School District and W alker v. Georgia 

State Board o f Education and Deal, 2013). The federal court asserted that the school 

system suffered neither actual deprivation nor threat o f deprivation noting, “Plaintiffs’ 

submissions identify the property right o f elected officials in their office as an interest 

that cannot be denied without due process of la w .. .they fail to identify any property 

interest of the School District that is threatened” (DeKalb School District and Walker v. 

Georgia State Board o f Education and Deal, 2013, p. 7). Essentially, the district court in 

DeKalb and Walker v. Georgia School Board and Deal (2013) recognized that the Due 

Process Clause is designed to protect individual citizens from governmental abuse, not 

one branch o f government from another.

Utilizing the same logic, the federal court found that the chairman o f the DeKalb 

Board of Education, Eugene Walker, did have a legitimate property claim as an 

individual who risked being removed from office and had standing. However, Judge 

Story found that Eugene W alker’s claim that he was not afforded appropriate procedural 

due process was erroneous. Again, citing the decision in Cleveland v. Loudermill (1985), 

Judge Story held that notice, in the form of the SACS CASI letter to the school system, 

and the opportunity to participate in the State Board of Education’s pre-determination 

hearing met the minimum standard for due process under the Fourteenth Amendment
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(DeKalb School District and W alker v. Georgia State Board o f Education and Deal, 

2013). In fact, the federal court order noted that the standard articulated in Cleveland 

stated:

[T]he pretermination hearing need not definitively resolve the propriety of the 
discharge. It should be an initial check against mistaken decisions-essentially, a 
determination of whether there are reasonable grounds to believe that the charges 
against the employee are true and support the proposed ac tio n ... The tenured 
public employee is entitled to oral or written notice o f the charges against him, an 
explanation o f the employer’s evidence, and an opportunity to present his side o f 
the story. (Cleveland Board of Education v. Loudermill, 470 U.S. at 542-546)

Federal Civil Rights Prior Rulings That Are Relevant to Board Removal 

The Equal Protection Clause of the United States Constitution prohibits the 

government from, “deny(ing) to any person within its jurisdiction the equal protection of 

the laws” (U.S. CONST, amend. XIV, § 1 cl. 4.). Historically, the United States 

Supreme Court has viewed Equal Protection claims according to three distinct tiers of 

review: rational basis, intermediate scrutiny, and strict scrutiny (Oluwole & Green,

2009). Strict scrutiny review is the most rigid review and is applied when the 

government’s action impinges upon a citizen’s constitutional guarantees of life, liberty, 

o r property due to race (Oluwole & Green, 2009). The burden under a strict scrutiny 

review is placed on the government to demonstrate that the governmental action is 

narrowly drawn and serves to further an undeniable and com pelling state interest (Kruk,

2010). Courts can apply the construct o f rational basis review if there is no 

constitutionally guaranteed fundamental right that has been im pinged upon and where 

there exist a plausible reason for the government’s action (Jenkins & Dayton, 2003;

Kruk, 2010).
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The plaintiffs’ in both the Pless case (Pless v. Georgia State Board o f Education, 

2012) and the DeKalb (DeKalb School District and W alker v. G eorgia State Board of 

Education and Deal, 2013) TRO request for declaratory and injunctive relief did not 

allege a violation of the Voting Rights Act (VRA) of 1965 as amended, 42 U.S.C. §

1973. However, there is a jurisprudential pattern of constituents challenging the 

constitutionality of appointive school boards. The United States Supreme Court’s 

decision in Sailors v. Board o f Education (1967) and the District C ourt’s opinion in 

Welch v. Board o f Education (1979), both suggest that the Federal court regards Equal 

Protection claims from a rational basis standpoint with respect to the rights of 

constituents to be represented by duly elected officials for school board offices.

On appeal, the United States Supreme Court affirmed the lower federal court’s 

decision in Sailors v. Board o f Education o f  Kent County (1961) and rejected the 

appellants’ notion that an appointive county school board is inherently in conflict with 

the voting rights inherent within the Fourteenth Amendment (Sailors v. Board of 

Education of Kent County, 1967). Registered voters o f Kent County, Michigan filed suit 

in Federal court, challenging the system that allowed the administrative county school 

board members to be selected by members o f the local board instead of being elected by 

the voters within the county. Justice Douglass, in delivering the C ourt’s plurality opinion 

noted that the precedent generated in Reynolds v. Sims o f viewing counties and cities as 

subordinate governmental agencies that operate under the guise o f  serving a State 

function is further applicable to school boards (Sailors v. Board o f  Education of Kent 

County, 1967, p. 386). The Court further found that:
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We find no constitutional reason why the governor, by the legislature, or 
by some other appointive means, rather than by an election, may not 
choose state or local officers of the nonlegislative character involved here.
Our cases have, in the main, dealt with elections for United States Senator 
or Congressman or for state officers or for state legislators. They were all 
cases where elections had been provided and cast no light on when a State 
must provide for the election of local officials. (Sailors v. Board of 
Education of Kent County, 1967, internal citations omitted)

The Court further clarified that there are distinct aspects of the Sailors case that cast the

county school board as a separate political office from that o f the locally elected school

board, noting:

The Michigan system for selecting members o f the county school board is 
basically appointive, rather than elective. W e need not decide at the 
present time whether a State may constitute a local legislative body 
through the appointive, rather than the elective, process. W e reserve that 
question for other cases such as Board o f  Supervisors v. Bianchi, ante, p.
387 U. S. 97, which we have disposed of on jurisdictional grounds. We do 
not have that question here, as the County Board o f Education performs 
essentially administrative functions; and while they are important, they are 
not legislative in the classical sense. (Sailors v. Board of Education of 
Kent County, 1967, p. 387)

Although the Sailors v. Board o f  Education o f  Kent County decision (1967) did 

not define the phrase, “ legislative in the classical sense” (Sailors v. Board o f Education of 

Kent County, 1967), the wording of the C ourt’s opinion suggests that the reasoning for 

affirming the appointive system for the Kent County administrative school board might 

not be applicable to the local elected school board. The Court noted that the conditions 

noted in Gray v. Sanders (1963) and Reynolds v. Sims (1963) provide additional context 

regarding elected officials. In Gray, the Court noted that any attempt to weight the votes 

o f the electorate by the size of the county were unconstitutional (Gray v. Sanders, 1963). 

Further, the Court clarified that the United States Constitution held that elections were to 

be determined by “one person, one vote” (Gray v. Sanders, 1963, p. 381). The Court
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further explained in Reynolds (Reynolds v. Sims, 1964) that the Equal Protection Clause

prohibits any attempt to dilute the vote of the electorate. The Court noted that the Sailors

opinion did not contradict the precedent set forth in Gray or Reynolds because the

challenge was not of the elected board but of the appointed board. The Court illustrated

the variation by noting:

We see nothing in the Constitution to prevent experimentation. At least as 
respects non-legislative officers, a State can appoint local officials or elect 
them or combine the elective and appointive systems as w as done here. If we 
assume arguendo, that, where a State provides for an election of a local official or 
agency — whether administrative, legislative, or judicial — the requirements of 
Gray v. Sanders and Reynolds v. Sims must be met, no question of that character 
is presented. For while there was an election here for the local school board, no 
constitutional complaint is raised respecting that election. (Sailors v. Board of 
Education of Kent County , 1967, p. 387)

Although the Supreme Court noted a distinction in an elected school board and an 

appointed school board that only focuses on administrative issues, other courts have not 

held the same distinction. The United States District Court for the District o f Maryland 

applied the precedent established in Sailors to dismiss the plaintiffs’ claim that an 

appointed board in Baltimore County was unconstitutional and violated their Fourteenth 

Amendment rights in Welch v. Board o f  Education o f  Baltimore C ity  (1979). The 

plaintiffs’ contended that the majority o f residents in M aryland had an elective school 

board but the constituents within Baltimore City had an appointed school board, thus 

disenfranchising the Baltimore City community from voting for their school board 

representatives. The plaintiffs’ further argued that the federal court should view their 

claims utilizing strict scrutiny given the importance o f the com munity having a voice in 

matters of education. The District Court dismissed the plaintiffs’ complaint regarding 

their equal protection claims, stating:
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The classification attacked herein is not itself suspect; neither does it interfere 
with the exercise o f a fundamental right. Accordingly, the "strict scrutiny" test is 
not applicable, and there is no need for the state to advance a compelling interest 
in order to justify the statute. Rather, the test is one o f rational relationship 
between the classification and a legislative goal to be served thereby. Nor may the 
argument be made that a stiffer test than the rational basis test should be applied 
because the challenged statute relates to education. Education, of course, is not 
among the rights afforded explicit protection under our Federal Constitution. Nor 
do we find any basis for saying it is implicitly so protected. As we have said, the 
undisputed importance of education will not alone cause this Court to depart from 
the usual standard for reviewing a State's social and economic legislation. (W elch 
v. Board o f Education of Baltimore City, 1979, p. 964)

The Welch case follows the Court’s view in Sailors that States are afforded many

opportunities to experiment between elected and appointed school boards without

violating citizens’ Equal Protection rights under the Fourteenth Amendment or the

provisions listed under the Voting Rights Act.

Analysis of O.C.G.A. § 20-2-73 Against The Georgia Constitution 

The Georgia Supreme Court has traditionally viewed the forfeiture of office under 

strict and narrow construction (Southern Discount Company v. Ector, 1980; Bowen v. 

Griffith, 1988; Roberts et al. v. Deal, Governor et al., 2012). In various instances, the 

Georgia Supreme Court has upheld the strict construction of the G eorgia Constitution by 

determining, “when interpreting words used in the Constitution the assumption is that 

they were used according to their natural and ordinary meaning” (Gwinnett County 

School District et al. v. Cox et al., 2011, p. 12). This strict construction of the Georgia 

Constitution has been applied in several cases involving the status of school board 

members as constitutional versus statutory officers. Discussions o f these instances follow

in turn.
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Prior Rulings of the G eorgia Supreme Court 

In August 2010, three members o f the W arren County School Board were 

removed from office by the Governor o f Georgia after appearing before an administrative 

judge regarding violations of G eorgia’s Administrative Ethics Law (O.C.G.A. § 45-10-3 

(8)). The appellants filed for an injunction in the Fulton County Superior Court and were 

denied. Seeking recourse, the appellants then filed for a discretionary review by the 

Georgia Supreme Court. The appellants contended that the pertinent language found in 

the statute was not applicable to local school board members. Specifically, the code of 

ethics that was established under O.C.G.A. § 45-10-3 (8) is in reference to commissions, 

boards, and individuals who hold office under general statute rather than constitutional 

officers. The Georgia Supreme Court applied the narrow construction that local school 

board members are constitutional officers for all purposes and cannot be removed under a 

provision within administrative law (Roberts et al. v. Deal, G overnor et al., 2012).

In 2011, the Georgia Supreme Court invoked a similar rationale in its opinion 

regarding the State’s assertion that the Georgia Charter Schools Commission was 

constitutionally allowable. Upon losing a portion of their state allotment of funding, 

Gwinnett County Schools, Atlanta Public Schools, and several other school systems in 

Georgia sought injunctive relief against the Georgia Department o f  Education and the 

Georgia Charter Schools Commission alleging that the General Assembly had no 

authority under the Georgia Constitution to fund public schools that were not under the 

control and management of a locally elected school board, and thus, the law was 

unconstitutional. The State’s assertion was that the Commission Charter Schools were 

deemed special schools, allowable under law and serving a com pelling state interest. The
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Georgia Supreme Court noted that the standard to issue a constitutional challenge

regarding a legislative statute was high. In issuing the opinion in Gwinnett the court

noted that the burden was on the plaintiffs’ to demonstrate that the legislation authorizing

the Georgia Charter Commission was unconstitutional. The G eorgia Supreme Court

noted that the precedent for the presumption of constitutionality to a state or federal

statute could be noted in the following excerpt from Dev. Auth. o f  DeKalb County v. State

o f  Georgia decision:

all presumptions are in favor o f the constitutionality of an act of the 
legislature and that before an Act of the legislature can be declared 
unconstitutional, the conflict between it and the fundamental law 
must be clear and palpable and this (C)ourt must be clearly satisfied 
of its unconstitutionality. Moreover, because statutes are presumed 
to be constitutional until the contrary appears . . .  the burden is on 
the party alleging a statute to be unconstitutional to prove it. (Development 
Authority of DeKalb County v. State of Georgia, 2009, p. 858)

The court’s opinion found that the despite the presumption o f constitutionality,

the plaintiffs’ were correct in their assertion that the Georgia Charter Commission was

unconstitutional (Gwinnett County School District et al. v. Cox et al., 2011). The

Georgia Supreme Court noted that the Georgia General Assembly lacked the ability to

provide an alternative definition for special schools beyond the definition found in the

Georgia Constitution and that all public schools in Georgia were governed by locally

elected school boards. The court held that the rational basis that the General Assembly

utilized in determining the meaning of the term special school was inappropriate,

observing in the majority opinion, “(c)onstruing the Constitution is the function o f the

judiciary and the General Assembly has no power to make such a construction”

(Gwinnett County School District et al. v. Cox et al., 2011, pp. 14-15). The opinion
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further clarified that the term special school was a constitutional phrase that could not be

further defined by statute (Gwinnett County School District et al. v. Cox et al., 2011). In

the court’s majority opinion, Judge Hunstein noted that the special schools term as

codified in the Georgia Constitution (GA Cont. art. VIII, Sec. V, Par. VII) meant

“schools that enrolled only students with certain special needs” (G winnett County School

District et al. v. Cox et al., 2011, p. 11) and not charter schools that enrolled the same

population as the public school systems across the state.

The court further clarified that despite the laudable intent o f  the legislation to

improve public schools, the Georgia Constitution had long established that locally elected

school boards controlled public education in Georgia and not an appointed board of

Charter Commissioners. Chief Justice Hunstein noted in the court’s opinion:

Authority is granted to county and area boards o f education to establish and 
maintain public schools within their limits. This language continues the line of 
constitutional authority, unbroken since it was originally memorialized in the 1877 
Constitution o f Georgia, granting local boards o f education the exclusive right to 
establish and maintain, i.e., the exclusive control over, general K-12 public 
education. (Gwinnett County School District et al. v. Cox et al., 2011, p. 2)

The court noted that despite the intent to achieve creditable goals for G eorgia’s students

attending public school, the Georgia Charter Schools Comm ission Act was

unconstitutional prima fascia  (Gwinnett County School District et al. v. Cox et al., 2011).

The United States District Court, Northern District of G eorgia provided that the

DeKalb County School System’s claims regarding the unconstitutionality of O.C.G.A. §

20-2-73 had potential merit when applied against Article VIII, Section V, Paragraph I and

Article VII, Section V, Paragraph II of the Georgia Constitution (2013). The plaintiffs’

in DeKalb (DeKalb School District and W alker v. Georgia State Board of Education and
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the removal of members o f the Board of Regents and the State Board of Education. The 

Georgia Constitution provides that the Governor can remove members of the Board of 

Regents and the State Board with the enabling language that affirms, “(i)n the event of a 

vacancy on the board by death, resignation, removal, or any reason other than the 

expiration of a member's term, the Governor shall fill such vacancy” (GA Const, art.

VIII, § IV, § I).

The plaintiffs’ in DeKalb noted that the lack of similar language regarding the 

removal of elected school board members from members o f the State Board of Education 

or the Board of Regents, implies that neither the G overnor nor the General Assembly 

have the authority to remove elected school board members from office (DeKalb School 

District and W alker v. Georgia State Board o f Education and Deal, 2013). District Court 

Judge Richard Story disputed this assertion, noting that the language in Roberts v. Deal 

(2012) suggested that the Georgia General Assembly is “presumably authorized to 

establish a mechanism for the administrative removal o f board m em bers” (DeKalb 

School District and Walker v. Georgia State Board of Education and Deal, 2013, p. 15). 

However, Judge Story decided to certify the state constitutional questions of the ability 

for the Governor to remove elected school board members as provided in the Georgia 

Constitution to the Georgia Supreme Court for a decision (DeKalb School District and 

Walker v. Georgia State Board of Education and Deal, 2013). The certified questions 

that were submitted (DeKalb County School District et al. v. Georgia State Board of 

Education et al., 2013) to the Georgia Supreme Court follow:
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1. Does O.C.G.A. § 20-2-73 violate the Georgia constitutional doctrine that each 

school system shall be under the management and control o f  a board of education, 

the members of which shall be elected as provided by law? (DeKalb County 

School District et al. v. Georgia State Board o f Education e t al., 2013)

2. Does the potential removal of school board members, as provided for by

O.C.G.A. § 20-2-73, exceed the General Assem bly’s authority to enact general 

laws regarding local boards o f education under Article viii, Section v? (DeKalb 

County School District et al. v. Georgia State Board of Education et al., 2013)

These questions will be decided by the Georgia Supreme Court during the summer of 

2013 (Georgia Supreme Court, 2013). The certified questions reference the fundamental 

right to hold elected office as guaranteed by the Georgia Constitution. They do not 

discuss the fundamental right o f Georgia voters to be represented by the school board 

members they elected rather than those that have been appointed as discussed in the Pless 

case before the Fulton Superior Court (Pless v. Georgia State Board o f Education, 2012).

Prior Case Law Regarding Reasonable Standards Through Statute 

The plaintiffs’ complaint motion in the DeKalb TRO request (2013) further 

maintained that O.C.G.A. § 20-2-73 exceeds the authority o f the General Assembly to 

create qualifications for locally elected school board members outside of those set forth 

in Article VIII Section V of the Georgia Constitution. The plaintiffs’ continued this 

assertion by maintaining that the General Assembly “unconstitutionally creates an 

unreasonable qualification for local school board members: that they must remain in the 

good graces o f an unelected, unaccountable private agency” (Emergency Motion for 

Temporary Restraining Order, 2013, p.7). The DeKalb complaint (Emergency Motion



for Temporary Restraining Order, 2013, p. 9) further alleged that members of the DeKalb 

County School Board were never informed of the misconduct for which they were 

accused or the standard that they must meet to refute the allegations in the SACS CASI 

report (Emergency Motion for Temporary Restraining Order, 2013, p. 9). Further, when 

the Georgia State Board of Education conducted a pre-determination hearing regarding 

recommending the removal of six o f the nine DeKalb County school board members 

from office, the attorney for the school system interviewed Mark Elgart, President and 

Chief Executive Officer of AdvancED (Elgart, 2013). During the interview, Mark Elgart 

confirmed that SACS CASI did not maintain records from the interview claims indicated 

in the DeKalb County School System SACS report (Elgart, 2013).

The DeKalb TRO request (2013) asserted that the vague and indefinite allegations 

within the SACS report for the school system, the absence o f a standard that the State 

Board of Education would apply to determine wrongdoing, and the “arbitrary and 

capricious” (Emergency Motion for Temporary Restraining Order, 2013, p. 9) nature of 

the interpretation of the statute violate the Georgia Constitution. O.C.G.A. § 20-2-73(e) 

does, in fact, cite that the entire locally elected school board is subject to expulsion 

regardless of when they were elected to office or to what degree they were responsible 

for the governance issues that triggered probationary status through SACS CASI. Judge 

Story disagreed with the plaintiffs’ complaint noting in his majority opinion that, “the 

report contains specific allegations of conduct that violate applicable standards and 

policies. Though more specificity could have been provided, an ordinary person 

exercising ordinary common sense can sufficiently understand the allegations.” (DeKalb 

School District and Walker v. Georgia State Board of Education and Deal, 2013, p. 11)
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In contrast, three precedent setting cases, Connally v. General Construction 

Company (1926), Giaccio v. State o f  Pennsylvania (1966), and Collins v. Kentucky 

(1914) set forth a standard that differs from Judge Story’s interpretation of vagueness. In 

Collins (1914), a tobacco farmer entered into a pooling contract w ith other tobacco 

farmers to sell their crops at a fixed price through a designated agent. Collins, the 

tobacco farmer in question, sold his tobacco crop outside of the pool and was indicted for 

not obtaining written consent from the agent responsible for selling the crops (Collins v. 

Kentucky, 1914). The case was further complicated by a Kentucky statute that prevented 

corporations and private individuals from creating pools that would allow them to raise 

the cost of goods beyond the real value (Collins v. Kentucky, 1914). Justice Hughes 

delivered the majority opinion of the Court and noted that there was no standard provided 

for in the Kentucky statute that determined the real value. The C ourt’s opinion further 

noted that any statute that would compel reasonable people to conjecture at the standard 

was unconstitutionally vague and “violated the fundamental principles of justice 

embraced in the conception of due process of law” (Collins v. Kentucky, 1914, p. 638).

The Court further expanded on the vagueness principal in Connally v. General 

Construction Company (1926). In Connally (1926), an Oklahom a statute that prescribed 

an eight-hour workday for state employees and mandated a current rate of wages within a 

locality was challenged by the Oklahoma Commissioner of Labor as being 

unconstitutionally vague to determine the meaning of current rate and locality. The 

Supreme Court noted that the terms current rate o f wages and locality could have 

multiple meanings that could be applied to the statute and as a result was fatally uncertain 

(Connally v. General Construction Company, 1926). The Court determined that a penal
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or civil statute that “either forbids or requires the doing of an act in terms so vague that 

men of common intelligence must necessarily guess at its meaning and differ as to its 

application violates the first essential of due process o f law” (Connally v. General 

Construction Company, 1926, p. 269).

The Supreme Court further amplified the void for vagueness principle in Giaccio 

v. State o f  Pennsylvania (1966). The appellant, G iaccio was indicted by a Pennsylvania 

Grand Jury on two state misdemeanor charges of wantonly pointing a firearm, a “starter 

pistol that fired blanks” (Giaccio v. Pennsylvania, 1966, p. 400) at another person. The 

appellant was subsequently acquitted but was assessed a fine with the threat of 

imprisonment if the fine was not paid within ten days (Giaccio v. Pennsylvania, 1966). 

The plaintiff challenged the Pennsylvania statute authorizing jurors to assess fines on the 

basis that the statute was unconstitutionally vague in establishing a standard that judges 

and jurors could use to determine an assessment o f costs (Giaccio v. Pennsylvania, 1966). 

The plaintiff also challenged that upon paying a fine, there was an unconstitutional loss 

of property and a deprivation of due process (Giaccio v. Pennsylvania, 1966). 

Pennsylvania argued that the statute that allowed juries to assess costs was not a penal 

statute but a civil statute and was therefore not subject to Due Process Clause 

requirements (Giaccio v. Pennsylvania, 1966). The Supreme Court issued a majority 

opinion and two concurring opinions noting that the statute in question was 

unconstitutionally vague and that the standard o f protection under the Fourteenth 

Amendment could not be avoided by labeling a statute a civil statute rather than a penal 

statute (Giaccio v. Pennsylvania, 1966).
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With established precedent, the Supreme Court has determined that civil and

criminal statutes most not be constructed to be so vague that they deprive citizens of

fundamental rights that are specifically protected by the Fourteenth Amendment (Giaccio

v. Pennsylvania, 1966). The Supreme Court has taken a similar stance with respect to the

ability of states to create statutes that curtail free speech without demonstrating a

reasonable causal relationship between the speech and a clear and present danger. In

Thornhill (1940), the Court took a struck down an attempt by the State o f Alabama to

prosecute petitioner Byron Thornhill for loitering and picketing with an attempt to disrupt

the business activities of Brown Wood Preserving Company (1940). Upon review, it was

noted that Mr. Thornhill stood with six men and spoke to one non-unionized man to

inform him that the workers were on strike. The Court found that:

The finding against petitioner was a general one. It did not specify the testimony 
upon which it rested...In these circumstance, there is no occasion to go behind the 
face of the statute or of the complaint for the purpose of determining whether the 
evidence, together with the permissible inferences to be drawn from it, could ever 
support a conviction founded upon different and more precise charges. Conviction 
upon a charge not made would be sheer denial of due process. (Thornhill v. 
Alabama, 1940, p. 96)

Similarly, the Court’s interpretation in Wood further asserted that a curtailing of free

speech on the presumption of a clear danger couldn’t be made without factual evidence

that supports the claim. In Wood, a County Sherriff in Georgia issued a statement

criticizing a County Judge who had made allegations o f block voting by African-

Americans. The petitioner was found in contempt by the county court for attempting to

disrupt the Grand Jury investigation that was occurring at that time. The Georgia Court

of Appeals upheld the conviction and sentenced the petitioner to a fine and imprisonment.

The Supreme Court refuted the claims o f the State by noting:
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Despite its conclusion that the petitioner's conduct created a serious evil to the fair 
administration of justice, the Court o f  Appeals did not cite or discuss the Bridges, 
Pennekamp or Harney cases, nor did it display an aw areness o f the standards 
enunciated in those cases to support a finding o f clear and present danger. It 
simply adopted as conclusions o f law the allegations made in the contempt 
citation. The court did not indicate in any manner how  the publications interfered 
with the grand jury's investigation, or with the adm inistration of justice. Unlike 
those cases in which elaborate findings have been made to support such a 
conclusion, this record is barren o f such findings. The prosecution called no 
witnesses to show that the functioning of the jury was in any way disturbed; no 
showing was made that the members of the grand jury, upon reading the 
petitioner's comments in the newspapers, felt unable or unwilling to complete 
their assigned task because petitioner "interfered" with its completion. There is 
nothing in the record to indicate that the investigation was not ultimately 
successful or, if it was not, that the petitioner's conduct w as responsible for its 
failure. And to the extent that the conviction on the third count was upheld 
because petitioner's last statement presented a clear and present danger to the 
contempt hearing, it is indeed novel that under the circumstances of this case the 
petitioner might be responsible for a substantial interference with his contempt 
hearing because he had made public his defense to the charges made against him. 
What interference to petitioner's hearing o r what harm this assertion might inflict 
on the administration o f justice is not stated in the opinion. Nor is there any 
evidence of either in the record. (W ood v. Georgia, 1962, p. 387)

The Court’s conclusion that the “role that elected officials play in our society makes it all

the more imperative that they be allowed freely to express themselves on matters of

current public importance” (Wood v. Georgia, 1962, p. 395) affirm s the concept that

government’s authority to curtail free speech is limited to its ability to produce a

compelling argument that the speech would present a present danger and which is

supported with factual evidence.

Summary

In summary, there have been two cases o f local school board members filing suit 

against the State of Georgia, challenging the constitutionality o f the state statute,

O.C.G.A. § 20-2-73, that allows for removal of school board members on the basis of 

district accreditation (Pless v.Georgia State Board of Education, 2012; DeKalb County



School District et al. v. Georgia State Board o f Education et al., 2013). In both suits, 

allegations have been made by the plaintiffs’ that the statute exceeds the General 

Assembly and the Governor’s authority to create additional qualifications to local school 

board members beyond those found in the Georgia Constitution (Pless v. Georgia State 

Board o f Education, 2012; DeKalb County School District et al. v. Georgia State Board 

of Education et al., 2013). Both suits are before the courts at the time of this writing. 

Based upon existing case law, jurisprudential patterns emerge that reveal the hesitance o f 

the federal courts to engage in determining the legality of elected school boards versus 

school boards that are appointive in nature. In both Sailors (1967) and Welch (1979), the 

federal court has assumed the posture that local school boards are subordinate branches 

of government, dedicated to serving the purposes of the state. As such, states are free to 

experiment with different processes for establishing school boards (Sailors v. Board of 

Education of Kent County, 1967).

In most instances, local school board members are created through legislative 

statute rather than through state constitutions (Oluwole & Green, 2009). The deferential 

rational basis test that courts have utilized to determine that school board members need 

not be elected, has also led courts to dismiss claims that appointed school boards violate 

the Fourteenth Amendment rights of the electorate. Georgia elevates elected school 

board members to the status of constitutional officers through the Georgia Constitution 

(GA Const, art. VIII, § V). Due to state constitutional claims, the United States District 

Court for the Northern District of Georgia (DeKalb School District and W alker v.

Georgia State Board of Education and Deal, 2013) has certified the state constitutional 

questions to the Georgia Supreme Court. The Georgia Supreme Court has historically
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(Roberts et al. v. Deal, Governor et al., 2012; Gwinnett County School District et al. v. 

Cox et al., 2011) adopted an originalist, or strict constitutionalist, interpretation of the 

Georgia Constitution as it pertains to viewing elected school board members as 

constitutional officers with greater protections and authority.

Federal Due Process jurisprudence would suggest that the language in statutes 

must be reasonably clear to understand, should set forth a standard of conduct, and should 

have a causal relationship between the action or the speech and a clear and compelling 

danger to withstand a constitutional challenge (Collins v. Kentucky, 1914; Connally v. 

General Construction Company, 1926; Thornhill v. Alabama, 1940; Giaccio v. 

Pennsylvania, 1966). For nearly a century, the United States Supreme Court has 

determined that statutes that have the potential to threaten the property or liberty interest 

of citizens must follow procedural and substantive due process as enumerated in the Fifth 

and Fourteenth Amendment (Jenkins & Dayton, 2003).



CHAPTER 4

DISCUSSION, CONCLUSIONS, AND RECOM M ENDATIONS 

The Georgia Supreme Court has continued to recognize the constitutional 

authority of locally elected school board members (Gwinnett County School District et 

al. v. Cox et al., 2011; Roberts et al. v. Deal, Governor et al., 2012). The Georgia 

Constitution establishes that school board members are constitutional officers elected by 

eligible Georgia voters (GA Const, art. VIII, § V). The Georgia Constitution (GA Const, 

art. VIII, § V) further establishes that local school systems are under the control and 

management of local school boards. Due to the revocation o f district accreditation by 

SACS CASI for both the Clayton County School System (AdvancED, 2009a) and the 

Warren County School System (AdvancED, 2010) on the basis o f inappropriate displays 

school board governance from members of the school board, state policymakers became 

involved in what were once local issues of school board politics (Howell, 2005). 

Governor Sonny Perdue removed members o f the Clayton County School System and the 

Warren County School System under a Georgia administrative ethics law (Roberts et al. 

v. Deal, Governor et al., 2012). Members of the removed W arren County School that 

were removed challenged the Governor’s ability to utilize an administrative ethics law to 

remove constitutional officers. The Georgia Supreme Court held that the Governor did 

not have the ability to remove elected local school board members through administrative 

law and reinstated the school board members to their elected office (Roberts et al. v.

69
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Deal, Governor et al., 2012). As additional school systems in G eorgia were identified by 

SACS CASI as being at risk for loss of district accreditation (AdvancEd, 2011), Georgia 

lawmakers passed legislation in 2011, codified as O.C.G.A. § 20-2-73 that would allow 

the Governor the authority to remove school board members from office if the school 

system was deemed by a regional accrediting agency to be at risk o f losing district 

accreditation. Accordingly, in 2012 the Governor began to remove elected school board 

members from office under O.C.G.A § 20-2-73(a) with no definitive legal understanding 

regarding the constitutionality of this removal (Pless v. Georgia State Board of 

Education, 2012; DeKalb County School District et al. v. G eorgia State Board of 

Education et al., 2013). Increased understanding o f the G eorgia Constitution and the 

United States Constitution , case law regarding prior school board removal litigation, and 

prior United States Supreme Court rulings regarding Due Process Clause claims could 

lead to policy that strengthens school boards to truly provide voters with school board 

members who are both reflective of the values o f the com m unities they serve and 

accountable to them. In order to further the understanding o f policy makers this study 

analyzed relevant case law to determine the likelihood o f a successful state and federal 

constitutional challenge to O.C.G.A § 20-2-73(a).

Summary o f M ajor Findings 

The analysis of Bond (Bond v. Floyd, 1966), Pless (Pless v. Georgia State Board 

of Education, 2012), and Roberts (Roberts et al. v. Deal, Governor et al., 2012), Georgia 

law (LexisNexis, 2011), and a review of the relevant literature (Brittingham, 2009; 

Wieder, 2011; Georgia Accrediting Commission Public School Programs, 2012;
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Governor's Office of Student Achievement, 2007; Weider, 2011), provide the results for 

Research Question 1.

Research Question #1

What are the primary legal issues associated with the Georgia General Assembly 

mandating district accreditation without accompanying statutory provisions?

1. Nowhere in either the Georgia Constitution or the Official Code of Georgia are 

school systems required to hold district accreditation from a  private, regional 

accrediting agency (Brittingham, 2009; LexisNexis, 2011).

2. According to the Governor’s Office o f Student A chievem ent’s website 

(Governor’s Office of Student Achievement, 2007), accreditation is a voluntary 

process in Georgia, with two accrediting agencies authorized to evaluate schools. 

SACS CASI, a division o f AdvancED, and the Georgia Accrediting Commission 

(GAC) authorized in Georiga law as having the ability to accredit schools in 

Georgia according to their respective quality standards (G overnor’s Office of 

Student Achievement, 2007).

3. The Pew Center (Wieder, 2011) noted that in Georgia, state law requires that 

eligibility for the state-funded HOPE scholarship is contingent upon students 

attending a regionally accredited high school, a com pelling reason for school 

districts to have accredited high schools (Wieder, 2011).

4. The initial law that allowed for the removal o f school board members was 

codified in Section 1 o f O.C.G.A. 20-2-49 (Georgia General Assembly, 2010).

The code section provided explicit language that defined school boards as being 

specialized and unique and thus deserving o f a higher ethical code with success
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being determined by the school system maintaining accreditation from either 

SACS CASI or the Georgia.

5. School systems that are deemed to be on Probation  status are still accredited 

through SACS CASI.

6. School systems that are deemed to be on Probation  status through SACS CASI 

may still be Accredited with Quality through GAC (Georgia Accrediting 

Commission Public School Programs, 2012).

7. O.C.G.A. § 20-2-73 is silent on school systems that are placed on Probation 

status for issues unrelated to school board governance.

8. O.C.G.A. § 20-2-73 cannot be applied to all of the 180 local school boards in 

Georgia equally as those schools systems that are accredited solely by GAC do 

not have a Probation status that would trigger removal of school board members 

(Georgia Accrediting Commission Public School Programs, 2012).

9. Additionally, utilizing the jurisprudential pattern articulated in the Pless TRO

(2012) enjoining the Georgia State Board o f Education from holding a hearing 

pursuant to O.C.G.A. § 20-2-73 for the Sumter County School Board of 

Education (2012), courts have historically (Bond v. Floyd, 1966; Powell v. 

McCormack, 1969) vacated state legislative attempts to establish new 

qualifications for holding public office, when they conflict with constitutional 

provisions on that point.

10. The Georgia Supreme Court established in Roberts v. Deal (2012) that the 

Governor lacks the authority to apply ethics provisions of statutory officers to 

constitutional officers.
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11. Under the standard established through case law (Bond v. Floyd, 1966; Powell v. 

McCormack, 1969; Roberts et al. v. Deal, Governor et al., 2012; Pless v. Georgia 

State Board o f Education, 2012), a Georgia statute that seeks to add the 

qualification o f maintaining district accreditation to elected school board member 

absent a constitutional amendment is likely unconstitutional.

The analysis o f the federal court decisions in Sailors v. Board o f  Education o f  

Kent County (1967) and Welch v. Board o f  Education o f  Baltimore City (1979), and the 

relevant legal scholarship (Mawdsley & Hooker, 1990; Oluwole &  Green, 2009;

Ziebarth, 2004) provide the results for Research Question 2.

Research Question #2

What is the relevant legal history o f school board member litigation in the United States?

1. Prior to the school system and school takeover efforts o f  the late twentieth- 

century, removal o f elected school board members from office was a rarely 

litigated event (Mawdsley & Hooker, 1990).

2. At the point of publication, Mawdsley and Hooker noted that when litigation in 

this area did occur, it most often reflected state constitutional interpretation rather 

than Federal Constitutional issues (1990).

3. The methods for removal from office have historically been recall, direct 

litigation, and extraordinary writs (M awdsley & Hooker, 1990).

4. Mawdsley and Hooker also note, that, historically, school board members have 

rarely been successfully removed from office, with fewer than 40 successful 

efforts to remove them in the period from World W ar II until the time of 

publication in 1990 (1990).
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5. Oluwole and Green noted litigation involving the removal o f school boards as a 

mechanism of school system takeover attempts by the state (2009) have argued 

Equal Protection claims should be viewed through a strict scrutiny lens, as the 

fundam ental right to vote for a school board member is being abridged by the 

government.

6. Few trial courts, state appellate courts, or federal courts have allowed for strict 

scrutiny, citing the United States Supreme Court ruling in Sailors v. Board o f  

Education, which essentially held that there exists no right to elect an 

administrative body such as a school board (Sailors v. Board o f Education of Kent 

County, 1967; Welch v. Board o f Education of Baltimore City, 1979).

7. Oluwole and Green (2009) note that very few state constitutions contain language 

setting forth a provision for local control or a local school board.

8. As a result, few legal challenges to the removal of school board members through 

state takeover attempts have been successful, as most courts view school boards 

as being subordinate branches o f government that serve at the pleasure of the 

legislative statute that created them (Sailors v. Board of Education of Kent 

County, 1967; Oluwole & Green, 2009).

The analysis of the federal court decisions in Roberts (Roberts et al. v. Deal, 

Governor et al., 2012), Pless (Pless v. Georgia State Board o f Education, 2012) and 

DeKalb (DeKalb School District and W alker v. Georgia State Board of Education and 

Deal, 2013) provide the results for Research Question 3.

Research Question #3

What is the status of Georgia law in the area of removing elected school board members?



1. As elected officials, local school board members are subject to Georgia laws 

§21-4-3(7) and 21-4-4(c) that provide the basis for a recall.

2. Prior attempts to remove elected school board members through administrative 

law have been overturned by the Georgia Supreme Court as unconstitutional 

(Roberts et al. v. Deal, Governor et al., 2012).

3. The Georgia Supreme Court has held that the Georgia Constitution establishes 

school boards as constitutional officers who control and manage public schools in 

Georgia (Gwinnett County School District et al. v. Cox et al., 2011; Roberts et al. 

v. Deal, Governor et al., 2012).

4. The Fulton County Superior Court has enjoined the G eorgia State Board of 

Education from conducting a hearing pursuant to O.C.G.A. § 20-2-73 for the 

Sumter County Board o f Education (Pless v. Georgia State Board of Education, 

2012) on the basis that it may exceed the authority of the General Assembly to 

establish new qualifications for school board members and that it may result in a 

fundamental loss of property rights o f removed school board members.

5. The United States District Court for the Northern District o f Georgia (DeKalb 

School District and W alker v. Georgia State Board of Education and Deal, 2013) 

has noted that there is the potential conflict with removing elected school board 

members through O.C.G.A. § 20-2-73 and section of the G eorgia Constitution.

6. The United States District Court for the Northern District of Georgia has 

certified DeKalb and Walker et al. v. Georgia State Board o f  Education et al.

(2013) to the Georgia Supreme Court (DeKalb County School District et al. v.



Georgia State Board o f Education et al., 2013) for an opinion on the state 

constitutional question.

7. The Georgia Supreme Court has historically viewed constitutional questions 

that have come before the court utilizing a strict constitutionalist theoretical 

framework (Gwinnett County School District et al. v. Cox et al., 2011; Roberts et 

al. v. Deal, Governor et al., 2012) displayed by adherence to the textual meaning 

of the constitution (Scalia, 1989).

8. If the Georgia Supreme Court utilizes the same strict constitutionalist 

framework to decide on the state constitutional question in DeKalb (DeKalb 

County School District et al. v. Georgia State Board o f Education et al., 2013) that 

it employed in Gwinnett (Gwinnett County School District et al. v. Cox et al.,

2011) and Roberts (Roberts et al. v. Deal, Governor et al., 2012) they will likely 

hold O.C.G.A. § 20-2-73 as unconstitutionally providing new qualifications for 

citizens who hold the office of school board member that exceed the 

qualifications found in the Georgia Constitution (GA Const, art. VIII, § V).

The analysis of the federal court decisions in Welch (Welch v. Board of Education of 

Baltimore City, 1979), Sailors (Sailors v. Board o f Education of Kent County, 1967) and 

DeKalb (DeKalb School District and W alker v. Georgia State Board of Education and 

Deal, 2013), as well as the Due Process standard established by the United States 

Supreme Court in Collins (Collins v. Kentucky, 1914), Connally (Connally v. General 

Construction Company, 1926), Giaccio (Giaccio v. Pennsylvania, 1966), and Thornhill 

(Thornhill v. Alabama, 1940) provide the results for Research Question Four.



77

Research Question #4

What is the status of federal law in the area of removing elected school board members?

1. The Equal Protection Clause of the Fourteenth Amendm ent to the United States 

Constitution articulates that a “No State shall...deny to any person within its 

jurisdiction the equal protection of the laws” (U.S. Const, amend. XIV, § 1 cl. 4).

2. The Equal Protection Clause has been frequently applied to appellate court cases 

where states have attempted to deny the right to vote to eligible voters (Heller, 

2009; Oluwole & Green, 2009; W elch v. Board of Education of Baltimore City, 

1979)

3. The United States Supreme Court’s decision in Sailors v. Board o f  Education 

(1967) and the District Court’s plurality opinion in Welch v. Board o f  Education 

(1979), both suggest that Federal courts regard Equal Protection claims from a 

rational basis standpoint with respect to the rights o f constituents to be 

represented by duly elected officials for school board offices

4. Contemporary jurisprudence acknowledges that American citizens are entitled to 

both procedural and substantive due process rights (Jenkins & Dayton, 2003).

5. The Pless (Pless v. Georgia State Board o f Education, 2012) and DeKalb (DeKalb 

County School District et al. v. Georgia State Board o f Education et al., 2013) 

plaintiffs’ allege that O.C.G.A. § 20-2-73 violates the United States Constitution 

and its Fourteenth Amendment guarantee of life, liberty, and property to all 

citizens.



6. O.C.G.A. § 20-2-73 provides that all members of the school board are to be 

removed regardless of when they were elected into the local board office 

(O.C.G.A. § 20-2-7§e).

7. O.C.G.A. § 20-2-73 does not establish a standard of conduct for individuals; 

rather it establishes a standard of conduct for the board as a body (LexisNexis, 

2011).

8. O.C.G.A § 20-2-73 cannot be applied to all school systems evenly, as every 

school system accreditation is a voluntary procedure (G overnor’s Office of 

Student Achievement, 2007).

9. O.C.G.A § 20-2-73 could potentially be applied to newly elected board members 

who did not serve on the board during the accrediting agency review.

10. The Pless and DeKalb lawsuits allege that O.C.G.A. § 20-2-73 illegally subverts 

procedural due process (Pless v. Georgia State Board of Education, 2012; DeKalb 

School District and Walker v. Georgia State Board of Education and Deal, 2013).

11. The federal court order denying the TRO request for D eKalb  (DeKalb School 

District and W alker v. Georgia State Board o f Education and Deal, 2013) found 

that the Due Process Clause claim that plaintiffs’ alleged was specious. Judge 

Story cited the decision in Cleveland v. Loudermill (1985), noting that the 

minimum standard for due process under the Fourteenth Amendment had been 

met (DeKalb School District and W alker v. Georgia State Board of Education and 

Deal, 2013).

12. Judge Story noted that the standard established in Cleveland provides, “the 

tenured public employee is entitled to oral or written notice o f the charges against
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him, an explanation of the em ployer’s evidence, and an opportunity to present his 

side of the story (Cleveland Board o f Education v. Loudermill, 470 U.S. at 542- 

546).

13. The DeKalb  lawsuit alleges that O.C.G.A. is unconstitutionally vague with 

respect to the standard that the Georgia State Board o f Education will apply to 

determine individual wrongdoing of accused board members (Emergency Motion 

For Temporary Restraining Order, 2013. p.9).

14. The United States Supreme Court has historically (Collins v. Kentucky, 1914; 

Connally v. General Construction Company, 1926; Giaccio v. Pennsylvania,

1966) held that due process of the law requires that statutory language must be 

reasonably clear to understand, should set forth a standard o f conduct, and should 

have a causal relationship between the action or the speech and a clear and 

compelling danger.

Discussion of Findings 

The Progressive Era reformers idealized school boards as professional entities 

comprised of “selfless, civic leaders” (Hess & Meeks, 2011, p. 7) that would be divorced 

from the political maneuvering common during the late 19th century (Danzberger, 1994; 

Howell, 2005). Howell (2005) contended that this was a utopian ideal that has never 

been realized. School boards are comprised of people with different perspectives, 

personalities, and communication styles (Land, 2002). In this manner, school boards 

govern in a similar manner to state legislatures, Congress, or any other policy making 

body that consists of individuals who represent the interest of their constituents.

However, as school boards employ a singular focus of governing issues pertaining to
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education and the many stakeholders that are concerned with educational issues (Howell, 

2005; Land, 2002); school boards are increasingly criticized as being ineffective and 

dysfunctional governing units (Danzberger, 1994; Hess, 2008). G eorgia has attempted to 

regulate perceived issues with local school board governance by enacting O.C.G.A § 20- 

2-73, a state law that allows the Governor to remove local school board members on the 

basis of threatened loss of district accreditation. As a matter of law, there remains an 

outstanding question as to whether the removal o f local school board members, 

constitutional officers in Georgia, is legal.

Proponents of the Georgia law (O.C.G.A § 20-2-73) argue that patterns of poor 

governance negatively affect students (DeKalb County Schools, 2013). However, this is 

little quantitative research that supports that local school board governance negatively 

impacts student academic achievement (Land, 2002). Additionally, there are also very 

few studies that suggest that accreditation is related to student academic achievement 

(Rothstein et al., 2009). Despite the lack o f a causal relationship between student 

academic achievement and local governance and regional accreditation, the Georgia 

General Assembly has created a vague law that has threatened the property interest of 

duly elected board members (The State o f Georgia Executive Order, 2012; Pless v. 

Georgia State Board o f Education, 2012; Roberts et al. v. Deal, G overnor et al., 2012).

Due to the national disproportionality of socio-economic status and race of school 

board removal efforts, many communities deeply distrust state-led attempts to remove 

school board members (Ziebarth, 2004; Oluwole & Green, 2009). As locally elected 

school board members are replaced under O.C.G.A § 20-2-73 and new board members 

are appointed, it is important for educational leaders and policy makers to consider the
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concerns of the Progressive Era reformers. Historically, political appointees have been 

no less immune from micro-management and group dysfunction than elected officials 

have (Emirbayer, 1992).

Given the reluctance of the federal courts to view school boards as anything other 

than statutory offices that are subordinate branches of government (Sailors v. Board of 

Education of Kent County, 1967; Welch v. Board of Education o f  Baltimore City, 1979) 

and the federal court decision regarding the Due Process Clause claim s in DeKalb 

(DeKalb School District and Walker v. Georgia State Board of Education and Deal,

2013), it is unlikely that a federal challenge to the removal o f elected school boards in 

Georgia will be successful. While there are outstanding due process concerns inherent to 

a law that allows for the removal of elected officials based on anonymous allegations and 

without the ability to cross-examine and rebut statements (Elgart, 2013) from the private 

accrediting agency, these concerns were dismissed by United States District Judge 

Richard Story (DeKalb School District and W alker v. Georgia State Board of Education 

and Deal, 2013). Additionally, given the United States Departm ent o f Justice’s 

preclearance letter (Georgia Department of Education, 2010), there appears to be little 

chance of success in challenging the law as violating the Equal Protection Clause of the 

United States Constitution.

The Georgia Supreme Court has established that locally elected school board 

members are constitutional officers who are granted their authority from the Georgia 

Constitution (Gwinnett County School District et al. v. Cox et al., 2011; Roberts et al. v. 

Deal, Governor et al., 2012). In both instances, efforts by the State to challenge the state 

constitutional authority of school boards have not been successful. The Georgia Supreme
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Court has continued to apply a strict adherence to the text o f the Georgia Constitution, 

despite the laudable intent of statutes that conflict with the constitutional language.

Given the concerns o f due process noted by the Fulton Superior Court (Pless v. Georgia 

State Board o f Education, 2012) in enjoining the Georgia State Board of Education in 

conducting the hearing pursuant to O.C.G.A § 20-2-73 and the lack of a decision from the 

federal court regarding the state constitutional claim in DeKalb (DeKalb School District 

and Walker v. Georgia State Board of Education and Deal, 2013), it is clear that the state 

constitutional issues inherent in O.C.G.A § 20-2-73 will not be resolved at the county 

trial court level before there is a legally recognized decision by the highest appellant state 

court in Georgia, the Georgia Supreme Court.

Conclusions

The United States Constitution is the supreme law o f the land and establishes the 

fundamental rights of life, liberty, and property for the nation’s citizens. The rights 

conferred under the United States Constitution apply to all American citizens. 

Consequently, state laws, or statutes, must still adhere to the ideals expressed in the 

Constitution. Originalist legal scholars like Supreme Court Justice Anton Scalia have 

maintained that the United States Constitution prevents governments from unduly 

exceeding the authority granted to the legislative and executive branches to limit the 

inherent freedoms that all citizens enjoy (Scalia, 1989).

If the Georgia Supreme Court views O.C.G.A § 20-2-73 through an originalist 

framework, they will most likely find that the law does not com port with the Georgia 

Constitution. The Georgia Constitution (GA Const, art. VIII, § V) sets forth specific 

duties of school board members and is silent with respect to maintaining district
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accreditation through a private regional accrediting agency. W hile the Georgia General 

Assembly may have laudable intent in passing a statute that would allow for school board 

member removal, the jurisprudential pattern (Bond v. Floyd, 1966; Powell v.

McCormack, 1969; Roberts et al. v. Deal, Governor et al., 2012) suggest that O.C.G.A § 

20-2-73 creates additional qualifications for the office of local school board members 

beyond those that exist in the Georgia Constitution. Subsequently, O.C.G.A. 20-2-73 

exceeds the authority of that legislative body.

The reluctance of federal courts to uphold constitutional challenges pertaining to 

school board elections (Sailors v. Board of Education of Kent County, 1967; Welch v. 

Board of Education of Baltimore City, 1979; DeKalb School District and W alker v. 

Georgia State Board of Education and Deal, 2013) suggest that an Equal Protection 

Clause claim regarding O.C.G.A § 20-2-73 will likely be unsuccessful in the federal 

courts. However, the Georgia Supreme Court may note that the wording o f the statute 

has several ambiguities, among them; when “all members” is truly “all members” and 

when “all members” only refers to those elected during the time the system was placed 

on probationary accreditation, the lack o f a standard that suggest individual wrongdoing, 

and the uneven application of a law that only pertains to those districts who have chosen 

to maintain district accreditation through a particular private accrediting agency. If the 

Georgia Supreme Court considers the case law surrounding vague and arbitrary statutory 

language (Collins v. Kentucky, 1914; Connally v. General Construction Company, 1926; 

Thornhill v. Alabama, 1940; Giaccio v. Pennsylvania, 1966) they may consider that the 

statute is fatally vague and thus void prima facie.



84

Implications

The findings in this study can be utilized by policy makers to assist in the 

interpretation of the constitutional questions raised through O.C.G.A § 20-2-73. The 

purpose of this study was to provide a legal analysis o f the existing case law regarding 

the State’s ability to limit the duties of school board members, absent an official recall by 

their constituents, on the basis o f retaining district accreditation from a private 

accrediting agency. Additionally, the purpose of this study was to inform and provide a 

legal framework that policy makers can use to understand potential constitutional 

challenges to statutes that allow the State actively to remove elected school board 

members.

If O.C.G.A § 20-2-73 is upheld as constitutionally com pliant with the Georgia 

Constitution by the Georgia Supreme Court, locally elected school boards may elect to no 

longer maintain accreditation with SACS CASI and may choose to  pursue accreditation 

with other accrediting agencies recognized in the Official Code o f Georgia (LexisNexis,

2011). Conversely, those locally elected school board members w ho decide to continue 

with SACS CASI as the regional accrediting agency will need to view the SACS CASI 

accreditation process as a mandate rather than a voluntary process. Elected school board 

members, superintendents, and other educational leaders will need to be mindful of the 

implications of sharing potential governance concerns with the SACS review team during 

a monitoring review. Additionally, school systems will need to be cognizant of the 

AdvancED standards for governance and will need to create an ongoing monitoring 

process that ensures that all board members are appropriately meeting the established 

AdvancED governance standards.
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If O.C.G.A § 20-2-73 is found to be unconstitutional by the Georgia Supreme 

Court, state policy makers will need to consider the merits o f introducing legislation that 

would allow voters to decide upon a statewide amendment to the G eorgia Constitution 

that would allow the state to further define a method of removal from  office for local 

school boards. Additionally, if the school board removals are deem ed to be 

unconstitutional by the Georgia Supreme Court, those board members who were removed 

would have the ability to be reinstated for the remainder of their elected terms, similar to 

the reinstatement to office of two members o f the Warren County Local Board of 

Education in the Roberts (Roberts et al. v. Deal, Governor et al., 2012) decision.

Recommendations for Future Research

As school systems contend with the removal of their elected school board 

members under O.C.G.A § 20-2-73, a qualitative study might be conducted that examines 

the perceptions of community members who have been disenfranchised through having 

their vote for their elected representative nullified. As other legal scholars (Oluwole & 

Green, 2009) have noted, school board removal often impacts communities that are 

disproportionally African-American and Hispanic and have fewer resources. As such, 

community concerns regarding disenfranchisement and voter dilution should be explored. 

If O.C.G.A § 20-2-73 is upheld, it will be important for state policy makers to frame the 

removal in a way that is responsive to the concerns of community stakeholders.

Additionally, a quantitative study might be conducted that would allow 

researchers to explore the possible relationship between student academic achievement 

and fiscal management within school systems that experienced a change in board 

leadership through O.C.G.A § 20-2-73. The quantitative research that has been
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conducted regarding school system governance takeover has not involved Georgia school 

districts. Researchers would be able to analyze the degree to which a correlation exist 

between higher student test scores, greater fiscal management, and new school board 

member appointments.

Summary

With the Supreme Court’s decision in Brown v. Board o f  Education  (1954), 

America has witnessed the expansion o f the regulatory role o f both federal and state 

government regarding education (Howell, 2005; Land, 2002). Through the passage of 

O.C.G.A § 20-2-73, the Georgia General Assembly has expanded the state’s role in 

matters of local school board governance. Although the intent of the Georgia General 

Assembly is laudable in passing a bill that would protect accreditation, there are serious 

concerns regarding the constitutionality o f the statute. This legal analysis provides 

important findings regarding outstanding question as to whether the removal of local 

school board members, constitutional officers in Georgia, is legal.

The literature review and the legal analysis provide that the federal courts have 

been reluctant to vacate constitutional challenges pertaining to school board elections 

brought under the Equal Protection Clause and the Due Process Clause (Sailors v. Board 

of Education of Kent County, 1967; Welch v. Board o f Education o f Baltimore City,

1979; DeKalb School District and W alker v. Georgia State Board o f Education and Deal, 

2013). However, the Georgia Supreme Court may note that the wording o f the statute 

has several ambiguities. If the Georgia Supreme Court considers the case law 

surrounding vague and arbitrary statutory language (Collins v. Kentucky, 1914; Connally 

v. General Construction Company, 1926; Thornhill v. Alabama, 1940; Giaccio v.



Pennsylvania, 1966) they may consider that the statute is fatally vague and thus void 

prima facie. Subsequently, the Georgia Supreme Court may focus on the degree to which 

O.C.G.A § 20-2-73 comports with the state constitution. If the Georgia Supreme Court 

views O.C.G.A § 20-2-73 through an originalist framework, they will most likely find 

that the law does not comport with the Georgia Constitution, as the Georgia Constitution 

(GA Const, art. VIII, § V) sets forth specific duties of school board members and is silent 

with respect to maintaining district accreditation through a private regional accrediting 

agency. With current litigation (Pless v. Georgia State Board of Education, 2012;

DeKalb County School District et al. v. Georgia State Board of Education et al., 2013) 

before the trial court and the Georgia Supreme Court, the constitutional questions raised 

through the passage o f O.C.G.A § 20-2-73 will not be resolved until there is a legally 

recognized decision by the highest appellant state court in Georgia, the Georgia Supreme
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