
AN ANALYSIS OF THE CURRENT STATUS OF SPENDING CLAUSE 

JURISPRUDENCE IN RELATION TO FEDERAL FUNDING OF 

THE NO CHILD LEFT BEHIND ACT 

by 

TERRY ANN WATLINGTON 

A Dissertation Submitted to the Faculty 

in the Educational Leadership Program 

of Tift College of Education 

at Mercer University 

in Partial Fulfillment of the 

Requirements for the Degree 

DOCTOR OF PHILOSOPHY 

Atlanta, GA 

2009 



UMI Number: 3374138 

Copyright 2009 by 
Watlington, Terry Ann 

INFORMATION TO USERS 

The quality of this reproduction is dependent upon the quality of the copy 

submitted. Broken or indistinct print, colored or poor quality illustrations 

and photographs, print bleed-through, substandard margins, and improper 

alignment can adversely affect reproduction. 

In the unlikely event that the author did not send a complete manuscript 

and there are missing pages, these will be noted. Also, if unauthorized 

copyright material had to be removed, a note will indicate the deletion. 

UMI 
UMI Microform 3374138 

Copyright 2009 by ProQuest LLC 
All rights reserved. This microform edition is protected against 

unauthorized copying under Title 17, United States Code. 

ProQuest LLC 
789 East Eisenhower Parkway 

P.O. Box 1346 
Ann Arbor, Ml 48106-1346 



©2009 

Terry A. Watlington 

All Rights Reserved 



DEDICATION 

This study is dedicated to my parents, Armond and Geneva Watlington, 

with a special thank you to my mother- my best friend and biggest cheerleader 

for her support, understanding, and unconditional love throughout this entire experience. 

It has been her faith, confidence and belief in my ability that has sustained me. I am so 

very grateful that she can see me reach this goal. While my father passed away in 1986,1 

know he has watched over me and is wearing a big smile. Making my parents proud has 

been my biggest source of inspiration. 

iv 



ACKNOWLEDGEMENTS 

My dream of completing this research project and my doctoral program would not 

have become a reality without the ongoing support and encouragement of many people 

who are important to me. 

To my dissertation co-chairpersons, Dr. Kevin Jenkins and Dr. Mary O'Phelan, 

thank you for your insight, advice, and guidance throughout this project. My deepest 

appreciation also goes to Dr. Olivia Boggs, who served as a member of my dissertation 

committee. I certainly would be remiss if I did not thank Dr. Paige Tompkins for her 

leadership of and commitment to the Educational Leadership Program. 

To my family, especially my mother, thank you for your support, understanding and 

encouragement during my most difficult moments. I could not have made it to this 

moment without you. 

There are some very special colleagues who I count among my friends and have kept 

me inspired and uplifted throughout this process. Linda Anderson encouraged me to 

apply to the program. Sandee Williams provided a listening ear when I needed it. Shan 

Fullilove, my former Technology Support Technician at Kanoheda Elementary School 

referred me to Jim Cherry, who saved my lost data in the eleventh hour! My editor, Dr. 

Lynda Luckie was a huge source of advice and support. Thanks to all of you! 



To the members of my Mercer Atlanta cohort, what a truly special group of people 

you are! I have learned so much from and have a tremendous amount of respect for each 

of you. Thank you for what has been an amazing and truly unforgettable experience. 

vi 



TABLE OF CONTENTS 

Page 

DEDICATION iv 

ACKNOWLEDGEMENTS v 

ABSTRACT ix 

CHAPTER 

1. INTRODUCTION TO THE STUDY 1 

Statement of the Problem 6 
Methodology 7 
Research Questions 8 
Procedure 8 
Research Design 9 
Reporting the Data 10 
Significance of the Study 10 
Limitations of the Study 11 
Definition of Terms 12 
Summary 17 

2. REVIEW OF THE LITERATURE 21 

Introduction 21 
No Child Left Behind Act 21 
Federal Influence and Control of Education 30 
Tenth Amendment 31 
Spending Clause 31 
Sixteenth Amendment 32 
Historical Development of Education Policies 32 
Federal Intrusion 40 
Federalism and Federal Spending 41 
Past Spending Clause Cases 43 
Unfunded Mandates Reform Act 49 

vii 



CHAPTER Page 

Summary 51 

3. RESULTS OF DATA ANALYSIS 55 

Introduction 55 
Data Used 55 
Organization of Data Analysis 56 
U.S. District Court Cases 56 
Court of Appeals Cases 63 
Unfunded Mandate Debate 69 
Coercion 70 
Spending Under a New Administration 70 
Summary 77 

4. CONCLUSIONS, IMPLICATIONS AND RECOMMENDATIONS 82 

Summary of the Study 82 
Results of Data Analysis 83 

Research Question 1: What is the legal history of the federal role in 
public education? 83 
Research Question 2: Under the Spending clause, what test(s) 
might courts use to determine if an act of Congress constitutes an 
unfunded mandate? 83 
Research Question 3: Are there components of NCLBA that courts 
may hold to violate the tests identified by Question 2? 84 
Research Question 4: Are there conditions under which Congress 
is empowered to pass an unfunded mandate? 84 
Research Question 5: If, so, do such conditions exist vis- a -vis 
NCLBA? 85 

Conclusions 86 
Implications 87 
Recommendations 88 
Summary 90 

CURRICULUM VITA 93 

REFERENCE LIST 95 

viii 



ABSTRACT 

TERRY ANN WATLINGTON 
AN ANALYSIS OF THE CURRENT STATUS OF SPENDING CLAUSE 
JURISPRUDENCE IN RELATION TO FEDERAL FUNDING OF THE NO CHILD 
LEFT BEHIND ACT 
Under the direction of DR. J. KEVIN JENKINS AND DR. MARY O'PHELAN 

The Constitution does not specifically authorize the federal government to deal with 

public education. Congress has used the Spending Clause to exercise power while still 

satisfying conditions in the 10th Amendment (McColl, 2005). The passage of the No 

Child Left Behind Act of 2001 (NCLBA) poses a problem concerning the degree to 

which the federal government should have authority in public school policy. A major 

topic of the NCLBA debate has centered on funding. The purpose of this study was to 

conduct legal research to determine the constitutional boundaries on the federal role in 

public education and examine the funding issues faced by both states and local school 

districts in their efforts to comply with the NCLBA guidelines. Specifically, the study 

examines current legal claims against the federal government regarding the misuse of 

congressional power under the Spending Clause. 

Legal research methodology was employed for this study, which examined the 

current status of Spending Clause jurisprudence as it relates to federal funding of the 

NCLBA. Research for this study focused on analyzing constitutional law, statutory law, 

case law, and legal commentary in order to determine the current status of the law 
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regarding unfunded mandates. Since becoming law in 2002, there have been six legal 

cases concerning NCLBA as an unfunded mandate. Five of the NCLBA cases have made 

it to the federal level, but none of the cases has reached the Supreme Court. One case, 

Pontiac v. Spellings is awaiting a review from the Sixteenth Circuit en banc. 

While NCLBA is not considered to be an unfunded mandate, it can certainly be 

considered an under funded mandate. Therefore, it is not reasonable to expect full 

compliance of state and local school systems with federal conditions that do not have full 

financial support from the government. The researcher recommends that the voting 

public, particularly state and local educators lobby with the politicians that represent 

them in order to change the NCLBA provisions that include an increase in federal 

funding. The researcher also recommends that Congress consider providing states with 

more flexibility in use of federal funds for public education. 
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CHAPTER 1 

INTRODUCTION TO THE STUDY 

The year 2009 marks the seventh anniversary of the No Child Left Behind Act of 

2001 (NCLBA). According to Fusarelli (2005), the passage of this law marked a 

significant shift in "educational decision making from local and state officials to the 

federal government" (p. 121), bringing an unprecedented level of federal involvement in 

K-12 education (Fusarelli, 2005; Heise, 2006; McColl, 2005). The Act, also known as 

Public Law 107-110, has also been recognized by Sunderman, Kim, and Orfield (2005) 

as "one of the biggest educational forces of our time" (p. xxv). This opinion is echoed by 

Hess and Petrilli (2004), who state that it has "brought sweeping changes to the 37-year-

old Elementary and Secondary Education Act (ESEA)" (p. 13). Likewise, McDonnell 

(2005) describes it as "the most significant revision of federal education policy in 

decades" (p. 19). Lewis (2006) points out that "it has been the focus of intense lobbying 

by many groups wanting to change it" (p. 1). 

Historically, the U.S. Department of Education contributions to local school districts 

have been less than ten percent of the total budget, leaving the bulk of the school finance 

load to state and local agencies (Umpstead, 2008). While the federal involvement has 

increased and dollar contributions have increased, the proportionality of the contribution 

has remained at less than ten percent (Farmer, 2005; Heise, 2006). As a result of the 

comparatively small contribution by the government, the increase in financial support 

1 
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from NCLBA equates to only approximately 2 percent of the total K-12 appropriations. 

(Umpstead, 2008). Since the passage of the Act in 2001, one of the most prominent legal 

challenges to the NCBLA at the federal level has been concerned with funding (Arizona 

State Department of Education v. US Department of Education, 2007; Connecticut v. 

Spellings, 2006; School District of the City of Pontiac v. Spellings, 2005). Ferrandino 

(2004) asserted that as a result of the NCLBA, schools are being heavily burdened and 

are struggling due to lack of funding. At the onset of NCLBA's implementation, this was 

particularly the case in states that had not previously established a student accountability 

system that included frequent and uniform standardized testing (Imazeki and 

Reschovsky, 2004). 

As the executive director of the National Association of Elementary School 

Principals (NAESP), Ferrandino (2004) has written about the frustrations that schools 

have faced as they struggled to meet the requirements of the NCLBA. This was in part 

due to promised funding from federal resources not being provided, resulting in states, 

districts and schools having to make tough decisions about programs offered. Jennings 

(2003) points out that in order to meet the requirements of the lofty goal to raise 

academic achievement of all children, more funding and support needs to be provided to 

schools. In 2004, the National Conference of State Legislators (NCSL) released a study 

as part of an information service of the NCSL Budgets and Review Committee. The 

study identified a NCLBA funding gap of $9.6 billion dollars for FY 2004 and forecasted 

a $10 billion minimum gap for FY 2005 based on the President Bush's FY 2005 budget 

proposal. The study also said the cumulative amount of underfunding was $27 billion 
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since NCLBA was signed in 2001 (NCSL, 2004). According to the Democratic National 

Committee (2006), the NCLBA is a law that has been under-funded by "the White House 

and Republicans in Congress" by over $40 billion since its passage in 2001 and, what 

was at the time, President Bush's most recent budget "proposed to provide only half of 

the promised funding promised for our most disadvantaged students" (Democratic 

National Committee 2006, p. 1). 

Green (2006) notes that increased frustration in 2005 by most states stemmed from 

almost every one failing to meet two major achievement deadlines. This led some 

districts and states to file lawsuits against the federal government based on the charge of 

unfunded mandates (Green, 2006). Citing the National Education Association (NEA), 

Superfine (2005) noted that by April 2005, at least 21 states had introduced "bills or 

resolutions to opt out of or limit federal funding under NCLB" (p. 30). 

President George W. Bush asked Congress to reauthorize the NCLBA in his State of 

the Union Address on January 23, 2007. According to Takos (2006), in a response to one 

of President Bush's No Child Left Behind speeches, Senator Edward M. Kennedy issued 

a statement expressing support for the reauthorization of the NCLBA, but stressed the 

need for full funding of it, stating "Republican budgets have fallen short by over $55 

billion since the No Child Left Behind Act was enacted, leaving 3.7 million children 

behind this year alone" (Takos, 2006, p. 1). Responding to the same Bush speech, Rep. 

Ruben Hinojosa, D-Texas, released the following statement: "...this Congress and this 

Administration has failed to put the money behind the rhetoric. Since its inception, No 



Child Left Behind has never been fully funded. Thus far, the federal government is not 

practicing what it preaches on accountability" (Hinojosa, 2006, p. 1). 

When Congress offers financial assistance that is contingent upon compliance with 

federal requirements, it uses its taxing and spending power as a means of persuading the 

states to act in accordance with national policy (Adler, 1997). In examining whether the 

NCLBA is constitutional, McColl (2005) considers the Spending Clause and the issue of 

coercion. According to McColl, "the Spending Clause is unique in that it allows Congress 

to enact legislation in areas over which it otherwise has no authority, if the legislation is 

in the form of an offer of a contract" (p. 605). Further, when one looks at the question of 

whether the NCLBA coerces rather than induces states to accept the extensive new 

requirements in order to continue to receive Title I funds, two factors to consider are: 1) 

ongoing programs developed by states' reliance on Title funds since 1965 and, 2) states 

serving high-poverty populations having difficulty rejecting the offer if the only other 

funding resource is state funds (McColl, 2005). 

Since NCLBA only imposes an opportunity cost on those states willing to forego 

federal funding, it is not unconstitutionally coercive (Heise, 2006). However, while states 

have the option to reject the federal funding and its accompanying mandates (Mathis, 

2003), most schools cannot afford to do without the additional financial support under the 

NCLBA (Bump, 2005). Title I schools that have been receiving this money over the years 

have become reliant upon the additional federal funding to carry out particular programs. 

According to Adler (1997), state and city frustration with aid conditions stems in part 

from the use of cross-cutting requirements and crossover sanctions as opposed to 
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conditions that are tied directly to the program being funded. Cross-cutting regulations in 

particular are viewed as coercive because they apply to all federal grants; thus avoiding 

such requirements entirely would require a state to forego all federal assistance, not just 

funding for a particular program. Therefore, without alternative funding sources, states 

really do not have a choice but to accept Title I funds under the NCLBA. Bump (2005) 

describes this as a form of economic coercion by the federal government for school 

systems in this dilemma. Political coercion may also be a factor when one considers the 

repercussions that states and school boards would face by opting out of a mandate that is 

very popular with and strongly supported by the general public (Bump, 2005). 

The Reading (PA) School District appears to have been the first in the country to file 

suit against a state department of education over the NCLBA {Reading School District v. 

Pennsylvania Dept. of Education, 2004). By suing the Pennsylvania Department of 

Education, the Reading School District's goal was to protect its schools from what the 

district considered to be unfair sanctions (Chute, 2003). In the suit, the district asserted 

that the state failed to fulfill its mandate to provide the district with resources and 

technical assistance needed to meet its obligations regarding Adequate Yearly Progress 

(AYP). The details of this case are further discussed in Chapter Three. 

In School District ofPontiac v. Spellings (2005), seven school districts and the 

National Education Association (NEA) challenged the government's failure adequately to 

fund the NCLBA. The plaintiffs did not assert that NCLBA was unconstitutional, but 

rather that the funding from the federal government did not match its expectations. In 

order to meet the NCLBA requirements, the school system claimed it would have to use 
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funding intended for other programs, or create new funding sources outside the NCLBA. 

The plaintiffs in Connecticut v. Spellings (2006) made allegations similar to those 

advanced in the Pontiac (2005) case. These cases are further detailed in Chapter 3. 

Statement of the Problem 

In accordance with the Tenth Amendment (Amendment X) of the United States 

Constitution, states may assume responsibility for providing education in the United 

States, if they choose. However, there is no federal requirement that they do so. While 

public education has historically been a responsibility of the state, the federal government 

has had some involvement in the field since the mid 19th century (Stallings, 2002). The 

passage of the NCLB A in 2001 was a manifestation of a federal response to the societal 

demands of more public school accountability. 

The NCLBA has been a source of controversy since its inception due to, among 

other things, the amount of federal funding accompanying the law. Austin (2005) 

identified funding as "a key area of contention for both proponents and opponents of the 

Act" (p.2). Wanker and Christie (2005) note that some "see the law as a burdensome and 

unwarranted intrusion on state and local prerogatives and responsibilities" (p. 58). 

Through the mechanism of the NCLBA, the federal government has placed several 

requirements on school systems and states that are costly to implement and carry out. 

Mathis (2005) cites the National School Council of Legislators (2004) when pointing out 

that as a result, many states have expressed a concern over being held accountable for 

what is seemingly an unfunded mandate. To date, there have been six lawsuits filed with 

claims of inadequate funding associated with this federal mandate. 
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Much debate over the NCLBA has centered on whether or not the Act is an unfunded 

mandate. Further, some have asserted that the federal government overstepped its 

constitutional authority with some aspects of the NCLBA. For example, McColl (2005) 

states that "this level of intrusion into a domain typically under state control raises legal 

questions because Congress must act within the limits of federal authority established by 

the U.S. Constitution" (p. 605). 

The purpose of this study was to conduct legal research to determine the 

constitutional boundaries on the federal role in public education. In addition, the study 

examined current legal claims against the federal government with regard to misuse of 

congressional power under the Spending Clause. Through analysis of the data, the 

researcher attempted to determine the current status of the law concerning the Spending 

Clause and the NCBLA and to make reasoned predictions about future education policy 

in this area. 

Methodology 

Since enactment in 2002, NCLBA has been the subject of 160 legal challenges in 

several states. Nearly half the states have been or are involved with some form of 

litigation related to this law. For the purpose of this study, the focus is on an analysis of 

appellate court decisions surrounding the argument of NCLBA as an unfunded mandate. 

The following section provides an overview of the analytical procedure used in this 

study. 
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Research Questions 

This study investigated the following research questions: 

1. What is the legal history of the federal role in public education? 

2. Under the Spending Clause, what test(s) might courts use to determine if an act of 

Congress constitutes and unfunded mandate? 

3. Are there components of NCLBA that courts may hold to violate the tests 

identified by question 2? 

4. Are there conditions under which Congress is empowered to pass an unfunded 

mandate? 

5. If so, do such conditions exist vis-a-vis NCLBA? 

Procedure 

Legal research methodology was employed for this study, which is based on an 

analysis of the Spending Clause as it applies to the provisions of the NCLBA. The 

research began with a review of dissertations and peer-reviewed articles regarding the 

NCLBA using the EBSCO Host, ProQuest, and Google Scholar databases. Research for 

this study focused on analyzing constitutional law, statutory law, case law, and legal 

commentary in order to determine the current status of the law regarding unfunded 

mandates. Data analyzed in this study derived from pertinent law and educational 

journals identified through the use of the Lexis-Nexis, Westlaw and Findlaw databases. 

Legal commentary and historical documents were gathered through a search of the 

Mercer University Swilley library. The researcher reviewed relevant federal and state 

court opinions obtained from legal databases. Further research was collected through a 
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review of federal jurisprudence surrounding the Tenth Amendment of the U.S. 

Constitution and Spending Clause of Article I, Section 8 of the U.S. Constitution. The 

sources of data for this study were obtained from library and Internet resources, and 

consist of published U.S. courts of appeals opinions, U.S. district court opinions and state 

court of appeals opinions in the area of Spending Clause jurisprudence. Data sources also 

include constitutional and statutory law at both the federal and state levels, as well as 

legal scholarship in the form of law review articles and scholarly presentations. The 

Swilley Library as well as the Lexis Nexis, Westlaw, and FindLaw databases were used 

to identify relevant court opinions, law journals and peer-reviewed educational journals. 

Data include information from historical documents and pertinent scholarly works. 

Research concentrated on an analysis of case law, legal commentary, and historical 

documents. 

Research Design 

The design and methodology used for this study is descriptive in nature. The 

researcher gathered data from the various searches conducted. The research began with a 

broad search for peer-reviewed articles on the No Child Left Behind Act 2001 using the 

EBSCO Host database. The retrieved information was disaggregated beginning with the 

year 2002 when NCLB A was signed by President George W. Bush. At this point, the 

information was disaggregated even further by selecting the articles which focus on 

unfunded mandate, Spending Clause, or federalism. 
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The next step was to search for court cases involving the NCLBA using the Lexis-

Nexis database. From those results, the researcher determined the cases dealing with the 

subject of unfunded mandate, Spending Clause, and/or federalism. 

The third step involved a search for dissertations with the NCBLA as the main topic 

using the ProQuest database. Once obtained, the focus was narrowed to determine which 

studies, if any, focused on legal issues. From that result, the search was narrowed further 

to any studies that also center on unfunded mandates, Spending Clause, and/or 

federalism. 

After a systematic investigation, the researcher reviewed and summarized case law 

related to the NCLBA and the Spending Clause. As a part of this process, the researcher 

provided an interpretation and explanation of the law. LaMorte's (2002) format for case 

analysis was used to analyze court decisions for the cases that are outlined in this chapter. 

Reporting the Data 

In reporting the data, the researcher discussed how decisions by the courts are 

impacting current policy related to federal funding provided for public education. The 

results of this policy study also include questions for future research. 

Significance of the Study 

The findings summarized in this study can assist with interpretation of the law 

regarding Spending Clause legislation and have significance for a variety of audiences. 

The results of the study will provide information to policy makers and practitioners about 

the meaning and status of the law. The study can inform policy makers about some of the 

effects the law is having on state departments of education, as well as on public school 
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systems and their stakeholders. For State Departments of Education, State School Boards, 

and State Superintendents, as well as local school districts, school boards and 

superintendents, the finding of the study can have implications for future budgetary 

planning, especially when schools do not make AYP and consideration of options for 

public school choice and supplemental educational services arise. For school principals, 

it can help in the reflection of what funding creativity is available when planning to 

provide programs for all student subgroups, especially students with disabilities (SWD) 

and English language learners (ELL). Chapter four of this dissertation includes a 

discussion of implications for policy makers as the NCLBA is considered for 

reauthorization. 

Chapter Two provides the methodology for this study as well as a review of the 

related literature. It includes an overview of the historical development of education 

policies and significant U.S. Supreme Court cases regarding the Spending Clause. 

Chapter Three reviews relevant federal appellate court opinions dealing specifically with 

the debate of NCLB as an unfunded mandate and provides an analysis of ongoing district 

and court of appeals cases. Based on this analysis, Chapter Four includes a summary, 

findings and conclusions. 

Limitations of the Study 

Interpretation of the findings of this study may be restricted by the analyses of, and 

conclusions drawn from U.S. Supreme Court, federal appellate court and state Supreme 

Court opinions, and other scholarly sources noted above. Additionally, researcher bias 
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may likely be reflected in the analysis of the data. The opportunity to collect the data and 

the specific time frame of the study also represent limitations. 

Definition of Terms 

This section includes definitions of terms as they are used in the study. 

Accountability: Academic standards set by each state for what students should know 

and learn in reading and math. With those standards in place, student achievement is 

measured annually. Tests are designed to match standards and are given to every child, 

every year. The test results are reported to the public (20 U.S.C. § 6311). 

Achievement Gap: The difference between high- and low-performing children, 

especially the gaps between minority and non-minority students and between 

disadvantaged children and their more advantaged peers (20 U.S.C. § 6301). 

Adequate Yearly Progress (AYP): The annual measurement of progress made by 

public elementary schools, secondary schools, local education agencies and states. 

Performance goals are set by the state for each school district and school, as well as for 

the state as a whole. Measurement of progress is based primarily on academic 

assessments to insure the same high standards of academic achievement are applied to all 

public elementary and secondary schools (20 U.S.C. § 6311). 

Amendment X to the U.S. Constitution: The powers not delegated to the United 

States by the Constitution, nor prohibited by it to the States, are reserved to the States 

respectively, or to the people (US, 1785). 

Appellee: The party in an action against whom an appeal has been sought. The party 

is sometimes also called the respondent (LaMorte, 1999). 
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Certiorari: A judicial process whereby a case is removed from a lower court to a 

higher court for review. The record of the proceedings is transmitted to the higher court 

(Lamorte, 1999). 

Charter School: Independent public schools that operate under public supervision but 

outside traditional public school systems. Charter schools are exempt from many state 

and local rules, do not charge tuition, have a performance contract that specifies how the 

charter school will measure student performance, and complies with federal civil rights 

and education laws (20 U.S.C. §7221i). 

Class Action: A court action brought by one or more individuals on behalf of 

themselves and all others who have a similar interest in a particular issue (LaMorte, 

1999). 

Corrective Action: Action, consistent with state law that substantially and directly 

responds to the consistent academic failure of a school that is designed to increase 

substantially the likelihood that students enrolled in a school identified for corrective 

action will meet or exceed the state's proficient levels of achievement on state academic 

assessments (20 U.S.C. § 6316). 

Disaggregated Data: The practice of sorting test results into groups of students (i.e., 

racial and ethnic minority groups, students with disabilities, limited English proficient, or 

economically disadvantaged) to allow parents and teachers to see how each group is 

performing (20 U.S.C. §6311). 

En banc: A proceeding in which all judges of a court participate in the decision 

(LaMorte, 2002). 
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Federalism: A system of governance in which two distinct governments 

simultaneously exercise sovereignty over the same population and geographic territory. It 

implies a constitutionalized division of power between the national and state 

governments (Joondeph, 2007). 

Flexibility: Refers to a new way of funding public education that gives states and 

school districts unprecedented authority in the use of federal education dollars in 

exchange for strong accountability for results (20 U.S.C. § 7315). 

Highly Qualified Paraprofessional: A paraprofessional hired after NCLB was 

enacted must have a high school diploma or equivalent, complete two years of study at a 

college or university, have an associate's degree (minimum) or take a rigorous skills test 

(20 U.S.C. §6319). 

Highly Qualified Teacher: New teachers and teachers in Title I programs who are 

certified by the state or pass the state teacher examination, having training in the subject 

area they teach, and hold a license to teach. Elementary school teachers must demonstrate 

knowledge of teaching math and reading. Middle and High school teachers must have 

majors in the subjects they teach or demonstrate knowledge of that subject. Teachers who 

were employed when NCLB was enacted must be highly certified by 2005. Teachers who 

are working under certification or license waivers are not highly qualified (20 U.S.C. 

§7801). 

Limited English Proficient: An individual between the ages of 3 and 21 who attends 

an elementary school or secondary school, who was not born in the United States or 

whose native language is not English, who may be Alaska Native, Native American, or a 
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resident of the outlying areas, or a migratory child whose native language is not English. 

The individual's difficulty in speaking, reading, writing or understanding English may 

not permit the individual to be proficient on state assessments (20 U.S.C. §7801). 

Local Education Agency (LEA): A public board of education or other public 

authority legally constituted within a state for either administrative control or direction 

of, or to perform a service function for, public schools (20 U.S.C. § 7801). 

Low-Performing School: An elementary or secondary school that is identified as in 

need of improvement (20 U.S.C. § 6631). 

Mandate: A judicial command, order, or direction (LaMorte, 2002). 

National Assessment of Educational Progress (NAEP): Assessments in reading, 

writing, math, science, U.S. history, geography, civics and the arts; is the only nationally 

continuing assessment that is representative of what American students know and can do 

in various subjects ( 20 U.S.C. § 9010). 

Paraprofessional: An individual employed in a public school who is supervised by a 

certified or licensed teacher; includes individuals who work in language instruction 

educational programs, special education, and migrant education (20 U.S.C. § 7011). 

Parent Involvement: Refers to the participation of parents in regular two-way, 

meaningful communication involving student academic learning and other activities and 

ensures parents play an integral role in their child's learning (20 U.S.C. § 7801). 

Petitioner: One who presents a petition to a court (LaMorte, 2002). 

Plaintiff: One who brings an action or files a complaint in court (LaMorte, 2002). 

Principal: Includes an assistant principal (20 U.S.C. § 6602). 
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Proficient: Consistent performance for the grade, demonstrating competence in 

subject matter (20 U.S.C. § 6311). 

Remand: To send back. Following an appellate decision a case may be sent back to 

the court from which it came for further proceedings (LaMorte, 2002). 

Schoolwide Program: Term used in the statute that describes a Title I program. A 

"schoolwide" program upgrades the educational program of schools where 40 percent of 

children are from low-income families, or at least 40 percent of children enrolled in the 

school are from such families (20 U.S.C. § 6314). 

State: The 50 states, the District of Columbia, the Commonwealth of Puerto Rico, 

and the outlaying areas (20 U.S.C. § 7801). 

State Education Agency (SEA): The sole educational agency in a State that is 

primarily responsible for supervision of public elementary and secondary schools (20 

U.S.C. § 7801). 

Supplemental Educational Services: Arrangement for the provision of supplemental 

educational services, such as tutoring, in addition to regular instruction provided during 

the school day to eligible children in the school from a provider with a demonstrated 

record of effectiveness, that is selected by parents and approved for that purpose by the 

state education agency in accordance with reasonable criteria (20 U.S.C. § 6316). 

Targeted Assistance Program: A specialized term that is used in the statute. A Title I 

program that provides services to eligible children identified by the school as failing, or 

most at risk of failing, to meet the state's challenging student academic achievement 
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standards on the basis of multiple, educationally related, objective criteria established by 

the local education agency and supplemented by the school (20 U.S.C. § 6315). 

Title I: Authorizes programs to improve teaching and learning to ensure that all 

children have a fair, equal, and significant opportunity to obtain a high-quality education 

and reach, at a minimum, proficiency on challenging state academic achievement 

standards and state academic assessments (20 U.S.C. § 6301). 

Transferability: Allows states and local school districts to transfer a portion of the 

funds that they receive under certain federal programs to other programs the most 

effectively address their unique need to certain activities under Title I (20U.S.C. § 7305). 

Unsafe School Choice Option: Students who attend persistently dangerous public 

schools or have been victims of violent crime at school are allowed to transfer to a safer 

public school (20 U.S.C. § 7912). 

Summary 

NCLBA was enacted with the intention of increasing accountability and closing the 

achievement gap between minority and non-minority students, high-achieving and low-

achieving students, and advantaged and disadvantaged students (Heise, 2006; Farmer, 

2005). Scholars have recognized that at the outset, there was bipartisan consensus 

(Anderson, 2005; Bump, 2005; Farmer, 2005; Rose, 2004; Mathis, 2003) to promote high 

expectations and hold schools accountable for student achievement (Hess & Petrilli, 

2004), but the consensus was short-lived (Superfine, 2005). It is especially true that 

closing the achievement gap is a challenge when there is no consensus on how a federal 

mandate like the NCLBA should be funded (Hess & Petrilli, 2004). 



18 

The problem posed in this study is that through the mechanism of the NCLBA, the 

federal government has required states to carry out provisions that are costly. Some states 

have been struggling to meet the requirements with the Act's current funding levels. 

While states do have the option to reject federal assistance, it is difficult to do so without 

alternate funding sources, having grown accustomed to the extra support. 

The purpose of this study was to conduct legal research to determine the 

constitutional boundaries on the federal role in public education and examine the funding 

issues faced by both State Education Agencies (SEAs) and Local Educations Agencies 

(LEAs) as they try to comply with the guidelines set forth in the NCLBA. The study 

specifically examines current legal claims against the federal government regarding the 

misuse of congressional power under the Spending Clause. 

A legal research methodology was employed for this study. The research began with 

a review of dissertations and peer-reviewed articles. The researcher reviewed relevant 

federal and state court opinions obtained from legal databases. Further research was 

collected through a review of federal jurisprudence surrounding the Tenth Amendment of 

the U.S. Constitution and Spending Clause of Article I, Section 8 of the U.S. 

Constitution. Research concentrated on an analysis of case law, legal commentary, and 

historical documents. 

The researcher gathered data from the various searches conducted. The research 

began with a broad search for peer-reviewed articles on the No Child Left Behind Act 

2001. The retrieved information was disaggregated beginning with the year 2002 when 

NCLBA was signed by President George W. Bush. At this point, the information was 
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disaggregated even further by selecting the articles which focus on unfunded mandate, 

Spending Clause, or federalism. 

The researcher searched for court cases involving the NCLBA using the Lexis-Nexis 

database. From those results, the researcher determined the cases dealing with the subject 

of unfunded mandate, Spending Clause, and/or federalism. The researcher also conducted 

a search for dissertations with the NCBLA as the main topic using the ProQuest database. 

Once obtained, the focus was narrowed to determine which studies, if any, focused on 

legal issues. From that result, the search was narrowed further to any studies that also 

center on unfunded mandates, Spending Clause, and/or federalism. After a systematic 

investigation, the researcher reviewed and summarized case law related to the NCLBA 

and the Spending Clause. As a part of this process, the researcher provided an 

interpretation and explanation of the law. In reporting the data, the researcher discussed 

how decisions by the courts are impacting current policy related to federal funding 

provided for public education. The results of this policy study also include questions for 

future research. 

Litigation has centered on the Spending Clause and coercion. As Dunklee and Shoop 

(2006) point out, legal claims are already focusing on inadequate resources to satisfy the 

requirements of NCLB and "will only accelerate as state legislatures heighten their 

demands for fiscal accountability for tax dollars and as the requirements for NCLBA hit 

full force by 2010" (p. 31). Some see the law as a federal intrusion on state and local 

decision making and question whether the government has overstepped its constitutional 
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authority in this matter. The next chapter of this paper examines the literature relating to 

federalism and public education. 



CHAPTER 2 

REVIEW OF THE LITERATURE 

Introduction 

This chapter describes the NCLBA in detail. In addition, it outlines the history of 

federal involvement in public education leading up to this legislation. It also includes a 

review of settled Spending Clause cases. 

The No Child Left Behind Act of 2001 (NCLBA) is a reauthorization of the 

Elementary and Secondary Education Act of 1965 (ESEA). According to Hess (2004), it 

"brought sweeping changes to the 37-year-old Elementary and Secondary Education Act 

and thrust the nation's educators, schools, and school districts into a new world of federal 

educational leadership" (p. 13). Through this legislation, the federal government has 

assumed a more forceful role in education that makes unprecedented demands on states 

and local school districts to raise academic achievement (Jennings, 2002). What follows 

is an overview of the law and its basic requirements. 

The No Child Left Behind Act 

The NCBLA requires states to implement statewide accountability systems covering 

all public schools and students (20 U.S.C. §6311). These systems must be based on 

challenging state standards in reading and mathematics, annual testing for all students in 

grades 3-8 and annual statewide progress objectives ensuring that all groups of students 
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reach proficiency within 12 years (20 U.S.C. §6311). 

Beginning with the 2002-2003 school year, the NCLBA required every state to 

participate in the 4th and 8 th grade reading and math sections of the National Assessment 

of Educational Progress (NAEP) to obtain a national comparison of the rigor of state 

assessments provided the government pays for the cost of participation. This assessment 

differs from state assessments in that it is only given to a random sample of students in 

the state. 

Beginning with the 2005-2006 school year, states must assess reading and math 

every year from 3rd to 8th grade, as well as one year in the 10th through 12th grade span 

(20 U.S.C. §6316). At least 95 percent of the children enrolled in the state and at least 95 

percent of major subgroups must participate in these assessments (20 U.S.C. §6311). 

Assessment results and state progress objectives data must be disaggregated by poverty, 

race, ethnicity, disability, and limited English proficiency to ensure that no group is left 

behind. Achievement on annual assessments serves as the primary measure of district and 

school accountability. 

The NCBLA initially required states to have science standards in place by the 2005-

2006 school year and administer science assessments annually in at least one grade in 

each of the following grade spans: 3-5, 6-9 and 10-12 beginning with the 2007-2008 

school year. The assessments must involve multiple, up-to-date measures of student 

achievement that includes measures to assess higher order thinking skills and 

understanding, and must be designed to report reliable and valid itemized score analyses. 
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The assessments also must produce individual reports that allow educators and parents to 

identify and address the student's particular academic needs in an understandable format. 

Students considered to be limited English proficient (LEP) must be included in the 

academic assessments administered to other students. They are required to be tested in 

reading and language arts after they have attended school in the United States for three 

consecutive years. The government pays for the cost of participation. 

Under the NCBLA, each state must define what constitutes adequate yearly progress 

(AYP) in increasing student achievement toward the goal of all students reaching 

proficiency in reading, math and science by 2014 (20 U.S.C. §6311). A starting bar must 

be established by the state, which must then be raised in gradual, but equal increments to 

reach 100 percent student proficiency by 2014. The first increase in the percentage of 

students at the proficient level had to occur within two years and increase at least every 

three years thereafter. Now, accountability means higher test scores and clear 

consequences for districts and schools whose students don't perform well (Jennings, 

2002). 

These higher standards have led to annual testing in schools. Every state is required 

to design tests that are aligned with the state standards, matching what students are 

expected to learn (20 U.S.C. §6311). This process allows for the identification of 

successful schools as well as schools lacking in progress. The law specifies rewards for 

all Title I districts and schools that succeed in making adequate progress as well as 

corrective measures for schools that do not meet expectations (20 U.S.C. §6311). 
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If a school does not make AYP for four years in a row, in the fifth year, the district 

must implement additional corrective actions that must include one of the following 

options: 

1. Replace school staff relevant to the failure. 

2. Institute and implement a new curriculum. 

3. Decrease management authority at the school level. 

4. Appoint an outside expert to advise the school. 

5. Extend the school year or school day. 

6. Restructure the school. 

If a school fails to make AYP for five consecutive years, in the sixth year, the district 

must put a plan in place for significant alternative governance actions to be implemented 

in year seven. Options would include replacing the staff, hiring a private management 

contractor, or converting to a charter school (20 U.S.C. §6311). If these strategies are not 

successful, the state will take over the management of the school (Wright, Wright & 

Heath, 2007). 

Children from economically disadvantaged families, children with disabilities, 

children with limited English proficiency, and children from each major ethnicity or race 

make up the subgroups expected to make annual academic gains. To ensure that children 

from all subgroups are making adequate progress, specific targets must be set. States 

must also define what constitutes adequate yearly progress for local school districts and 

public schools. Measurements are based primarily on the state assessments, but must also 

include an additional indicator which is determined by the state for elementary schools. 
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For secondary schools, the indicator is graduation rates. If one subgroup fails to meet its 

adequate yearly progress goal, the state fails as well. Since the NCLBA's specific 

accountability requirements for school improvement and corrective actions only apply to 

schools in districts receiving Title I funds, each state must develop its own system of 

rewards and sanctions to hold all public schools accountable for making adequate yearly 

progress. 

Under NCLB A, states must issue annual report cards to the public that contain 

aggregate information on student achievement at each proficiency level as well as 

disaggregated data by ethnicity, race, disability status, gender, English proficiency, and 

status as economically disadvantaged. These report cards must also contain information 

comparing the achievement levels of subgroups of students and the state's annual 

measureable objectives on each academic assessment (20 U.S.C. §6311) (h). Additional 

required information includes: 

* 1. The professional qualifications of teachers, the percentage of teachers with 

emergency or provisional certificates, and the percentage of classes not taught by 

highly qualified teachers in the aggregate for schools in the top and bottom 

quartile of poverty in the state 

2. Percentage of students not tested, disaggregated by subgroups 

3. Information on the performance of local districts in making adequate yearly 

progress 

4. The most current two-year trend in student achievement for each grade level and 

subject area 
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5. Graduation rates for students, disaggregated by subgroups 

6. Aggregate information of other indicators the state uses to determine adequate 

yearly progress 

If a school fails to make adequate yearly progress for two years in a row, it is 

deemed "in need of improvement" and must develop a two-year plan for improvement. 

Children will be eligible to transfer to other public schools in the district. The district may 

not use lack of capacity to deny student the option to transfer (Wright et al., 2007) and 

must use up to five percent of its Title I funds to pay for transportation costs (20 U.S.C. 

§6316 [b]). 

If the school does not make AYP for three consecutive years, on the fourth year, the 

district must make supplemental educational services (SES) available to low achieving 

children from outside providers approved by the state and selected by the parents, in 

addition to the offer of a transfer and transportation (20 U.S.C. §6316 [b]). Supplemental 

services are at no cost to the parents and may include after-school programs, tutoring, and 

summer school (Wright, et al., 2007). In this instance, the district must use five percent of 

its Title I funds to pay for the supplemental services. It must also use an additional ten 

percent of its Title I funds for supplemental services and/or transportation unless a lesser 

amount is needed (20 U.S.C. §6316). 

In accordance with the NCLBA, starting with the beginning of the 2002-2003 school 

year, teachers working in Title I schools must be "highly qualified" (20 U.S.C. §6319). 

This requires an undergraduate degree at minimum and state certification. Middle and 
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high school teachers must have a major in the subjects they teach or demonstrate their 

knowledge of the subject via a state determined assessment (Wright et al., 2007). 

Special provisions have also been implemented for those who provide instructional 

support. Paraprofessionals working in Title I schools must have either completed at least 

two years of college or pass a rigorous skills exam (Wright et al., 2007). According to the 

law, paraprofessionals cannot provide instruction, except under the direct supervision of a 

teacher (20 U.S.C. §6139). 

The law also impacts schools with regard to safety. If a student who is either a victim 

of crime or attends a public school designated by the state as unsafe, he or she is 

permitted to transfer to a safe public school. Schools must have a plan in place that 

includes a student code of conduct, discipline policies, prevention activities, security 

procedures and a crisis management plan (20 U. S. C. §7114). As part of the conditions 

of receiving federal funds under the NCBLA states must certify, in writing, that they are 

in compliance with this provision (Wright et al., 2007). 

All schools receiving Title I funds must develop a parent involvement policy that 

will be evaluated annually by the district. Parents must have input in the policy. The 

school must hold a meeting each year to review the policy and explain the parents' rights 

to be involved in their child's education. The parent involvement policy must be 

distributed to all parents and be made available to the community (20 U.S.C. §6318). 

The NCLBA has an unfunded mandate provision that reads as follows: 

Nothing in this Act shall be construed to authorize an officer or employee of 
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the federal government to mandate, direct, or control a State, local educational 

agency, or school's curriculum, program of instruction, or allocation of state or 

local resources, or mandate a State or any subdivision thereof to spend any funds 

or incur any costs not paid for under this Act. (20 U.S.C. §7907(a). 

This provision prevents federal officers or employees from ordering states and localities 

to spend funds on any costs not covered by the NCLBA (Superfine, 2008). However, this 

provision does not amend the basic obligations that states assumed when accepting 

NCLBA funds (Umpstead, 2008). 

Jennings and Rentner (2002) point out that since the NCLBA increases demands on 

state governments, state leaders are looking for greater assistance with their education 

budgets from the federal government. Since the passage of the NCLBA in 2001, one of 

the ongoing legal arguments has been over the funding of this mandate. Dunklee and 

Shoop (2006) point out that "states and localities have objected that the federal 

government has not provided adequate funding to assist them in meeting the letter and 

spirit of the law" (p. 65). Chapter Two outlines the historical development of 

accountability in American education and the Spending Clause. 

In March, 2008, Phi Delta Kappa (PDK) conducted its 40th annual Gallup Poll of the 

public's attitude towards public schools. The intention of the PDK poll "is not meant to 

advocate. It is an honest and straightforward account of how Americans perceive their 

public schools" (Bushaw & Gallup, 2008, p. 9). As a result of the poll, Bushaw and 

Gallup determined the following: 



29 

1. A lack of funding for schools tops the list of "biggest problems facing schools" 

for the sixth year in a row (p. 11). 

2. Americans support an increased use of federal funds to maintain local public 

schools. 

3. Fewer than two often Americans believe the No Child Left Behind legislation 

should be continued without significant change. 

Education Next and the Program on Education Policy and Governance (PEPG) at 

Harvard University conducted their second annual national survey of U.S. adults. From 

those data, Howell, West and Peterson (2008) observed that support for what they believe 

to be the most far-reaching federal effort to reform public schools—the No Child Left 

Behind Act—has slipped. With the 2008 presidential election in high gear at the time, 

and politicians focusing their attention on President George W. Bush's signature 

education initiative, public support for the No Child Left Behind Act appeared to be 

waning. Notably, comparable declines in support were noted among whites, African 

Americans, and Hispanics. 

On Tuesday, October 21,2008, a live debate was presented by Teachers College, 

Columbia University via webcast by Education Week and Edweek.org. This debate, 

which received generous support from the National Association of Secondary School 

Principals (NASSP) featured Linda Darling-Hammond, the Charles E. Ducommon 

Professor of Education at Stanford University and education advisor to Barack Obama's 

presidential campaign, and Lisa Graham Keegan, a former Arizona State Superintendent 

and senior policy advisor to Senator John McCain's 2008 presidential campaign on 

http://Edweek.org
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education issues. Included among the issues within the debate was the NCBLA and 

funding levels of public education. 

The issue of federal involvement in public education did not start with the passage of 

NCLBA in 2001. Rather, legal and statutory precedents for this educational reform go 

back more than half a century (Barone, 2007). What follows is a review of federalism, the 

Spending Clause and the historical development of educational policies that have 

influenced public education. 

Federal Influence and Control of Education 

Although the United States Constitution was enacted in 1788, serving as the 

overarching legal guideline for the organization of the United States, language regarding 

education and public schools was absent from it (Vaca & Bosher, 2003). As a result, the 

Constitution does not grant the federal government any direct authority over public 

education. Throughout most of U.S. history, the operation and oversight of the nation's 

public schools has rested with the States and local communities (Umpstead, 2008; 

Anderson, 2005). Nonetheless, the federal government always had an interest in 

education (Alexander & Alexander, 1992). Brown v. Bd. Education (347 U.S. 483, 1954) 

is the case that resulted in the opinion that education is the most important function of 

state and local governments (n9). Stallings (2002) has stated that education always has 

been and always will be a state responsibility and that, "after all, the federal government 

is still the smallest financial contributor to the nation's primary and secondary education 

efforts" (p. 7). 
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The First Federal Congress of the United States proposed twelve amendments to the 

Constitution in 1789. James Madison proposed the amendments and all but two were 

ratified. The remaining ten amendments that became known as the Bill of Rights 

contained guarantees of individual liberties and rights (The Library of Congress, 2008). 

Tenth Amendment 

In order to protect individual rights of persons from the central government, the Bill 

of Rights included ninth and tenth amendments. In its original form, the Tenth 

Amendment reads, "The powers not delegated to the United States by the Constitution, 

nor prohibited by it to the States, are reserved to the States respectively, or to the people" 

(Amendment X). One such example of this would be the organization and management 

of public school systems. 

Spending Clause 

Since the Constitution does not specifically authorize the federal government to deal 

with education, Congress has used the Spending Clause to exercise power while still 

satisfying conditions in the 10th Amendment (McColl, 2005). As McColl (2005) explains, 

the Spending Clause is a provision in the U.S. Constitution that affords Congress with 

power to initiate federal reform and serves as a basis for most federal education policies, 

including Title VI of the Civil Rights Act of 1964 (race, ethnicity and national origin 

discrimination), Title IX of the Education Amendments of 1972 (gender discrimination), 

the Individuals with Disabilities Education Act (IDEA), Section 504 of the Rehabilitation 

Act (disability) and the Family Education Rights and Privacy Act (FERPA). 
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The Spending Clause is unique in that it allows Congress to enact legislation in areas 

over which it otherwise has no authority, if the legislation is in the form of an offer of a 

contract, i.e., if federal funds are offered to states as an inducement to meet certain 

conditions (Umpstead, 2008). In constitutional parlance, this arrangement, also known as 

a conditional grant, does not "offend the 10th Amendment reservation of certain powers 

to the states since states can simply refuse the contract" (McColl, 2005, p. 605). 

Sixteenth Amendment 

The Sixteenth amendment reads: "The Congress shall have power to lay and collect 

taxes on incomes, from whatever source derived, without apportionment among the 

several states, and without regard to any census or enumeration (Amendment XVI). As 

Adler (1997) points out, those opposed to a general definition of federal spending power 

argue that the federal government successfully limits available state revenue sources 

through the extensive use of its practically unchecked taxing power, mainly after 

enactment of the Sixteenth Amendment. They dispute that when the federal government 

redistributes federal tax receipts to the states, it attaches unwanted federal conditions. By 

contrast, monies that the states would otherwise collect if the federal tax burden on state 

citizens were lower would not have such federal conditions. Ironically, the language of 

the Sixteenth Amendment supports Congress' power to redistribute wealth to the states 

through federal tax and spending policies. 

Historical Development of Education Policies 

The federal government's involvement with K-12 education began to increase with 

the landmark decision of Brown v. Board of Education in 1954. Later, in 1958, Congress 
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enacted the National Defense Education Act (NDEA) in reaction to the Soviet Union's 

launching of Sputnik, the first earth-orbiting satellite. The NDEA served as the first in a 

series of acts Congress passed to influence K-12 education under the Spending Clause 

(Umpstead, 2008). 

As part of his Great Society reform to end poverty and racial injustice, President 

Lyndon B. Johnson signed the Elementary and Secondary Education Act (ESEA) on 

April 11,1965. Also known as Public Law 89-10, this law was intended to address the 

inequality of educational opportunities for disadvantaged children and served as a 

springboard for special education legislation. The law has been amended seven times 

since 1965 (Wright et al., 2007). 

Improving the Achievement of the Disadvantaged (Title I) is the most well known 

component of the NCLBA. This part of PL 107-110 was developed to ensure fair and 

equal opportunities for every child to meet minimum proficiency standards and attain a 

high quality education (Mayers, 2006). The law suggests that this can be accomplished 

by: 

1. Ensuring that high-quality academic assessments, accountability systems, teacher 

preparation and training, curriculum, and instructional materials are aligned with 

challenging state academic standards so that students, teachers, parents, and 

administrators can measure progress against common expectations for student 

academic achievement. 

2. Meeting the educational needs of low-achieving children in our Nation's highest-

poverty schools, limited English proficient children, migratory children, children 



34 

with disabilities, Indian children, neglected or delinquent children, and young 

children in need of reading assistance. 

3. Closing the achievement gap between high- and low-performing children, 

especially the achievement gaps between minority and non-minority students, and 

between disadvantaged children and their more advantaged peers. 

4. Holding schools, local education agencies, and states accountable for improving 

the academic achievement of all students, and identifying and turning around low-

performing schools that have failed to provide a high-quality education to their 

students, while providing alternatives to students in such schools to enable the 

students to receive a high-quality education. 

5. Distributing and targeting resources sufficiently to make a difference to local 

educational agencies and schools where needs are greatest. 

6. Improving and strengthening accountability, teaching and learning by using state 

assessment systems designed to ensure that students are meeting challenging state 

academic achievement and content standards and increasing achievement overall, 

but especially for the disadvantaged. 

7. Providing greater decision-making authority and flexibility to schools and 

teachers in exchange for greater responsibility for student performance. 

8. Providing children an enriched and accelerated educational program, including 

the use of school-wide programs or additional services that increase the amount 

and quality of instructional time. 
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9. Promoting school-wide reform and ensuring the access of children to effective, 

scientifically based instructional strategies and challenging academic content. 

10. Significantly elevating the quality of instruction by providing staff in participating 

schools with substantial opportunities for professional development. 

11. Coordinating services under all parts of this title with each other, with other 

educational services, and, to the extent feasible, with other agencies providing 

services to youth, children, and families. 

12. Affording parents substantial and meaningful opportunities to participate in the 

education of their children (Mayers, 2006, p. 451). 

Under the Ronald Reagan and George H. Bush and George W. Bush administrations, 

Title I requirements and services remained the same while expenditures for it were 

reduced (McDonnell, 2005). The Act contains the original appropriations for local 

education agencies (20 U.S.C. §6302) and are listed as follows: 

1. $13,500,000,000 for fiscal year 2002. 

2. $ 16,000,000,000 for fiscal year 2003. 

3. $18,500,000,000 for fiscal year 2004. 

4. $20,500,000,000 for fiscal year 2005. 

5. $22,750,000,000 for fiscal year 2006. 

6. $25,000,000,000 for fiscal year 2007 

McDermott and Jensen (2005) note that although federal spending on education has 

increased since 2001, it has not done so to the level authorized by the NCLBA or to a 
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level thought necessary to carry out its provisions and bring all children to a level of 

proficiency. 

Title VI (42 U.S.C. §2000 [d et. seq.]) was enacted as part of the Civil Rights Act of 

1964. This provision prohibits discrimination on the basis of race color, and national 

origin in any program or activity that receives financial assistance from the federal 

government. Alexander and Alexander (1992) point out that "the ultimate enforcement 

weapon given the federal agencies under this law is the denial of federal funds" (p.674). 

Title VII (PL 88-352) is a federal regulation of the Civil Rights Act that prohibits 

any program receiving federal funds from discriminating based on race, color, or national 

origin regarding employment. The law was amended in 1972 to include state and local 

governments, governmental agencies and political subdivisions, including school districts 

(Dunklee & Shoop, 2006). Violation of this law would result in a denial of federal funds 

(Alexander & Alexander, 1992). 

The 1968 Bilingual and Education Act (BEA) was passed to assist poor and limited 

English proficient students (Mayers, 2006). BES authorizes competitive grants for local 

school districts to provide assistance in educating LEP students. In 2001, the term 

"bilingual" was removed from the Act and Title VII was replaced with Title III, 

Language Instruction for Limited English Proficiency and Immigrant Students. 

Title IX, also known as PL 92-318, is a provision that was developed to eliminate 

sex discrimination in school settings. This federal legislation is part of the Education 

Amendments of 1972. Any education program receiving federal funds cannot deny 
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individuals admission to or participation in activities based on one's gender (Dunklee & 

Shoop, 2006). 

In 1973, Section 504 of the Rehabilitation Act was passed. Section 504 is part of the 

Civil Rights Act of 1964. It prevents institutions receiving federal funds from 

discriminating against handicapped children and adults. This provision applies to any 

program or activity which benefits from federal financial assistance (LaMorte, 2002). 

In 1974, Public Law 93-380, or the Family Educational Rights and Privacy Act 

(FERPA) was enacted. Under this provision, which is also known as the Buckley 

Amendment, parents have the right to inspect and review the educational records of their 

children. Any agency that fails to comply will lose federal funding (Dunklee & Shoop, 

2006). 

The Education of the Handicapped Act of 1970 (ERA) was amended in 1975 

(Dunklee & Shoop, 2006). Public Law 94-142 (U.S.C. §1402 et seq.) directly impacted 

the day-to-day operations of schools by mandating a free and appropriate public 

education for all handicapped children (LaMorte, 2002). In 1997, PL 94-142 was 

renamed the Individuals with Disabilities Education Act (IDEA). 

In 1976, Jimmy Carter made a campaign promise to the National Education 

Association in exchange for its endorsement (Anderson, 2005). In 1979, President Jimmy 

Carter established a U. S. Department of Education. Public Law 96-88 created a 

Department that combined functions of the Education Division of the U. S. Department 

of Health, Education, and Welfare (HEW). It also included select education programs 



38 

from the U. S. Department of Labor, the U. S. Department of Justice, and the National 

Science Foundation (McGuinn, 2006). 

In 1983, a report titled A Nation at Risk was released. This report served to fuel 

public concern about national competitiveness and the decline of public education 

(McGuinn, 2006). As a result of this report, Democrats argued for more federal funding 

and control over schools. However, Republicans pushed for an elimination of federal 

influence. Politicians "have been attempting to raise the bar toward tougher standards" 

ever since the report was published (Smyth, 2008, p. 133). 

The Equal Access Act of 1984 or Public Law 98-377 makes it unlawful for any 

public secondary school which receives federal funds to deny equal access to students 

who wish to conduct meetings of a religious, political, or philosophical nature. These 

meetings cannot be sponsored by the school, the government, or its employees. They are 

to be initiated by students and voluntary. They cannot interfere with the orderly conduct 

of the educational activities of the school. 

On March 31,1994, a reauthorization of ESEA was signed into law and called the 

Educate America Act (P.L. 103-227). Also referred to as Goals 2000, it was passed by 

both the House and Senate and signed into law by President William Clinton. This plan 

shifted the focus of federal education policy in the direction of accountability (Stallings, 

2002). Superfine (2005) states that at the time of its' signing, this attempt to promote 

education reform on a national scale represented "one of the greatest intrusions of the 

federal government into education policy" (p. 10). 
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In 1994, ESEA was amended by Congress and renamed The Improving America's 

Schools Act (IASA). This Act, also referred to as Public Law 103-382, was part of 

President Bill Clinton's education reform plan. It was at this time that Title I schools 

receiving federal funds were required to demonstrate adequate yearly progress (AYP) 

based on proficiency standards and assessments (Wright et al., 2007). 

On January 8,2002, President George W. Bush signed into law the No Child Left 

Behind Act (NCLBA) of 2001 (Department of Education, 2002). Also referred to as P.L. 

107-110, the Act is the most sweeping reform of the Elementary and Secondary 

Education Act (ESEA) since ESEA was enacted in 1965. It redefines the federal role in 

K-12 education and is intended to help close the achievement gap between disadvantaged 

and minority students and their peers (Shaul, 2006). It is based on four basic principles: 

stronger accountability for results, increased flexibility and local control, expanded 

options for parents, and an emphasis on teaching methods that have been proven 

effective. The NCLBA was due for reauthorization in 2007. However, in 2007, Senator 

Edward M. Kennedy, Chairman of the Senate Education Committee, postponed 

introducing a new Bill until 2008. Sack-Minn (2009) points out that "one of the many 

adages in Washington is that controversial legislation usually won't pass during 

campaign season because members of congress are trying to get reelected" (p. 26). With 

2008 being an election year, a reauthorization did not occur before the year's end. 

In November 2008, a new president of the United States was elected. Under the new 

leadership of Barack Obama, the country would transition from a Republican 

administration to a new Democratic administration. Arne Duncan, former Chief 
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Executive Officer of Chicago Public Schools, was nominated to be the Secretary of 

Education by president-elect Barack Obama and was confirmed by the U.S. Senate on 

Inauguration Day, January 20, 2009 (U. S. Department of Education, 2009). 

Federal Intrusion 

Historically, the role of the federal government in public education centered on 

specific subgroups of students, such as those with disabilities, or certain types of schools, 

such as high-poverty (Heise, 2006). Although the federal government's involvement 

established by the ESEA was to provide resources and procedural protections for 

disadvantaged students, it has since evolved into an effort to improve the performance of 

all students (McGuinn, 2006). Mayers (2006) points out that federal oversight of how 

states accomplish the task of educating their student populations has increased greatly in 

order to support the goal of leaving no child behind. However, not all analysts of the 

NCLBA view it positively. 

Blackmore (2004) argues that "new accountabilities, together with the cultural shift 

in education towards competition between schools and individuals in the context of 

changed material conditions, altered the social relations of schools, producing new 

emotional or psychic economies" (p. 440). Mueller and Schmitt (2006) note that even 

though all students are expected to be proficient by 2014, some consider NCLBA to be 

unfair and contributes to the achievement gap between students of varying racial, ethnic 

and socioeconomic backgrounds. Likewise, Forrest (2004) states that the NCBLA has 

negative consequences on policy and curricula. 
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Federalism and Federal Spending 

Through federalism, there is a balance of power between federal and state 

governments. Umpstead (2008) explains that the United States government system 

consists of dual sovereignty between state and federal governments. The Tenth 

Amendment of the U.S. Constitution delineates the power between these two levels of 

government. However, as Heise (2006) points out, these boundaries have ambiguous 

lines of authority and remain in flux. As a result, federalism allows citizens to decide 

which level of government to hold accountable for decisions made based on the levels of 

power federalism has assigned to each. 

As a result of governors and mayors across the country growing frustrated by federal 

burdens that directed locally raised revenues toward national agendas, Congress passed 

the Unfunded Mandates Reform Act of 1995 (Heise, 2006). McDermott and Jensen 

(2005) point out that the NCLBA is another reflection of previous statutes where the 

federal government has used money as leverage in gaining state and local compliance 

with national policy directives. Here, conditional spending power is in place. In order for 

states to receive federal funds, they have to agree to meet certain conditions. As Heise 

notes, some scholars may view this arrangement as "cooperative federalism" (p. 142), 

considering it a joint venture between the federal government and the state to improve 

public education. Under these circumstances, states design and enforce standards and 

assessments while the government exerts authority and policy-making influence. 
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In an examination of gubernatorial reactions to the NCLBA, Fusarelli (2005) shared 

that "much of the criticism from state officials centers on the degree of federal intrusion 

and the cost of complying with federal mandates" (p. 129). The author further states that 

"many state lawmakers and governors fear the legislation will, in effect, create a 

nationalized or centralized educational system - one that further erodes the power and 

influence of state and local lawmakers over the nature, direction and control of 

education" (p. 132). Moores (2004) states that the NCLBA has impossible goals, as it is 

"impossible to compare progress across states" (p. 348) and was passed with "little or no 

consideration given to children" (p. 348) who receive special services. He warns: 

It could also be an unmitigated disaster. There are political and financial 

considerations. Bipartisan support seems to be eroding, with increasing criticism of 

the legislation and its implementation. Originally 32 billion dollars was authorized 

for NCLB for fiscal year 2004, but Congress only appropriated 22 billion dollars, 

with the state, many of which are facing budget deficits, expected to pick up the 

slack and still meet the federal requirements. This raises the specter of one more 

under-funded federal mandate (p. 348). 

Superfine (2005) and Weeden (2006) also point out that although bipartisan consensus 

existed at the onset of the NCLBA, it was not long before disputes took place over the 

level of funding provided to carry out the implementation of the law, which some deemed 

inadequate. 
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McColl (2005) suggests that results to legal challenges could be interesting if courts 

ignore the educational reform goals of the NCLBA and the politics surrounding it. In fact, 

the attorney and University of North Carolina associate professor further states that "a 

conservative Supreme Court may ultimately conclude that President George W. Bush's 

educational agenda exceeds constitutional bounds." (p. 605). In the remainder of this 

chapter, past cases are explored in order to trace judicial reasoning. 

Past Spending Clause Cases 

In San Antonio v. Rodriguez (5th Cir., 1973), the plaintiffs were members of the 

Edgewood Concerned Parents Association. These parents brought forth a class action suit 

against state authorities on behalf of their children and others from a poor district with a 

low tax base. The suit was filed in the federal district court for the Western District of 

Texas. 

In the state of Texas, public elementary and secondary school funding comes from 

the state and is supplemented by local property taxation. Referencing the equal protection 

clause of the Fourteenth Amendment, the appellees challenged the constitutionality of the 

state's system for financing public education. The argument centered on the school 

financing disparity between in wealthy districts and poor districts. A three-judge District 

Court held that the Texas school financing system was discriminatory based on wealth 

and was unconstitutional according to the equal protection clause. 

On direct appeal, the United States Supreme Court reversed the decision in a 5-4 

decision. Justice Powell delivered the opinion of the court. The court held that the Texas 

system had not denied educational opportunities to any child. Further, the court pointed 
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out that although education is not a fundamental right protected by the U.S. Constitution, 

there was no evidence that the state had failed to provide the basic minimum skills 

necessary for that purpose. In addition, the court ruled that the Texas system had neither 

discriminated against poor people nor disadvantaged any suspect class. Liguori (2006) 

also notes that specifically, the court determined that "wealth is not a suspect 

classification entitled to strict scrutiny upon judicial review" (p. 30). The court denied a 

rehearing on April 23,1973 (Texas State Historical Association, 2008). Justice Brennan 

wrote a dissenting opinion in this case. Justice Marshall also dissented and was joined by 

Justice Douglas. Justice White was joined by Justices Douglas and Brennan in a 

dissenting opinion. 

In the case of Pennhurst State School v. Halderman (3rd Cir., 1981), the plaintiff was 

a mildly retarded resident of the Pennhurst State School and Hospital, a state owned 

institution for the care and treatment of the mentally disabled. Haldermann filed a class 

action suit on behalf of herself and other residents of Pennhurst alleging that the 

conditions were inhumane, unsanitary and dangerous. The argument stated further that 

under the Developmentally Disabled Assistance and Bill of Rights Act (Act), members of 

the class were denied various constitutional and statutory rights. In addition to injunctive 

and monetary relief, the complaint requested for community living arrangements to be set 

up for its residents and the Pennhurst facility be closed. 

The District Court found conditions of the facility violated various rights of the 

mentally retarded, ruled in favor of the plaintiff, granted relief sought and ordered that the 

facility be eventually closed. The Court of Appeals affirmed the decision, but avoided the 
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constitutional claims. The Court held that Mental Health and Mental Retardation Act of 

1966 (MH/MR Act) required the state to adopt the "least restrictive environment" and 

rejected the argument that the Eleventh Amendment barred a federal court from 

considering a state law claim. 

On certiorari, the Supreme Court reversed and remanded the decision. Judge 

Rehnquist delivered the opinion of the court stating §6010 of the Bill of Rights did not 

create in favor of the mentally retarded any substantive rights. Justices Burger, Stewart, 

Powell and Stevens joined in the decision. Justice Blackmun's opinion concurred in part. 

Justice White was joined in a dissenting opinion by Justices Brennan and Marshall. 

Moreover, by enacting the Act, Congress did not create rights and obligations pursuant to 

its power to enforce the Fourteenth Amendment, but rather enacted a federal-state 

funding statute. The institution eventually closed in 1986. 

In the South Dakota v. Dole (8th Cir., 1987) case, South Dakota challenged 

Spending Clause legislation that authorized the federal government to withhold 5% of a 

state's federal highway funds if the state did not establish a minimum drinking age of 21. 

Congress had enacted the National Minimum Drinking Age Amendment of 1984 that 

directed the Secretary of Transportation to withhold 5 percent of federal highway funds 

from states where the legal drinking age less than 21 years of age. Since South Dakota 

permitted individuals 19 years and older to purchase beer, the state brought suit against 

the Secretary of Transportation stating it was an invalid exercise of Congress' power 

under the Federal constitution's Spending Clause . 



46 

The District Court rejected the state's claims, the United States Court of Appeals for 

the Eighth Circuit affirmed and in a 7-2 decision, so did the United States Supreme Court 

on certiorari. The court has generally upheld federal spending legislation as long as it 

meets five criteria: 1) spending power must be in pursuit of general welfare; 2) Congress 

must condition the states' receipt of federal funds unambiguously; 3) conditions imposed 

must be related to national interest; 4) conditions imposed cannot violate any other 

constitutional provision, and; 5) conditions of the states' receipt of funds cannot be 

coercive (Liguori, 2006). Justice Rehnquist delivered the decision based on being subject 

to certain restrictions. The opinion was joined by White, Marshall, Blackmun, Powell, 

Stevens, and Scalia. 

While it would appear that this case enunciated the concept of unconstitutional 

coercion coming from the U.S. Supreme Court's jurisprudence, this was not the case. 

Justice Rehnquist suggested that in some circumstances financial enticements from the 

government may be so coercive as to pass the point where pressure turns into compulsion 

(Adler, 1997). Rehnquist pointed out that the Congressional condition of highway funds 

served as pressure for states to comply, but they were not compelled to do so. Therefore, 

the justice did not rule on that basis since states would only be deprived 5% of the 

highway funding and this was not considered unduly coercive. 

Justice O'Connor provided a dissented opinion in this case. Justice Brennan filed a 

dissent as well. O'Connor found the decision to be an unconstitutional attempt in using a 

minimum drinking age requirement to regulate the sale of liquor and this condition was 

not reasonably related to Congress's interest in safe interstate travel (Liguori, 2006). 
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The Low-Level Radioactive Waste Policy Amendments Act of 1985 sets the stage 

for New York v. United States (2nd Cir., 1992). In 1985, 31 states were faced with a 

shortage of disposal sites for low level radioactive waste. States were required to dispose 

of such waste within their borders either alone or in compact with other states. The Act 

offered States three incentives: monetary, access, and a take title provision, for 

compliance with the agreement. 

The monetary incentive allowed states to collect gradually increasing surcharges 

from other states for waste received. The Secretary of Energy would collect a portion of 

the surcharges and place them in an escrow account. States achieving milestones in 

developing sites would then receive a portion of this money. The access incentive 

allowed states to raise surcharges or deny access to disposal as a form of reprimand to 

states that missed certain deadlines. The "take title" incentive would require states to 

assume liability for waste generated if they failed to comply. 

The petitioners, New York State and two of its counties were frustrated by their 

efforts and filed suit against the United States federal government. They questioned the 

authority of Congress to regulate state waste management and sought judgment that the 

incentives were inconsistent with the Tenth Amendment. The District Court dismissed 

the complaint and the Court of Appeals affirmed. In a 6-3 decision, the Supreme Court 

confirmed that the first two provisions were constitutional, but the third was not. 

The monetary incentive was not considered inconsistent with the Tenth Amendment, 

as it was well within Congress' Commerce and Spending Clause authority. The access 

incentives were not found to be an intrusion of a states' Tenth Amendment sovereignty 
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either because states were not compelled to regulate, participate or expend funds. 

However, the "take title" provision was considered a violation of the Tenth Amendment, 

as it was held to be impermissibly coercive and a threat to state sovereignty. Justice 

O'Connor delivered the decision and explained that residents of a state retain the final 

decision as to whether or not the state will comply with the federal regulatory program. 

Justices Blackmun and Stevens joined Justice White, who wrote a dissenting opinion. 

In Virginia Dept. of Educ. v. Riley (4 Cir., 1997), another Spending Clause case, the 

issue was whether or not funds could be withheld from Virginia on the basis that 

ambiguities in IDEA had been clarified through an interpretive rule and Virginia had 

failed to comply. In August, 2002, the Commonwealth of Virginia submitted its IDEA 

plan to the Office of Special Education Programs (OSEP) governing fiscal years 1993-

1995. On conditional approval, the Commonwealth received its funding for 1993. 

Consequently, the United States Department of Education (USDOE) learned of a 

policy that the state had in effect which would allow for free education to disabled 

students to cease if they were expelled or placed on a long-term suspension for behavior 

unrelated to their disabilities. As a result, the USDOE threatened to withhold all of 

Virginia's annual IDEA funds for fiscal years 1994 and 1995 unless Virginia provided 

private educational services to all disabled students who had been expelled for reasons 

unrelated to their disabilities. Virginia refused to amend its policy and petitioned for 

interlocutory review, seeking release of its funds for 1994. The relief was granted to the 

state on the basis that it could not be deprived of funds without reasonable notice and an 

opportunity for a hearing. 
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The Secretary of Education was directed to conduct an evidentiary hearing. After the 

hearing, the Secretary issued a final ruling that unless Virginia amended its discipline 

policy, the federal government could cut off all fiscal year 1995 IDEA-B funding as well 

as all future IDEA-B funds to the state. Virginia appealed a ruling by the Secretary of 

Education to cut off all funding to the state based on a disciplinary policy for disabled 

students. Upon review, the ruling was reversed. 

In providing the dissenting opinion, Judge Luttig cited Justice O'Connor's dissent in 

Dole and suggested that the stipulation in this case might be unconstitutional regulation 

as well as impermissible coercion under the guise of a spending clause. Six judges 

adopted the dissenting opinion, which discussed the Tenth Amendment and the coercion 

theory (Liguori, 2006). 

According to Dunklee and Shoop (2006), almost half of the states are involved in 

some form of litigation regarding educational funding. While public education has 

historically been a state responsibility, the federal government has had some involvement 

since the mid 19th century (Stallings, 2002). With the passage of the No Child Left 

Behind Act (NCLBA) in 2002, society has demanded more public school accountability. 

Within this law, the federal government has mandated several requirements that are 

costly to implement and carry out. 

Unfunded Mandates Reform Act 

An unfunded mandate is a duty or responsibility that is placed on one level of 

government by another without paying the costs of implementing such duty or 

responsibility. The Unfunded Mandates Reform Act of 1995 (UMRA), also known as 
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P.L. 104-4, was signed into law by President Clinton. This law, which was adopted by the 

Senate in a 91-9 vote and passed by the House in a 394-28 vote in 1995, resulted from 

concerns expressed by many state and local officials over the costs of unfunded mandates 

that they were dealing with at the time (Osbourn, 1995). UMRA is intended to focus on 

the costs associated with mandates enforced by the federal government on other levels of 

government or the private sector (Gullo, 2004). 

Osbourn (1995) notes that USRA is comprised of three parts: "revising congressional 

procedures regarding future mandates, adding new procedures for Federal agency 

regulatory actions, and studying existing mandates to evaluate their current usefulness," 

(p.l). UMRA has basic requirements that are addressed under four titles. Title I deals 

with legislative accountability and reform. Title II involves regulatory accountability and 

reform. Title II reviews federal mandates and Title IV deals with judicial review (P.L. 

104-4). 

Under Title I of UMRA, various parts of the federal government are given guidelines 

on how to handle proposed and existing mandates on state, local and tribal governments. 

As Gullo (2004) explains, the Congressional Budget Office (CBO) and authorizing 

congressional committees are required to provide Congress with information about the 

cost of mandates in proposed legislation before it is considered on the House or Senate 

floors. In turn, Congress has used these mechanisms to defeat, alter, or minimize the costs 

of some mandates (Gullo, 2004). 

Title II requires most federal agencies in the executive branch to assess the effects of 

their regulatory actions on state, local, tribal governments and the private sector (Gullo, 
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2004). Federal agencies must provide written statements about mandates that accompany 

regulations. In addition, they must seek input from other elected officials, and in state, 

local or tribal governments in the development of regulations. They must also consider 

and select the most cost-effective alternative that will achieve the set objective. 

Three reports that Title III requires the Advisory Commission on Intergovernmental 

Relation (ACIR) to prepare are: 

1. A baseline of costs and benefits of federal mandates to the state, local and tribal 

governments. 

2. A review of the impact of unfunded federal mandates on State, local and tribal 

governments 

3. An annual report on any Federal court rulings that require State, local or tribal 

governments to take on additional responsibilities beyond what would be 

normally taken in order to comply with Federal law. 

Summary 

The United States Constitution does not grant the federal government power over 

public education. The Tenth Amendment of the Bill of Rights reserves the powers not 

delegated to the United States nor prohibited by it to the States, to the States or to the 

people. Education has always been a state responsibility. However, since the enactment 

of ESEA in 1965, the federal government has used its power under the Spending Clause 

to influence educational decision making by offering states conditional grants. Congress 

is using its taxing and spending power when it offers financial aid on the condition of 
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compliance with federal requirements. The Sixteenth Amendment supports Congress's 

power to redistribute wealth within and among states through federal spending policies. 

Title VI prohibits discrimination on the basis of race, color, and national origin in 

any program or activity that receives financial assistance from the federal government. 

Title VII prohibits any program receiving federal funds from discriminating based on 

race, color, or national origin regarding employment. Under Title IX, any education 

program receiving federal funds cannot deny individuals admission to or participation in 

activities based on one's gender. Section 504 prevents institutions receiving federal funds 

from discriminating against handicapped children and adults. Under FERPA, any agency 

that fails to comply with the requirement to provide parents with access to inspect and 

review the educational records of their children will lose federal funding. The Equal 

Access Act of 1984 makes it unlawful for any public secondary school which receives 

federal funds to deny equal access to students who wish to conduct meetings of a 

religious, political, or philosophical nature. When ESEA was amended by Congress and 

renamed The Improving America's Schools Act, it became a requirement for Title I 

schools receiving federal funds to demonstrate adequate yearly progress (AYP) based on 

proficiency standards and assessments. 

The Taxing and Spending Clause states "Congress shall have Power To lay and 

collect taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common 

Defense and general Welfare of the United States; but all Duties, Imposts and Excises 

shall be uniform throughout the United States" (Article 1, Section 8, Clause 1). Using 

Congress' power under this clause, the government has been able to increase its influence 
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on education through federal legislation (Umpstead, 2008). ESEA was originally 

established to protect the rights of disadvantaged students. With each amendment to the 

law, the federal role in public education has increased. 

The last reauthorization of ESEA was NCLBA. Under NCLBA, the focus has shifted 

from disadvantaged students to all students. Some scholars have argued that NCLBA has 

been the greatest federal intrusion to date and has resulted in negative consequences. As a 

result of NCLBA requirements, many states and school districts have expressed a 

concern over being held accountable for what is seemingly an unfunded mandate, thereby 

questioning constitutionality. 

There have been cases that have set precedent under the Spending Clause. The one 

case that seems to get cited most often is South Dakota v. Dole (8 Cir., 1987). In this 

case, the following five criteria were identified for determining the constitutionality of 

Congress' use of its' spending power: 

1. The action must be in pursuit of the general welfare; 

2. Other constitutional provisions must not prohibit the conditions; 

3. The action must be related to federal interest in national projects or programs; 

4. Conditions of receipt of funds must be unambiguous; 

5. Conditions or circumstances of the financial inducement cannot be coercive so as 

to violate the tenth amendment. 

Since the passage of NCLBA in 2002, six cases have been found that challenge the 

law as an unfunded mandate. Many have used the Dole test. According to McColl (2005), 
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NCLBA will meet the first three criteria of the Dole test in all likelihood, but the last two 

requirements pose more of a challenge. 

McColl (2005) questions if Congress has overstepped its legal authority with this Act 

and asks whether or not it infringes on states' rights. In consideration of constitutional 

authority, Spending Clause and Supremacy Clause legislation, there are some court cases 

that can be reviewed. The first items considered have to do with Constitutionality and the 

Spending Clause. 



CHAPTER 3 

RESULTS OF DATA ANALYSIS 

Introduction 

There has been much attention given to the controversy of NCLBA and the 

perceived lack of funding that accompanies it. The purpose of this study was to examine 

the provisions of NCLBA and investigate the idea of NLCBA as an unfunded mandate 

through an analysis of appellate court decisions. The research has revealed six litigation 

cases filed since the passage of NCBLA. This chapter provides an overview and analysis 

of the legal issues that have arisen since the passage of the NCLBA. LaMorte's (2002) 

format for case analysis was used to analyze court decisions for the cases that are 

outlined in this chapter. The general categories included in the brief for each case are the 

title and citation, the level of court hearing the case, the facts surrounding the case, the 

issues disputed in the case, the holding or holdings of the court, and legal doctrines 

underlying the decision (LaMorte, 2002). 

Data Used 

The data collected for this study include U. S. published courts of appeals opinions, 

U. S. district court opinions and state court of appeals opinions in the area of Spending 

Clause jurisprudence. Additional data sources include constitutional and statutory law at 

both the federal and state levels, as well as legal scholarship in the form of law review 

55 
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articles and scholarly presentations. This research concentrated on an analysis of case 

law, legal commentary, and historical documents. 

Organization of Data Analysis 

The loss of some state and local control of public education combined with 

insufficient funding is what has led to some complaints and litigation concerning the 

provisions of No Child Left Behind (Liguori, 2006). What follows are summaries of 

court cases involving federal funding of public education since the passage of the No 

Child Left Behind Act (NCLBA). Lamorte's (2002) format for case analysis was used to 

analyze court decisions for the cases that are outlined in this chapter. 

U.S. District Court Cases 

With some local districts and states arguing that costs to carry out NCLBA exceed 

Title I revenues, the initial legal disputes to the Act have revolved around financial 

consequences (Heise, 2006). Even though the unfunded mandate provision and the 

Secretary of Education's authority to waive provisions at a state's request are built into 

NCLBA as two conditions that could possibly alleviate the threat to states' constitutional 

powers in setting educational policy, they have not restricted the federal government's 

role to the satisfaction of some states (Liguori, 2006). The first state in the country to file 

suit against the federal government over NCLBA was Connecticut, which had it's own 

accountability program and had been implementing it's own assessment, the Connecticut 

Mastery Test (CMT), for years prior to the passage of NCLBA in 2002 (Pendell, 2008). 

In the case of Connecticut v. Margaret Spellings (2nd Cir. 2006), the state of 

Connecticut was denied waivers for testing requirements of the No Child Left Behind Act 
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(NCLBA) by the Secretary of Education, Margaret Spellings. The state of Connecticut 

wanted to test special education students on their instructional level rather than at their 

grade level. The state also proposed waiting three years to test newly arrived Limited 

English Proficient (LEP) students instead of after one year as prescribed by the Act. 

Applications for waivers were submitted to the US Department of Education and denied 

three times. 

A lawsuit was filed based on the dispute between the State of Connecticut and the 

U.S. Secretary of Education regarding their obligations under NCLBA. The NAACP also 

filed a motion to intervene on behalf of minority children whose interests were not being 

protected. There was more at issue in this case besides the disagreement between 

Connecticut's approach to education as compared to the federal government's approach 

to education. What was also at issue was the level of federal funding accompanying the 

mandates. Unconstitutional coercion and the Congress' use of federal funds to exercise 

power under the Spending Clause also come into play here (Liguori, 2006). 

Initially, the case involved three counts. Connecticut contended that the Secretary 

acted in contradiction to Unfunded Mandate Provision of NCLBA (20 U.S.C.S. §7907 

[a]) by requiring full compliance from the state without the provision of adequate funding 

from the Department of Education (Pendell, 2008). With the threat of the annual 

$435,946,380 the state had become accustomed to receiving from the federal government 

being taken away, Connecticut also claimed that the Secretary's actions violated the 

Spending Clause and the Tenth Amendment of the U.S. Constitution. According to 

Pendell (2008), this was due to the state feeling coerced into "administering an 
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educational policy which the federal government has no constitutional authority to 

compel a state to implement" (p. 520). Further, the state argued that the Secretary's 

denial of waivers was arbitrary and capricious as outlined in the Administrative 

Procedures Act (APA) (5 U.S.C. §706 2 [b]). A fourth count was added alleging that the 

Secretary failed to provide an adequate hearing prior to rejecting the amendment plan. 

The Secretary disputed the accusation by asserting that all of her actions are in 

accordance with the Act and filed a motion to dismiss the case citing the court lacks 

jurisdiction to hear the State's claims in accordance to Rule 12 (b) (1) of the Federal 

Rules of Civic Procedure. The Secretary also asserted that the State failed to state an 

adequate claim under Rule 12 (b) (6) of the Federal Rules of Civic Procedure. Since it 

was determined that the court lacked jurisdiction over three of the states' four claims, the 

Secretary's motion to dismiss was granted on the first three counts, but denied on the last 

count, which claimed the Secretary violated the APA. The case was decided and filed on 

September 27, 2006. 

Following the 2006 ruling, the Court held three phone conferences with both parties 

on November 26, 2006, December 19, 2006, and January 29, 2007. Subsequently, in 

State of Connecticut v. Margaret Spellings (2nd Cir. 2007), the Court determined that the 

-state failed to meet prong three of §1292 (b) and denied the state's motion for entry 

judgment under Rule 54 (b). The case was decided and filed on February 1,2007. 

Finally, in State of Connecticut v. Margaret Spellings (2nd Cir. 2008), the United 

States District Court dismissed the final challenge brought by the State of Connecticut to 

NCLBA. The court determined that the State never adequately raised the issue of the 
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unfunded mandate claim in connection with its' proposed plan amendments. The Court 

denied the State's motion for judgment on the administrative record, granted the 

Secretary's cross motion for judgment on the record and granted the NAACP's motion 

for judgment on the record and opposition to the plaintiffs motion for judgment on the 

record. The court also suggested that the state go back and raise the issue of a violation of 

the unfunded mandate provision of the Act with the Secretary. The case was decided and 

filed on April 28,2008. 

In Arizona State Department of Education v. USDOE (2007), voters in Arizona had 

passed Proposition 203 in November 2000, which required all annual tests be given in 

English. As a result of NCLBA requirements released in 2002, the Arizona State 

Department of Education (ADE) negotiated terms to the degree that test scores of LEP 

students completing two years of school would be included. However, schools not 

making AYP as a result of those scores could make an appeal to ADE under § 6316 (b) 

(2) (B) and ADE would have the discretion to grant the appeal and authorize test scores 

to be excluded for the first three years of school. 

In April 2005, ADE's procedures had been monitored by the U.S. Department of 

Education and it was determined that ADE's allowance of schools to use the appeals 

process was improper. Upon being notified by the US Department of Education 

(USDOE) that its practice of allowing schools to exclude test scores of LEP students was 

in violation of NCLBA, ADE was ordered to cease that practice. The ADE filed suit. The 

defendants filed a motion to dismiss. After hearing oral arguments, the Court determined 
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that the case would have to be dismissed due to lack of subject matter jurisdiction. The 

case was decided on February 5,2007 and filed on February 6,2007. 

In Save Our Schools- Southeast & Northeast v. District of Columbia Board of 

Education (D.C Cir, 2006), the plaintiffs were a non-profit organization that filed a class 

action suit against the Secretary of Education, District of Columbia, local school officials 

and a charter school claiming violations of their Fifth Amendment due process and equal 

protection rights (42 U.S.C.S. §1983) and the D.C. Human Rights Act (D.C. Code §2-

1401 et seq.). The plaintiffs criticized the condition of the D.C. public schools, alleging a 

disparity in the quality of education they offered from what was being offered through the 

charter schools. The plaintiffs noted that many of the D.C. public schools were 

performing well below national standards and attributed it to mismanagement, 

incompetent leadership, and unclear and overlapping lines of authority among the various 

authorities. The plaintiffs further contended that the charter schools exacerbated the 

problem by receiving more administrative attention and better funding. 

One charter school that was named in the case was the Two Rivers Charter School, 

which was granted its charter in 2003 and opened in 2004. The plaintiffs charged that this 

school, which was founded by affluent white families, had a disparity in racial make-up 

when compared to that of the D.C. public schools. When looking at the demographics, 

the Plaintiffs noted that the non-chartered public schools were 84.4% black. By 

comparison, the demographic breakdown for the Two Rivers Charter School was 45% 

Black, 40% White, 10% Latino, and 5% Asian. As a result, the plaintiffs accused the 

charter school of having a discriminatory admissions policy. In addition, the plaintiffs 
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accused the founders of the school of plotting with other defendants to have superior 

facilities at Two Rivers at the expense of non-chartered public schools in the District 

stating that their children's schools suffered numerous program and budget cuts as a 

result of funds being diverted to the charter schools. 

Additionally, the plaintiffs specifically brought suit against Secretary of Education 

Margaret Spellings asserting that authorization of funding for the District's charter school 

was a violation of due process. They further claimed that by requiring the public schools 

to meet NCLBA's unfunded mandates, they were being deprived of much-needed 

funding and students in failing schools could not exercise their right to transfer to higher 

performing schools due to lack of space. 

There were five separate counts under which the plaintiffs sought relief: 

1. Count One alleges discriminatory admissions process at the charter school and 

claim all defendants except Spellings conspired to provide public resources to the 

charter school at the expense of the non-chartered public schools. 

2. Count Two claims that the Charter school regime favors charter schools at the 

expense of public schools and violates both the Fifth Amendment and Human 

Rights Act 

3. Count Three asserts that with the exception of the charter school and D.C. Charter 

School Board, all defendants fail to deliver a quality education to students 

attending non-chartered public schools in D.C. 

4. Count Four accuses defendants of attempting to keep enrollment at non-chartered 

public schools predominantly low-income African American, which results in 
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segregation and violates the holding of Brown v. Board of Education and the Fifth 

Amendment 

5. In Count Five, all defendants except Spellings, the charter school and the D.C. 

Charter School Board are accused of failure to provide concerned parents and 

teachers with an opportunity to address serious issues of law and policy. 

Upon hearing this case, the Court considered the three elements of the constitutional 

standing requirement and used this issue to analyze each claim. The first element 

considered is "injury in fact", which is harm suffered by the plaintiff that is actual and 

concrete, not hypothetical or conjectural. The second element is causation, which is a 

fairly traceable connection between the complained of conduct of the defendant and the 

plaintiffs injury. The third element is redressibility, which is the likelihood that the 

requested relief redresses the assumed injury. 

Different groups of defendants in the case filed four motions to dismiss arguing that 

the plaintiffs had a lack of standing and failed to state a claim. The court concluded that 

most of the claims would be dismissed. Counts Two through Five were dismissed in their 

entirety. The one claim that survived the defendants' motion to dismiss was the claim that 

governmental support of the charter school violated equal protection under the Fifth 

Amendment. This case was decided and filed on July 3,2006. 

Subsequently, as determined in Save Our Schools v. District of Columbia (2008), the 

plaintiffs in this case failed to provide evidence that their children had planned to apply, 

applied, or were discouraged from applying to the charter school. The plaintiffs also 

failed to demonstrate injury. Furthermore, since third grade was the highest grade 
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available at the charter school when the complaint was filed, the Court determined that 

none of the plaintiffs' children were even eligible to attend the charter school because 

they were all in grades higher than third. The defendants' motions for summary 

judgment were granted and the case was dismissed. This case was decided and filed on 

July 11,2008. 

Court of Appeals Cases 

There is a three-prong test developed by the United States Supreme Court that is 

used to determine if a plaintiff has standing whenever seeking to appeal to a federal 

courts' jurisdiction. These elements are the "irreducible minimum" required by the 

Constitution of the United States (Valley Forge Christian College v. Americans United 

for Separation of Church and State, Inc., et al., 1982). A party must demonstrate the 

following: 

1. "injury in fact," by which the Court means an invasion of a legally protected 

interest that is a) particularized and concrete, and b) imminent or actual, not 

hypothetical or conjectural (Lujan v. Defenders of Wildlife, et al., 1992); 

2. a causal relationship between the injury and the challenged conduct, by which it is 

meant that the injury can be fairly traced to the challenged action of the 

defendant, and has not resulted from the independent action of some third party 

not before the court (Simon v. Eastern Kentucky Welfare Rights Organization, et 

al., 1976); 
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3. a likelihood that the injury will be redressed by a favorable decision, by which the 

Court means that the prospect of obtaining relief from the injury as a result of a 

favorable ruling is not too speculative (Allen v. Wright et al., 1984) 

In School District of City of Pontiac et al. v Secretary of the United States 

Department of Education (6 Cir. 2005), nine school districts in Michigan, Texas, and 

Vermont, along with the National Education Association (NEA) and its affiliates in ten 

states, alleged that the Secretary of Education Margaret Spellings, was violating the 

Spending Clause provision by imposing unfunded mandates, which are prohibited by the 

statute (20 U.S.C.S. §7907 [a]). The plaintiffs sought not to be required to spend non-

NCLBA funds to comply with NCLBA mandates and did not want federal funds 

withheld for failure to comply with NCLBA mandates. 

The plaintiffs argued that some schools failing to make adequate yearly progress due 

to under funding resulted in their not being in full compliance with the NCLBA 

mandates, which caused harm to students and schools. Further, in order to comply with 

the mandates, school districts would have to take funds from other places, compromising 

other programs. Plaintiffs ultimately suggested being harmed by NCLBA's unfunded 

mandates. 

The court disagreed with the defendants' motion to dismiss on the grounds that the 

plaintiffs lacked standing, but agreed the case should be dismissed in accordance with 

Rule 12 (b) (6). The defendant argued that her interpretation of the words did not include 

Congress: 



65 

"nothing in the Act shall be construed to authorize an officer or employee of the 

federal government to mandate, direct, or control a State, local educational agency, 

or school's curriculum, program of instruction, or allocation of State or local 

resources, or mandate a State or any subdivision thereof to spend any funds or incur 

any costs not paid for under this Act" (20 U.S.C.S §7907 [a]). 

In this case, the defendant's motion to dismiss the complaint was granted and plaintiffs 

were ordered to comply with the requirements in the Act. This case was decided and filed 

on November 23, 2005. The case was appealed. 

In School District of City of Pontiac et al. v Secretary of the United States 

Department of Education (6th Cir. 2008), the Court of Appeals reversed the district 

court's decision to dismiss the plaintiffs complaint after determining NCLB fails to 

clarify who should bear the additional cost for compliance and remanded the case to the 

District Court for further proceedings. This case was decided and filed on January 7, 

2008. In response to this decision, NEA offered the following statement: 

This lawsuit makes it clear that it was not Congress' intent to force States and 

localities to spend their own money to comply with the many mandates of NCLB. 

Despite this intention, President Bush's budgets have never covered the costs of the 

law. It's time for the Administration to stop asking states and local school districts to 

foot the bill for a law it claims to believe in, but has undermined by the refusal to 

fund its requirements. If states and districts cannot fully comply with all of the law's 

regulations and mandates due to a lack of federal funds, they now cannot be 
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penalized by the Department of Education (National Education Association, 2008, p. 

2). 

On February 1,2008, Secretary Margaret Spellings released a statement sharing her 

thoughts and intentions regarding this decision made by the Sixth Circuit Court of 

Appeals. In reaction to the Pontiac School District et al. v. U.S. Department of Education 

case, Secretary Spellings said: 

I am pleased to announce today that the solicitor General has authorized the filing of 

a petition for rehearing en banc in the case Pontiac (MI) School district et al. v. U.S. 

Department of Education. The petition will be filed shortly. As you know, on 

January 7,2008, the Sixth Circuit Court of appeals, by a 2-1 Decision, ruled against 

the Department in a case brought by Several school districts and NEA affiliates 

alleging the No Child Left Behind Act (NCLB) is an "unfunded mandate". As I 

mentioned a few weeks ago, I strongly disagree with the ruling, and believe that if 

the decision were to stand, it could undermine efforts to improve the education of our 

nation's children, in particular those most in need. NCLB is not an unfunded 

mandate. It is a voluntary compact between the States and the Federal government, 

which asks that in exchange for Federal tax dollars, results be demonstrated. This 

investment is netting solid results and creating an opportunity for every child in 

America to have access to a quality education (Spellings, 2008, p. 9). 

The Sixth Circuit has since agreed to review the decision en banc. 

In Adair v. State of Michigan (2006) the claimants were school districts who filed 

suit against the State in a case involving school funding. The plaintiffs referenced the 
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Headlee Amendment (Const. 1963, art. 9, §29), which was approved by voters in 1979 

and prohibits the state from mandating local governments to provide services without 

state reimbursement for costs incurred (State of Michigan Office of the State Budget, 

2009). 

In January of 2006, the plaintiffs in the case filed a motion for recusal of two 

Supreme Court Justices because their spouses were employed with the Office of Attorney 

General, causing a question of impropriety. In 2006, the Supreme Court vacated the 2005 

decision made by the Court of Appeals. In addition, the motion for disqualification in 

Adair v. Michigan was denied and the case was remanded to the Court of Appeals for a 

reevaluation of the plaintiffs claims. The court agreed that the state had not provided the 

necessary funding required for data collecting and reporting. In 2008, a subsequent Court 

of Appeals ruled in favor of the plaintiffs, but denied their requests for court costs or 

attorney fees. 

On April 3, 2009, the applications to appeal the judgment were considered and 

granted, conditioned upon (1) whether the prohibition of unfunded mandates in the 

Headlee Amendment requires the plaintiffs to prove specific costs in order to establish 

their entitlement to a declaratory judgment (Const 1963, art 9, §29); and (2) whether 

plaintiffs are entitled to recover the "costs incurred in maintaining" this suit pursuant to 

the Headlee Amendment (Const 1963, art 9, §32). 

In Reading School District v. Pennsylvania Department of Education (3rd Cir. 2005), 

the Reading School District was notified by the Pennsylvania Department of Education 

(PDE) of Level 1 sanctions under No Child Left Behind (NCLB) due to six schools 
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failing to make Adequate Yearly Progress (AYP). The District challenged the PDE's 

implementation of the No Child Left Behind Act (NCLBA) with the argument that it: 1) 

was imposing an unfunded mandate and since the federal funds were inadequate; the state 

was responsible for making up the difference; 2) failed to provide technical assistance; 3) 

failed to provide assessment tests in Spanish; and 4) failed to establish subgroups 

required to make AYP. On the basis of these allegations, the District wanted its schools 

removed from the school improvement and warning lists. 

The appeal was dismissed by the Department of Education according to a new state 

appeals policy that allowed administrative review when a district offered one or more of 

the following reasons: 

1. The decision was made based on incorrect information. 

2. Significant progress had been made toward reaching NCLB goals. 

3. Unforeseen circumstances prevented the district from making AYP. 

The Reading School District went on to appeal the dismissal in state court. The court 

determined that the implementation of the NCLBA was left to the states and therefore 

could not be challenged at the federal level. Since the Commonwealth Court found that 

the Department of Education had violated the school district's due process rights, the 

order dismissing the appeal was vacated and the case was remanded to the Pennsylvania 

Department of Education for a full review. This case was argued on April 4, 2005 and 

filed on June 6,2005. 

On June 10,2005, the Reading School District's Petition for Allowance of Appeal 

was denied by the Supreme Court of Pennsylvania. On September 28, 2005, the order of 
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the Commonwealth Court was affirmed by the Supreme Court of Pennsylvania. On 

November 21, 2005, the Supreme Court of Pennsylvania granted a petition for Allowance 

of Appeal. 

The lawsuits filed that have challenged NCLB A as an unfunded mandate have led to 

some legal commentary. What follows is an overview of the opinions of legal experts. 

Unfunded Mandate Debate 

When considering whether the NCLBA is an unfunded mandate, there are 

arguments on both sides of the issue from legal commentators (Umpstead, 2008). Heise 

(2006) explains that on the surface, the NCLBA is not a federally unfunded mandate 

because states have the option to participate or not. 

On the other hand, Austin (2005) criticizes the Act by arguing that it asks too 

much from states without providing funding. Weeden (2006) suggests that the NCLBA is 

an "unfunded mandate that probably violates the United States Constitution's federalism 

principles under the Spending Clause and the Tenth Amendment as well as the specific 

unfunded mandate provision of the NCLBA (p.2). In agreement with Weeden is Liguori 

(2006), who attributes her opinion to the fact that states have to give up some control of 

public education to comply with an Act that is insufficiently funded. 

Adler (1997) makes the argument that as it relates to federalism, whether a 

mandate is funded or not is beside the point. What matters is the determination as to 

whether a federal mandate stems from lawful sources of constitutional authority. Whether 

or not a federal mandate is accompanied by federal aid and how that impacts states and 

localities does not matter. 
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Coercion 

Just as there are arguments for both sides of the unfunded mandate debate, there are 

also differing opinions as to whether or not the NCLB A coerces states and local districts 

through conditional spending. The question of coercion vs. compulsion comes up when 

the offer of federal aid is conditional, yet the state has traditionally relied heavily upon 

federal funds to support a particular program and cannot operate it without the additional 

support. This, of course, will vary from state to state depending upon the level of capacity 

each state has to meet their needs without federal assistance (Adler, 1997). Heise (2006) 

notes that courts have been struggling for decades to establish a test that will distinguish 

between "acceptable federal pressure and impermissible coercion" (p. 13 7), but courts 

have neglected the effort to apply coercion theory to invalidate congressional conditional 

spending. The professor also points out that "the constitutional framework, shaped by the 

Dole decision and as applied to NCLB, places significant stress on what is meant by 

federal coercion" (p. 129). Pendell (2008) echoes this opinion when stating that while the 

Dole case has shed light on what economic coercion is not, it still has not been 

determined as to how far is too far. 

Heise feels that the NCLB A would survive a judicial challenge regarding the 

coercion prong in Dole. However, Liguori (2006) does not think the NCLBA should 

survive this restriction. 

Spending Under a New Administration 

One issue that has been a main focus of the Obama administration at the onset has been 

the U. S. economy. President Obama's first few weeks in office were spent negotiating 
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with Congress on a stimulus package that would quickly put money back into a 

struggling economy. The American Recovery and Reinvestment Act of 2009 (ARRA) or 

PL 111-5 has also been referred to as the federal economic stimulus package. This $819 

billion economic recovery plan was passed by the House of Representatives on January 

28,2009 (Calmes, 2009), passed the Senate on February 10,2009, and was signed into 

law by President Barack Obama on February 17,2009. 

As Sack-Min (2009) points out, even in the midst of the nation's financial woes, the 

president has revealed that education is a key element in his long-term plans to bolster the 

U.S. economy. A significant amount of funds from the stimulus package have been 

earmarked for education and is broken down as follows (U. S. Dept. of Education, 2009): 

1. $44.5 billion in aid to local school districts to prevent layoffs and cutbacks, with 

flexibility to use the funds for school modernization and repair (State Equalization 

Fund) 

2. $15.6 billion to increase Pell Grants from $4,731 to $5,350 

3. $ 13 billion for low-income public school children 

4. $12.20 billion for IDEA special education 

5. $2.1 billion for Head Start 

6. $2 billion for childcare services 

7. $650 million for educational technology 

8. $300 million for increased teacher salaries 

9. $250 million for states to analyze student performance 

10. $200 million to support working college students 



11. $70 million for the education of homeless children 

States will receive this funding in two allocations. While the first distribution is said to 

have few strings attached, the second round of funds requires a detailed plan on how 

states will improve student learning before they can start using it (Klein, 2009). 

After unveiling a ten-year budget plan on February 26,2009 and forty eight days 

after his inauguration, President Barack Obama delivered his first public address on 

education (Parsons, 2009; Wilson, 2009). On March 10,2009, the President shared his 

education reform plan, which has $81 billion set aside from the total $787 billion 

stimulus package, with the U.S. Hispanic Chamber of Commerce (Associated Press, 

2009). This particular forum was selected for delivery of the speech in an effort to 

recognize and emphasize the growing Latino population that is entering into today's 

public school system (Wilson, 2009).This five-tier plan to overhaul the United States' 

education system, which addresses the following components (Cable News Network, 

2009): 

1. Early childhood initiatives 

2. Putting an end to low expectations for students 

3. Teacher recruitment and training 

4. Charter schools 

5. Higher education 

This plan comes with funding to the tune of $127.8 billion, reflecting an $81 billion 

increase from 2009's $46.2 million budget (Colvin, 2009). 
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The first tier of President Obama's stimulus plan focuses on early childhood 

initiatives. President Obama's plan calls for an expansion of early childhood education, 

which will receive $5 billion in funding. These funds would also be used towards Head 

Start and Early Learning Challenge grants for states to strengthen their early education 

programs. (Cable News Network, 2008) 

The second tier of the plan centers on ending low expectations and raising testing 

standards for students. Along the same lines as what former president George W. Bush 

referred to as calling an end to the "soft bigotry of low expectations", President Obama 

has called for an end to what he refers to as a "race to the bottom in our schools" (Cable 

News Network, 2008). President Obama's plan provides a $5 billion incentive intended 

to reward states for high student performance. He also suggested increasing the length of 

school days and the school year. In support of this goal, the President has stated he would 

push for NCLBA funding to be more effectively tied to results (Cable News Network, 

2008). 

The third tier of the plan deals with teacher recruitment and training. In addition to 

helping prevent teacher layoffs (Cable News Network, 2008), the funds set aside for this 

tier are intended for teacher mentoring as well as linking pay for performance (Stout, 

2009). At the same time, the President also expressed support for removing ineffective 

teachers form the classroom (Wilson, 2009). 

The fourth tier of the plan involves Charter Schools. President Obama has expressed 

his support for more high-quality charter schools. On this topic, the President has called 

for states to lift caps on the number of permissible charter schools (Cable News Network, 
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2008). He also supported closing charter schools that are not performing well (Stout, 

2009). 

The fifth and final tier of the plan concentrates on higher education The President 

pledged to raise the cap for Pell Grants awarded to students in college in order to increase 

access and make it more affordable for millions of individuals (Parsons, 2009). In order 

to raising the maximum award to $5,500 per year, President Obama pledged to push for a 

$2,500 per year tuition tax credit for students from working families (Cable News 

Network, 2008). 

According to education secretary Arne Duncan, "the money may give more 

influence in reshaping a public education system traditionally guided by state 

governments and local school districts" (Wilson, 2009, p. A01). Center on Education 

Policy president, Jack Jennings, cited in Wilson (2009), points out that by providing 

stimulus funds through the economic recovery package, the federal government can 

influence states on educational issues they typically have had no control over. One 

example of this statement would be states having to receive approval from the U. S. 

Department of Education for stabilization plans in order to receive the remaining 

stabilization funds in the fall. Each state will be required to provide detailed explanations 

of how it will develop better data systems, improve teacher quality, boost standards and 

assessments, and turn around failings schools (Klein, 2009). 

The message President Obama conveyed in his speech mirrors the requirements 

mandated by NCLBA. His proposal demands increased accountability, but at the same 

time reflects the Democratic Party's belief that education was underfunded during the 
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George W. Bush years (Stout, 2009).The President actually only references the 

reauthorization of No Child Left Behind once during his speech to the Hispanic Chamber 

of Commerce, stating that the Act would live up to its name by ensuring schools get the 

money they need and the money is conditioned on results (Associated Press, 2009b). 

The additional funds that states and districts receive as a result of the AARA are 

substantial. However, these monies are not expected to extend beyond two years and will 

not be serving as the baseline for federal funding (Klein, 2009). Yet, it is impressive that 

the Obama administration has already made education among one of the top priorities. 

President Obama has expressed his intention to retool NCLBA in order to set more 

rigorous and uniform standards for reading and mathematics tests in elementary schools. 

Building on the Recovery Act, the Obama administration will make resources available 

and offer assistance to states as they work towards increasing the rigor of their standards 

and improve the quality of assessments. This will help lay the groundwork for 

reauthorizing ESEA (U.S. Department of Education, 2009). 

In a time where states are struggling with budget deficits, loopholes and vague 

language are being questioned along with the discretion states will have over education 

stimulus funds. However, the Obama administration has shown that it can strategically 

influence educational decision-making. The fact that the government has only released 

approximately 67% of the funds in March, 2009 and will release the remaining 33% in 

the fall of 2009 (Klein, 2009) shows the intention to remain closely involved. In an effort 

to meet both accountability and transparency requirements, states have been told that they 
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need to keep close track of money spent. Secretary Duncan has forewarned state officials 

that unwise use of funds may put future funding distributions in jeopardy (McNeil, 2009). 

In a gathering at the White House on March 12, 2009, President Obama informed a group 

of state officials that any misuse of funds will be stopped and publicized (Klein, 2009). 

As reported by the Associated Press on Tuesday, May 5th, United States Secretary of 

Education Arne Duncan embarked on a 15-state listening tour. His plan is to receive 

feedback from educators, parents, and children on how they feel the No Child Left 

Behind program has worked. While the president's plans on overhauling the law had 

been vague until that point, his ideas began to take shape as Duncan expressed his 

opinion that the government should insist on more rigorous and uniform standards across 

the states, but be flexible in how states achieve their goals (Quaid, 2009a) 

According to Peterson (2009), Education Secretary Arne Duncan has encouraged 

states to identify the 1000 lowest performing U.S. schools each year for five years. The 

focus would be on middle and high schools. The Department of Education will use 

achievement data from the states to identify and list the schools (Branson, 2009). These 

5000 schools would make up approximately 5 percent of the nations' 100, 000 public 

schools. 

Since he does not have the authority to open and close schools himself, President 

Obama intends to use $5 billion as an incentive to offer states in their attempts to help 

improve failing schools. This amount results from combining $3.5 billion in stimulus 

funds with $1.5 billion of adjusted funds in the education budget released the week of 

May 10,2009. This is certainly a significant increase in funding from the $500 million 
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currently being allocated annually for the federal school turnaround program created by 

NCLBA (Quaid, 2009b). Each school targeted would stand to receive $1 million dollars. 

There are some observers who are forecasting what will happen with the new 

reauthorization. Sack-Min (2009) predicts the law will have a new name; means of 

measuring academic achievement will have significant changes, and the requirements for 

the 2014 deadline will likely change. As cited in Sack-Min, the belief of the president of 

the Alliance for Excellent Education, Bob Wise, is that the law will give schools more 

flexibility in meeting requirements, but still retain the accountability provisions. The 

executive director of the Learning First Alliance, Claus von Zastrow is cited in Sack-Min 

as stressing the importance of funding the mandates adequately so that high-poverty 

schools will not have the resources in place to avoid sanctions. 

Summary 

Since the enactment of ESEA in 1965, there have been seven amendments to the 

law. Historically, the federal government has used its' power under the Spending Clause 

to influence educational decision making with national policy directives. States are 

eligible to receive federal funds on the condition that they comply with certain 

requirements. Only one case, Virginia Department of Education v. Riley, has not upheld 

federal spending legislation, which was ruled by the U.S. Court of Appeals for the Fourth 

Circuit. 

Since becoming law in 2002, there have been six legal cases concerning NCLBA as 

an unfunded mandate. Five of the NCLBA cases have made it to the federal level, but 
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none of the cases has reached the Supreme Court. One case, Pontiac v. Spellings is 

awaiting a review from the Sixteenth Circuit en banc. 

In 2004, Reading School District sued the Pennsylvania Department of Education 

over the identification of 13 failing schools and what was believed to be unfair sanctions. 

The school district the state created an unfunded mandate by not providing sanctioned 

schools with federal funding and other resources. The Commonwealth Court of 

Pennsylvania affirmed the State Secretary of Education's decision in 2005. The same 

year, the State Supreme Court granted a petition for appeal. The Commonwealth Court 

vacated the order to dismiss the appeal and remanded the order of the Pennsylvania 

Department of Education to hear the issues raised by the District. 

In 2005, the Pontiac School District v. Spellings case, petitioners alleged that the 

mandatory testing provision of NCLBA was an unfunded mandate and the Secretary of 

Education was in violation of the Spending Clause. They sought judgment declaring that 

they did not have to comply with any parts of the law that did not have the federal funds 

provided for the compliance. The case was dismissed, but in 2007, the decision was 

overturned. The United States Court of Appeals reversed the District Court's decision to 

dismiss the plaintiffs' complaint and remanded the case for further proceedings. Since the 

Court determined that the Act has failed to provide clear notice as to who is responsible 

for the additional costs associated with carrying out the mandate, this case is in the 

position to be considered under the Dole test. In 2008, the Court of Appeals ruled against 

the Department of Education and in favor of the Plaintiffs. In turn, the Secretary of 
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Education filed a petition for hearing en banc in this case. As a result, the Sixteenth 

Circuit has agreed to review the case. 

In 2006, the state of Connecticut filed suit against the Secretary of Education 

Margaret Spellings. The state alleged that the defendant's interpretation of the unfunded 

mandate provision of NCLBA was contrary to the Act and unconstitutional. The state 

also claimed that the Secretary's denial of waiver requests violated the Administrative 

Procedures Act. The court granted the Secretary's motion to dismiss all claims except the 

one claiming denial of plan amendments violated the APA. The State filed a Motion for 

Entry of Judgment in 2007 and it was denied. In 2008, District Court ruled in favor of the 

defendants. The Court ordered that the clerk enter a final judgment in favor of the 

Secretary and the NAACP and against the State on all accounts of the amended complaint 

and close the file. 

In the 2006 Save Our Schools SE & NE v. D. C. Board of Education case, plaintiffs 

involved in this class action suit alleged that the authorization for funding of the DC 

charter schools by the Secretary of Education violated Fifth Amendment due process and 

equal protection rights. Among several claims in this case, the plaintiffs charged that 

public school funds were being diverted to the charter school, resulting in programming 

cuts to the public schools. The only claim that survived was the claim that governmental 

support of the charter school violated the equal protection provisions of the Fifth 

Amendment by engaging in discriminatory outreach and recruitment methods. In a 

subsequent trial in 2008, the court granted the defendants' motion for summary judgment 

and dismissed the action. 
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In 2007, the case of Arizona State Department of Ed. v. USDOE centered on the 

state of Arizona's 2003 negotiations with the U. S. Department of Education to exclude 

LEP students test scores from counting towards AYP determinations for the first two 

years of school completion. In 2005, the USDOE informed the State that it was in 

violation of NCLBA and was told to cease the practice of allowing appeals. The United 

States District Court determined that Arizona's claims were an impermissible pre-

enforcement challenge under the General Education Provisions Act (GEPA) and 

concluded that none of the arguments made by the plaintiffs in this case had merit. 

NCLBA was passed with bipartisan support in 2001, but Congress was deadlocked 

in its attempt to rewrite it in 2007 (Quaid, 2009c). As lawmakers plan to reauthorize 

again in the fall of 2009, President Obama has pledged to overhaul the law, but has 

provided relatively few details on his proposed changes to the law itself. However, 

Secretary Duncan has confirmed that things that have made sense will be kept, but he 

wants to rebrand and change the name of the law due to its deep unpopularity (New York 

Times, 2009). 

Branson (2009) points out that Congress is still in the planning stages of education 

reform and is considering several options for reform. One option Representative George 

Miller, chairman of the House Education and Labor Committee, has supported is the 

establishment of national education standards (Branson). At the same time, 

Representative David Roe from Tennessee would like to see states and local officials 

keep decision-making authority due to their familiarity with schools' problems (Branson, 

2009). 
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The ultimate goal of NCLBA was for all students to perform on grade level in 

reading and math by 2014. Having passed the halfway mark of this goal after seven 

years, the remaining six years will be crucial. The President has laid out his education 

reform plan and increased funds tremendously to support it. 



CHAPTER 4 

CONCLUSIONS, IMPLICATIONS AND RECOMMENDATIONS 

Summary of the Study 

The general public has recognized a lack of funding as one of the biggest 

problems facing schools and supports an increase in federal funds to maintain them 

(Bushaw & Gallup, 2008, p.9). 

The Constitution does not specifically authorize the federal government to deal with 

public education, so Congress has used the Spending Clause to exercise power while still 

satisfying the 10th Amendment (McColl, 2005). Through federalism, there is dual 

sovereignty between federal and state governments (Umpstead, 2008) and the Tenth 

Amendment delineates the power between the two. Much of the criticism about the 

NCLBA stems from concern over the degree of federal intrusion and the cost of 

complying with federal mandates (Fusarelli, 2005). Some legal analysts and scholars 

have questioned if Congress has overstepped its bounds with this Act (McColl, 2005). 

This study examined the current status of Spending Clause jurisprudence as it relates 

to federal funding of the No Child Left Behind Act and determined the constitutional 

boundaries on the federal role in public education. The study examined the provisions of 

the NCLBA and recent legal claims against the federal government with regard to misuse 

of congressional power under the Spending Clause. The study sought to find the answers 

82 



83 

to five questions. This chapter provides a summary of findings and offers 

recommendations. 

Results of Data Analysis 

Research Question 1 

What is the legal history of the federal role in public education? 

The Constitution does not grant the federal government any direct authority over 

public education. Throughout most of U.S. history, the operation and oversight of the 

nation's public schools have rested with the States and local communities. Nonetheless, 

the federal government always had an interest in education (Alexander & Alexander, 

1992). In its original form, the Tenth Amendment reads, "The powers not delegated to 

the United States by the Constitution, nor prohibited by it to the States, are reserved to the 

States respectively, or to the people" (Amendment X). One such example would be the 

organization and management of public school systems. 

Research Question 2 

Under the Spending Clause, what test(s) might courts use to determine if an act of 

Congress constitutes and unfunded mandate? 

In South Dakota v. Dole (8 Cir., 1987), a five prong test was identified to determine 

if an act of Congress may constitute an unfunded mandate. The court has generally 

upheld federal spending legislation as long as it meets five criteria: 1) spending power 

must be in pursuit of the general welfare; 2) Congress must condition the states' receipt 

of federal funds unambiguously; 3) conditions imposed must be related to national 
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interest; 4) conditions imposed cannot violate any other constitutional provision, and; 5) 

conditions of the states' receipt of funds cannot be coercive. 

Research Question 3 

Are there components ofNCLBA that courts may hold to violate the tests identified by 

question 2? 

To date, NCLBA has met all criteria except one when tested in court. It has been 

found that under NCLBA, spending power was exercised in pursuit of the general welfare 

(Upstead, 2008; Heise, 2006; Liguori, 2006) by promoting education. It is also believed 

that the conditions set forth are related to national interest (Umpstead, 2008; Liguori, 

2006). It has also been determined that the conditions set forth in NCLBA do not violate 

any other constitutional provision (Umpstead, 2008). Even though the coercion argument 

has yielded strong debate in and out of court (Umpstead, 2008), the United States Circuit 

Court of Appeals has not been swayed by those arguments (Connecticut v. Spellings, 2nd 

Cir., 2006). However, in Pontiac v. Spellings (6th Cir., 2008), the appellate court did hold 

that the conditions school systems must meet in order to receive NCLB funding were 

ambiguous. After Secretary Spellings filed a petition for rehearing en banc in February, 

2008, the full Sixth Circuit agreed to reconsider the case. The rehearing is still pending. 

Research Question 4 

Are there conditions under which Congress is empowered to pass an unfunded mandate? 

Yes. The Spending Clause is unique in that it allows Congress to enact 

legislation in areas over which it otherwise has no authority, if the legislation is in the 

form of an offer of a contract. Under the Spending Clause, the federal government can 
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offer financial assistance to states that is contingent upon compliance with accompanying 

guidelines or regulations. If a state decides to accept the federal funding, it also agrees to 

the terms and conditions set by Congress. Challenges to federal requirements of a given 

program cannot be based on the claim of an unfunded mandate when participation is 

voluntary. 

Most challenges of federalism using the unfunded mandate argument have not been 

successful (Alder, 1997). The use of the Tenth Amendment to challenge federal mandates 

has failed as well. Direct orders to states are not considered unlawful under the Tenth 

Amendment because they reflect decisions made by the people with regards to state's 

obligations and rights. However, even if a state is not financially burdened and the 

unfunded mandate is constitutionally sound, political questions about how programs and 

services are determined and which level of government should assume financial 

responsibility. 

Research Question 5 

If so, do such conditions exist vis-a-vis NCLBA? 

With respect to Dole test, four conditions do exist under the umbrella of the 

Spending Clause that would allow Congress to pass an underfunded and/or unfunded 

mandate. However, there is one condition that is questionable. Like all reauthorizations 

of ESEA that came before it, Congress passed the NCBLA pursuant to its authority under 

the Spending Clause. The conditions of NCLBA are found to be related to national 

interest in education (Umpstead, 2008). The conditions imposed by NCLBA do not 
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violate any other constitutional provision. Since many would argue that states do not have 

to receive NCLBA funds, but can decline the offer instead, the conditions under which 

the states receive funds are not considered to be coercive (Umpstead, 2008). However, 

some would counter the argument with the reality that most states cannot afford to turn 

down the additional funding (Bump, 2005). Doing so would compromise many of the 

programs that have been in place for years and have come to rely on the additional 

financial support in order to be implemented successfully. 

The one prong of the Dole test that NCLBA may not be in full compliance with is 

that conditions surrounding the states' receipt of federal funds were found to be 

ambiguous. Since the full Sixth Circuit agreed to reconsider the case, the final ruling has 

not been made. 

Conclusions 

Since its passage in 2002, NCLBA has had numerous constitutional challenges. 

However, there have only been six cases with a focus on the Spending Clause and 

Congress's constitutional authority. Five of these cases reached the federal level but they 

did not endure the district or appellate courts. The plaintiffs in one federal appellate court 

case enjoyed some initial success, but are currently awaiting review by the en banc court 

for findings. 

While NCLBA is arguably financially coercive, it has not been held to be 

unconstitutionally coercive (Heise, 2006) when subjected to the Dole test because states 

do not have to comply with the regulations set forth in the Act. However, there is a strong 
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argument that NCLBA is politically and financially coercive because if states do not 

comply with the federal conditions, they also must forego federal funding and most 

cannot afford to do so (Bump, 2005). Ultimately, as a federal enticement, NCLBA is not 

considered unconstitutionally coercive due to the small percentage of overall public 

school funding it represents. Therefore, it is unlikely that any future legal challenges 

would survive that prong of the Dole test (South Dakota v. Dole, 8th Cir., 1987). 

The one prong of the Dole test that does remains questionable when applied to 

NCLBA is whether or not condition for receipt of federal funds are considered 

unambiguous. In the case of Pontiac v. Secretary of Education, the court is still out on 

that decision. 

Implications 

The findings of this study lead to important implications concerning the future of 

federal education policy. Given the increasing focus on education at the federal level, and 

the fact of Democratic control of the White House, the Congress and the Senate, one 

could reasonably expect an increase in federal funding for education. President Obama 

has shown he is ready, willing, and able to put much more money into education than his 

predecessor, George W. Bush did while in office (Robelen, 2009). Along with that, while 

educational decision and policy making has traditionally been a state and local matter, the 

federal role will continue to grow. As the law is rewritten, key topics such as teacher 

quality, standards and assessments will remain in the forefront. The dilemma will remain 

for states as to whether they should subject themselves to coercion and comply with the 
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provisions in order to receive additional funding, or forego the federal assistance and 

follow their own policies. 

If the decision of the Pontiac court (6 Cir., 2008) survives en banc review, it will 

become effective only in Kentucky, Michigan, Ohio, and Tennessee, which are the states 

that fall under the jurisdiction of the Sixth Circuit. However, it is possible that other 

states and school districts that do not fall under the jurisdiction of the Sixth Circuit would 

file suit in their circuits. 

Recommendations 

The findings summarized in this study can assist with interpretation of the law 

regarding Spending Clause legislation. The intent of this study is to inform policy makers 

and practitioners about the meaning and status of the law. While the court system can 

make rulings as to whether the NCLBA is an unfunded mandate, based on the coercion 

theory or otherwise, the only way the law will change is through Congress. 

While NCLBA is not considered to be an unfunded mandate, it can certainly be 

considered an under funded mandate. Therefore, it is not reasonable to expect states and 

local school systems to comply fully with federal conditions that do not have full 

financial support from the government. This study can inform policy makers about some 

of the financial effects the law is having on state departments of education, public school 

systems and their stakeholders, that are perceived as burdensome. In turn, it is 

recommended that politicians carefully consider the funding issues revealed within this 
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study and make adjustments accordingly so that the NCBLA and all future amended 

mandates will reach their intended success. 

The national budget is set by the federal government. For State Departments of 

Education, State School Boards, and State Superintendents, as well as local school 

districts, school boards and superintendents, the study has implications for future 

budgetary planning. While the federal court system determines constitutionality, it cannot 

change the law. The only way the law can and will change is by Congress reauthorizing 

it. As the time for reauthorization nears, the researcher recommends that state and local 

educators lobby politicians to change the provisions within the Act and increase funding. 

In addition, educational advocacy groups such as the American Association of School 

Administrators (AASA), the National Education Association (NEA), and the National 

School Boards Association (NSBA) all serve as public voices that speak on behalf of 

their constituents. These groups should also lobby at the state and federal level to make 

sure their voices are heard and concerns are addressed. 

For school principals, this study can help in the reflection of what funding creativity 

is available when planning to provide programs for all student subgroups, especially 

students with disabilities (SWD) and English language learners (ELL). For parents, 

students and the voting community at large, the recommendation is to exercise the right 

to vote and be conscious of who is being put in public office. The elected politicians are 

assumed to be making decisions on behalf of their constituents. Therefore, the voting 
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public needs to take a more aggressive stance with the politicians that represent them to 

make their voices be heard. 

As a result of this study the researcher recommends an increase in the federal 

funding provided to the states to carry out provisions of NCLBA in its current status. The 

researcher also recommends that Congress consider providing states with more flexibility 

in utilization of said funds. A suggestion for further research would be to conduct a 

mixed methods study that would include a funding analysis by state to determine where 

the financial needs are, how much the needs vary by state, and what amount of federal 

funding should be set aside in the budget in order to successfully carry out this mandate. 

Surveys of state Governors and Superintendents could be included as a qualitative 

measure. 

Summary 

According to the United States Constitution, the responsibility of public education 

rests with the States or with private persons. Over time, the federal government's 

involvement has increased. The federal government has exercised its power in the public 

education realm through the use of the Spending Clause. Since 1965, ESEA has been 

amended seven times and is facing its eighth reauthorization in 2009. 

As the states and local school districts have struggled to comply with the provisions 

of the NCLBA, a major source of concern and debate has been over funding. The 

dilemma as to the degree of which the federal government should have authority in public 

school policy and decision making without the provision of adequate federal funding to 
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support it has surfaced many times. The question has reached the level of litigation in the 

federal court system in six instances. The District and Appellate Courts have found that 

NCLBA has met all requirements set forth by the Dole test except in one area. The Sixth 

Circuit has found the law to be ambiguous. 

The Sixth Circuit has agreed to review the case of the School District of Pontiac et 

al. v. Secretary of the United States Department of Education en banc. That decision has 

the potential to greatly influence what happens next. The case may be closed, or the 

losing party may opt to appeal to the Supreme Court, which, while not obligated, will 

have the option of granting such a request. 

The Obama administration has already demonstrated that education is among the 

main priorities by offering increase financial support to states and local education 

agencies through the American Recovery and Reinvestment Act and the proposed 2009-

2010 education budget. Through the economic stimulus law, President Obama has 

already requested an unprecedented amount of funding into the federal budget for 

elementary, middle and high schools, doubling the education budget Congress approved 

during the George W. Bush education administration. 

It could be that the generous federal budget proposed for FY 10 will remove any 

motivation for future litigation surrounding the notion of an unfunded mandate by 

Congress. However, will this funding be considered adequate once NCLBA is 

reauthorized in 2009? Since President Obama and a Democrat controlled Congress will 
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almost certainly be introducing new ideas, the adequacy of future funding remains to be 

seen. Certainly, Congress does have the power to clarify the ambiguity of the law as 

specified in the Pontiac case. Further, by fully funding the statute, they have the power to 

remove any realistic chance of the Supreme Court sustaining a claim of coercion. With 

the reauthorization of NCLBA approaching and the promise of a new name for the law, it 

is likely that Congress will also make amendments that will include clarification of 

conditions under which funds are accepted by the states. Since this is the only prong of 

the Dole test that has been in question, making that adjustment may eliminate the chances 

of future litigation concerning the question of an unfunded mandate. 
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