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ABSTRACT 

JUDY PAULETTE HAMES 
A LEGAL ANALYSIS OF THE CONFLICTS BETWEEN THE ACCOUNTABILITY 
PROVISIONS OF THE NO CHILD LEFT BEHIND ACT AND THE INDIVIDUALS 
WITH DISABILITIES EDUCATION IMPROVEMENT ACT 
Under the direction of DR. KEVIN JENKINS, CONTENT CHAIR and 
DR. MARY O'PHELAN, RESEARCH CHAIR 

This study is a legal analysis of the conflicts between the accountability provisions of 

the No Child Left Behind Act and the Individuals with Disabilities Education 

Improvement Act. The purpose of the research is to analyze how courts have ruled on 

these conflicts, to determine why courts ruled as they did, and to predict how these 

decisions may impact future education policies. 

The researcher studied the legislative history of No Child Left Behind and the 

Individuals with Disabilities Education Improvement Act. The research included a study 

of state and federal statutes, court cases, legal briefs, legal reviews, and other related 

materials. The data from the research followed LaMorte's (2008) format for analyzing 

court opinions. 

Two cases were studied as the focus of the conflicts between No Child Left Behind 

and the Individuals with Disabilities Education Improvement Act. These cases were Doe 

v. United States Department of Education and Board of Ottawa Township High School 

District 140. The researcher found that courts are generally reluctant to make decisions 
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on educational policy. The courts tend to interpret the laws relating to educational policy 

very narrowly. 

Recommendations for further study include analyzing how education policy 

might be amended to account for both students with disabilities and regular education 

students. Comparing this year's group of 8* graders to next year's groups of 8 th graders 

really does not show any progress and is not a true measurement. Further study on how to 

implement true measurement to show students' growth over time would do more to 

improve the educational system. 

A second recommendation is further study on the court's ruling that IDEA must 

yield to NCLB because IDEA is a reauthorization of Acts enacted between 1990 and 

2004 and reauthorization of an Act does not make it a new Act. The court stated that 

IDEA must yield to NCLB because NCLB is the most recent Act. However, NCLB is 

also a reauthorization of the Elementary and Secondary Education Act. 

A third recommendation is to do a qualitative study on how the conflicts between 

these two Acts affect practitioners and student achievement. Interviewing and/or 

surveying regular education teachers, special education teachers, and school leaders 

would shed light on how these practitioners view these conflicts and how the conflicts 

may affect student achievement. 
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CHAPTER 1 

INTRODUCTION 

Educational Acts 

The No Child Left Behind Act 

The No Child Left Behind Act is a federal law enacted by the Congress of the 

United States. The purported purpose of the Act is to improve the academic achievement 

of all public school students in the United States. The passage of the Act expands the role 

of the federal government in education policy, especially in the areas of standards and 

assessment, accountability, and curricula (Block, 2006). The Act requires all states that 

receive Title I funding to establish standards and assessments which all students must 

meet by 2014 [20 U.S.C.S. §6311(a)(1), (b)(1)(B), (b)(2)(F)]. The No Child Left Behind 

Act is a continuation of legislation intended to improve education for poor, minority, and 

educationally disadvantaged students [20 U.S.C.S. § 6311(a)(1)]. 

The Elementary and Secondary Education Act (ESEA), with its centerpiece, Title 

I, provided federal financial assistance for poor and minority children. By 1983, the 

National Commission on Excellence in Education (NCEE) published a report about the 

"rising tide of mediocrity" in America's schools (NCEE, 1983,116). The NCEE 

emphasized improving America's high schools and viewed outcomes, standards, and 

assessment as a major part of the solution in improving academic achievement (Haertel & 

Herman, 2005). Following this trend toward increased accountability, in 1994, President 

Clinton signed Goals 2000 into law. Goals 2000 was a grant program which allowed 

states to develop their own educational reforms. These reforms were aligned with eight 
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comprehensive goals which all states were expected to meet by 2000 (U. S. Department 

of Education, 1996). In 1994, the Improving America's Schools Act (I AS A) was passed 

by Congress. The Act required states to establish "challenging academic content and 

challenging student academic achievement standards" [20 U.S.C.S. § 6311(b)(1)(A)], 

which "applies to all schools and students in the State" [20 U.S.C.S.§ 6311 (b)(1)(B)]. 

Schools were to be held accountable for the achievement of all students (Fuhrman, 

Goertz, & Duffey, 2004). Finally, in 2001, the No Child Left Behind Act (NCLB) was 

signed into law by President George W. Bush. NCLB was built upon the principles of 

Goals 2000 and IASA. 

In order to receive the federal funding associated with NCLB, states must 

establish a single statewide accountability system. This accountability system must 

include assessments for all students in Grades 3 through 8 and one assessment between 

Grades 10 and 12 in reading/language arts and mathematics. All students are expected to 

meet proficient or advanced achievement goals by 2014 (20 U.S.C.S. §6311). 

Included in the accountability provisions is a requirement that each school make 

adequate yearly progress (AYP). Schools that fail to make AYP face increasing 

sanctions. States are also required to provide report cards on student assessment results, 

which would be made public. Additionally, states are required to participate in the 

National Assessment of Educational Progress (NAEP). A final requirement is that all 

teachers meet "highly qualified" status in their subject areas (20 U.S.C.S. §6311). 
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NCLB was implemented in 2002 and still exists as of 2009. The Act was 

scheduled to be reauthorized in 2007; however, Congress has not reauthorized the Act as 

of June 2009. Because the Act impacted educational policy in all states receiving federal 

funding, litigation arose as states began to implement the provisions of the Act. 

The litigation heard by state and federal courts has dealt with inadequate funding 

and assessment of students with disabilities or limited English proficient students. The 

portion of this study dealing with NCLB focuses on the accountability provisions of 

NCLB and the legal challenges associated with these accountability provisions. All of the 

cases in this study will focus on the implementation of the accountability provisions of 

NCLB. 

The Individuals with Disabilities Education Improvement Act (IDEIA) 

For many years, children with physical or mental disabilities were excluded from 

the public school systems throughout the United States (Roberts, 2008). In 1970, 

Congress passed the Education of the Handicapped Act (EHA). According to Roberts, the 

passage of the Act was the "beginning of significant efforts by the federal government to 

include students with disabilities in public schools" (p. 1048). In 1975, the Education of 

All Handicapped Children's Education Act (EAHCA) was passed. This Act required 

states receiving federal funding to provide an education for students with mental or 

physical disabilities. The emphasis of the Act was to provide a free appropriate public 

education (FAPE) for all qualified children (Yell, Katsiyannis, & Hazelkorn, 2007). In 
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1990, Congress reauthorized the Act, and the title was changed to The Individuals with 

Disabilities Education Act of 1997 (IDEA). The IDEA protected and enhanced the 

fundamental rights of students and parents. The new law required that all students must 

be taught in the least restrictive environment (LRE) and must receive a free appropriate 

public education. The focus of the Act was for students to be more involved in the 

general curriculum, for parents to be more involved in eligibility and placement 

decisions, and for all stakeholders to be focused on results and accountability (20 U.S.C. 

1400etseq.). 

In 2004, IDEA was revised by the 108th Congress. The title was changed to The 

Individuals with Disabilities Education Improvement Act. Much of the basic structure of 

IDEA remained the same; however, Public Law 108-446 (IDEIA) included some 

significant changes. These changes included a definition of a "highly qualified teacher," 

revised state performance goals and requirements for students' participation in state and 

local assessments, revised provisions regarding private schools, and compliance 

monitoring focused on student performance (Apling & Jones, 2005). 

Statement of the Problem 

The No Child Left Behind Act is a federal legislative policy that affects all states 

receiving Title I funds. Implementation of the accountability provisions inNCLB is left 

to the individual states. States must develop plans to meet the requirements of NCLB and 

submit the plans to the Secretary of the United States Department of Education for 



5 

approval. The purpose of the Act was to set high standards for all public school students, 

to raise the academic achievement of all students, and to reduce the achievement gap 

among different ethnic groups, such as African American, White, Hispanic, and Latino 

students. 

One requirement of NCLB is that all states test every student using a single 

assessment instrument, and that all students (100%) reach a level of "proficiency" by 

2014. However, there is no standard definition of "proficiency," and every state sets its 

own level or cut score in order for students to meet the "proficiency" level. As a result of 

each state holding all students accountable using a single assessment instrument, students 

with special needs and limited English proficient students are held to the same standards 

as regular and gifted education students. In the accountability provisions of the NCLB, a 

small percentage (3%) of students with disabilities may be evaluated by alternative 

achievement standards (20 U.S.C.S. § 6311). Because NCLB requires schools to 

disaggregate test data by small subgroups, some schools identified as excellent schools 

fail to make AYP because of a small subgroup, such as students with disabilities. 

The IDEIA is also a federal legislative policy that affects all states receiving Title 

I funds. The purpose of IDEIA is to provide procedural guidelines for providing a FAPE 

for students with physical or mental disabilities. IDEIA requires schools to establish 

individual education plans (IEPs) for each student who qualifies for special education 

services (20 U.S.C.S. 1400 et seq.). 
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Some researchers (Eckers & Swando, 2009; Zirkel, 2004) have suggested that 

NCLB conflicts with the Individuals with Disabilities Education Improvement Act 

(IDEIA). As more cases are brought to court over the conflicts between NCLB and 

IDEIA, policy makers will be required to address these conflicts. Legal challenges are 

brought to state and federal courts in relation to the problems mentioned above. This 

study will focus on the relationship of NCLB and IDEIA with an emphasis on the legal 

conflicts between these two federal laws. 

Relevant cases regarding the accountability provisions of NCLB and the Free 

Appropriate Public Education (F APE) provisions of IDEIA and court decisions on the 

implementation of these two federal laws were analyzed. Additionally, how the conflicts 

between these two laws and how the decisions of courts may impact education policy in 

the future were examined. 

Research Questions 

The following research questions were addressed in the study: 

1. What conflicts between the implementation of the accountability provisions of 

The No Child Left Behind Act and the Individuals with Disabilities Education 

Improvement Act have been contested in the courts? 

2. What are the bases of these conflicts? 

3. How have the courts resolved these issues? 

4. Why have the courts ruled as they have in these cases? 
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5. How may the rulings of the courts impact future court rulings? 

6. What implications for national education policy can be derived from these 

cases? 

Purpose of the Study 

The purpose of the study is to analyze how state and/or federal courts have ruled on 

the conflicts between the accountability provisions of No Child Left Behind (NCLB) and 

the free appropriate public education (FAPE) provisions of the Individuals with 

Disabilities Education Improvement Act. The researcher will analyze court decisions and 

predict how these decisions may impact future educational policies. 

Procedures 

The researcher completed a legal analysis of the conflicts between the 

accountability provisions of The No Child Left Behind Act and The Individuals with 

Disabilities Education Improvement Act. The study is a legal analysis which examined 

areas of asserted and/or potential conflict between the two Acts and the implementation 

of those Acts. The major emphasis of the study was an analysis of the statutes and court 

opinions from state and federal courts related to No Child Left Behind and The 

Individuals with Disabilities Education Improvement Act. 

Research Design 

The methodology used in the study included analysis of state and federal statutes 

related to The No Child Left Behind Act and The Individuals with Disabilities Education 
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Improvement Act as well as cases brought to the courts in relation to these statutes. The 

researcher examined these two federal laws in relation to the implementation of the two 

Acts and the court cases which have been brought to state and federal courts to resolve 

asserted conflicts between the two Acts. Through analysis of the data, the researcher 

attempted to determine why the courts have ruled as they have in these cases, and thus, 

attempted to draw reasonable inferences concerning future conflict in this area. 

Data Collection Process 

State and federal statutes, court cases, legal briefs, legal reviews, and other related 

materials were used to analyze the conflicts between No Child Left Behind and The 

Individuals with Disabilities Education Improvement Act. The researcher began by 

studying the accountability provisions of NCLB as codified at U.S.C.S. §6311 and the 

provisions of IDEIA as codified at U.S.C.S. § 1412. Next, educational and legal 

databases using the search terms NCLB, IDEA, IDEIA, NCLB and IDEA, and NCLB 

and IDEIA were searched. Databases included Galileo, Lexis Nexis, Westlaw, Google 

Scholar, Findlaw, and Wrightslaw. Evidence of conflicts between the two Acts as well as 

litigation reflecting these conflicts was found through reading the literature and through 

searching references in the literature. Only those sources relating to the history of NCLB 

and IDEIA were used, as well as those sources relating to conflicts between the two Acts, 

and court cases relating to the conflicts between NCLB and IDEIA. Cases were analyzed 
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by examining court records, briefs, and literature relating to the specific cases studied. 

The legal arguments related to the cases were also studied. 

Reporting the Data 

In reporting the data, the researcher followed LaMorte's (2008) format for 

analyzing court opinions on issues of conflict between No Child Left Behind and The 

Individuals with Disabilities Education Improvement Act. The researcher also explained 

how these decisions by the courts may impact current and future education policy related 

to the assessment of all students and accountability for increased student achievement of 

all students. 

Limitations 

The limitations of this study are delineated below: 

1. Because the No Child Left Behind Act is such a large document, the primary 

focus was on the accountability provisions of the Act. 

2. The researcher focused on legal cases related only to the implementation of the 

accountability provisions of NCLB and the FAPE requirements of IDEIA. 

3. The issue of English-language learners (ELLs) in this study was not addressed 

because the focus of the research is the conflicts between NCLB and IDEIA (which 

focuses on students with mental and physical disabilities). 
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4. Researchers, legislators, educators, and others have written a vast amount of 

literature onNCLB and IDEIA; however, because of the recency of NCLB, little research 

is available regarding the conflicts between NCLB and IDEIA. 

5. Researcher bias may also be a limitation of the study. 

Delimitations 

1. This research is not applicable to school systems operating in legal systems 

other than the public schools of the several states of the United States. 

2. The research was limited by time and financial constraints to researching the 

literature found in books, government documents, journal articles, and other relevant 

literature in the public domain. 

Definition of Terms 

Accountability: According to NCLB, accountability is the collection of data on 

student achievement which is used to hold states, districts, schools, teachers, and students 

responsible for student learning (U.S. Department of Education, 2002). 

Achievement gap: In NCLB, the achievement gap refers to "the difference 

between how well low-income and minority children perform on standardized tests as 

compared with their peers" (U. S. Department of Education, 2002, p.l). 

Adequate Yearly Progress (AYP): "Adequate yearly progress is an individual 

state's measure of annual yearly progress toward attaining state academic standards. It is 
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the minimum level of improvement that states, school districts, and schools must achieve 

annually" (Elliott & Templeton, 2007, p. 4). 

Alternate achievement standards. Under NCLB, when measuring AYP, states, 

school districts, and schools have the flexibility to count the "proficient" scores of 

students with the most significant cognitive disabilities who take assessments based on 

alternate achievement standards. "An alternate assessment is an assessment designed for 

the small number of students with disabilities who are unable to participate in the regular 

grade-level state assessment, even with appropriate accommodations" (U. S. Department 

of Education, 2002., p.2). The total number of those proficient scores may not exceed 

3% of all students in the grade levels tested. 

Assessment instrument: An assessment instrument is the test that is used to 

measure a student's knowledge of curriculum standards set by the individual state. 

Cut score. A cut score is a specific number which each state sets as its ranking for 

proficient. Each state sets its own score at which a student is considered proficient or not 

proficient on the assessment instrument. 

Free Appropriate Public Education (FAPE). A free appropriate public education 

refers to special education services which meet the following requirements under federal 

law: 

(a) educational services which have been provided at public expense, under public 

supervision and direction and without charge; (b) services meet the standards of 



12 

the State educational agency; (c) include an appropriate preschool, elementary 

school, or secondary school education in the State involved; and are provided in 

conformity with the individualized education program required under section 

614(d).[20U.S.C.S. §1414(d)] 

Gifted students. Gifted students are those students who are identified as advanced 

or talented and who receive supplemental, differentiated, challenging curriculum and 

instruction. 

Highly qualified teacher. A highly qualified teacher is defined as a teacher who 

has obtained full state teacher certification or has passed the state teacher licensing 

examination and holds a license to teach in the state, holds a minimum of a bachelor's 

degree, and has demonstrated subject area competence in each academic subject he or she 

teaches (U. S. Department of Education, 2002, Section 9101). 

Individualized Education Plan (IEP). An individualized education plan (IEP) is "a 

written statement for each child with a disability that is developed, reviewed, and revised 

in accordance with 614(d)" [20 U.S.C.S. §1414(d)]. 

Implementation. "Implementation occurs when states, school districts, or other 

entities put into effect the procedures of any government program, including the No Child 

Left Behind Act" (Hess & Petrilli, 2004, p. 26) and the Individuals with Disabilities 

Education Improvement Act. 
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Individuals with Disabilities Education Improvement Act (IDEIA). The IDEIA is 

a federal law which states that children identified as disabled must meet one of the 

categories of eligibility. The categories that students must meet include mental 

retardation, hearing impairments, speech or language impairments, visual impairments, 

serious emotional disturbances, orthopedic impairments, autism, traumatic brain injury, 

other health impairments, or specific learning disabilities (20 U.S.C.S. §1401, 2004). 

Children who are diagnosed with one or more of the categories above are eligible to 

receive "special education and related services which are free and without cost to parents 

and students" (LaMorte, 2008, p. 335). 

Limited English Proficient Students. Students who are not proficient enough in the 

English language to succeed in the school's regular instructional program are called 

limited English proficient (LEPs). These students usually qualify for extra help such as 

English for Speakers of Other Languages (ESOL) classes. 

National Assessment of Educational Progress (NAEP). NAEP is a nationally 

representative assessment of what American students know and can do in various subject 

areas. The assessment is given in reading, mathematics, science, writing, United States 

history, geography, civics, and the arts. The test has been given since 1969 as a method of 

comparing students' knowledge and abilities throughout the United States (U. S. 

Department of Education, 2002). 
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No Child Left Behind (NCLB).The No Child Left Behind Act of 2001 is a federal 

law designed to improve the achievement of all students through an emphasis on 

accountability, more freedom for states and communities, proven educational methods, 

and more choices for parents (U.S. Department of Education, 2004). 

Proficiency. Proficiency is a student's mastery or ability to do something at grade 

level. Under NCLB, each state is allowed to set its own levels of proficiency. 

Standards. Standards are statements of what students should know and should be 

able to do (NCREL, 2002). Under NCLB, each state is allowed to establish its own 

standards for learning. 

Students with disabilities. Students with disabilities are those students with 

educational or physical disabilities. Instruction for these students is based upon each 

student's need and learning style. Disabilities include mental retardation, hearing 

impairments, speech or language impairments, visual impairments, serious emotional 

disturbances, orthopedic impairments, autism, traumatic brain injury, other health 

impairments, or specific learning disabilities (20 U.S.C.S. §1401, 2004). 

Title I. Title I "was the first and most important section of ESEA. It refers to 

programs aimed at America's most disadvantaged students" (Hess & Petrilli, 2004, p. 

26). 
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Significance of the Study 

This study is significant to the field of educational leadership because educational 

leaders must make decisions about student achievement on a daily basis. Superintendents, 

principals, county office personnel, and other school leaders are required by their state 

departments of education to meet the requirements of NCLB and IDEIA. As a result, 

every educational leader has a responsibility to know and understand NCLB and IDEIA, 

to be able to carry out the accountability provisions of NCLB, to implement the FAPE 

provisions of IDEIA, and to know the legal challenges and rulings of the courts involving 

these federal statutes. 

Students and teachers throughout the United States are impacted by the 

implementation of NCLB and IDEIA. NCLB has sanctions for school systems, schools, 

teachers, and students who fail to meet proficiency standards. School systems and schools 

may be labeled as failing or as "needs improvement" schools. Teachers who are not 

considered "highly qualified" may not be able to teach. Students who fail to meet the 

standards may not be promoted to the next grade or may fail to receive a high school 

diploma. 

The findings of this research may be important to the entire field of education as 

NCLB is reauthorized in 2009-2010. The rulings of the courts may have an impact on the 

reauthorization of the Act. Also, future education policy may be impacted by the courts' 

rulings on NCLB and IDEIA. The information and analysis provided by this study has 
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the potential to inform national- and state-level policy makers during a time of political 

change and to create possible philosophical shifts concerning education among policy 

makers. Finally, because NCLB and IDEIA are difficult to implement, some states may 

decide to give up the federal dollars and to withdraw from the implementation of NCLB 

and IDEIA. 

Summary 

The No Child Left Behind Act and the Individuals with Disabilities Education 

Improvement Act are two federal statutes enacted by the Congress of the United States. 

The purpose of the Acts is to improve the quality of education for students in the United 

States. Political battles over the demands of NCLB continue as the Act comes up for 

reauthorization. Allowing each state to set its own standards and assessments is one of 

the problems in the implementation of the Act. The quality of state standards may vary 

drastically (Superfine, 2005b). 

The IDEIA was passed with the intentions of providing an appropriate education 

for students with disabilities. The Act delineated specific procedures that must be 

followed in providing a free appropriate public education to students with disabilities. 

Litigation over the FAPE provisions has been heard in the courts. 

Conflicts between NCLB and IDEIA continue to be unresolved, leading to 

litigation. As a result of the problems in the implementation of these two Acts, legal 

challenges continue to come before the courts. The ruling of the courts may have an 
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impact on how the implementation of NCLB and IDEIA are enforced in future education 

policy. The purpose of this study was to analyze how state and/or federal courts have 

ruled on these conflicts and how the ruling of the courts may impact future educational 

policies. 



CHAPTER 2 

A LEGISLATIVE HISTORY OF EDUCATIONAL ACCOUNTABILITY IN THE 

UNITED STATES 

Introduction 

The No Child Left Behind Act (PL 107-110), signed into law by President George 

W. Bush, is the federal government's attempt to improve academic achievement among 

all public school students in the United States. Advocates of No Child Left Behind 

(NCLB) purport to be concerned with two basic educational issues: (a) the achievement 

gap which exists in the performance of White, African-American, Asian, and Latino 

students, and (b) the root cause of this disparity (Hess & Petrilli, 2004). The requirements 

enumerated in NCLB are some of the "most stringent ever applied to federal educational 

reform efforts" (Duran, 2005, p. 4). 

IDEA focused on students with disabilities. The emphasis in IDEA was on 

procedural guidelines and guidelines for individualized instruction through the 

development of an Individualized Education Plan (IEP). The law was enacted in 1997; 

however, when NCLB was enacted, the two Acts did not seem to be aligned. In 2004, the 

IDEA was reauthorized as the Individuals with Disabilities Educational Improvement 

Act. One goal of this realignment was to align the goals of IDEA and NCLB. The first 

part of this literature review traces the development of laws enacted by the United States 

18 
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Congress to bring about educational reform in terms of creating more equitable public 

schools. The second part reviews the literature on educational accountability in general 

and the provisions in NCLB specifically. Section 3 focuses on the role of the federal 

government in establishing educational policy such as NCLB. Section four addresses the 

role of state governments in implementing NCLB as well as enacting and carrying out 

this educational policy. Section 4 traces the development of laws leading to the enactment 

of the Individuals with Disabilities Education Improvement Act (IDEIA). Section 5 

addresses the similarities and differences between NCLB and IDEIA with an emphasis on 

the conflicts between the two Acts. 

Development of Education Legislation 

Title I - The Elementary and Secondary Education Act (ESEA) 

The Elementary and Secondary Education Act (ESEA) was signed into law by 

President Lyndon B. Johnson in 1965. The Act was a part of President Johnson's "War 

on Poverty" (Jennings, 2000, p. 516). The ESEA was preceded by Brown v Board of 

Education in 1954. In Brown, the Supreme Court held that segregation of children by 

race was unconstitutional (Jennings, 2000). The court's ruling intensified the public focus 

on educational equality (Superfine, 2005a). 

When the United States Congress endorsed Title I, they endorsed the idea that 

"additional resources could make a difference in the education of poor and educationally 
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disadvantaged children and simultaneously recognized the fact that concentrations of 

poverty have an adverse impact on the ability of school districts to provide such aid" 

(Jennings, 2000, p. 518). The purpose of Title I, the centerpiece of the ESEA, was to 

provide federal aid for the education of poor and minority children. According to Hess 

and Petrilli (2004), Title I funding ensured that some money was allocated to almost 

every school district in the nation. As a result, 94% of all districts received aid. 

One of the problems of implementing Title I was that the law did not specify how 

the one billion dollars in federal funds would be spent. As a result, disagreement arose as 

to whether the aid was designed to help the school systems or to help disadvantaged 

children. The decision, made by the United States Congress, was that the federal aid was 

to be used to supplement, not supplant, the money and services provided by state and 

local districts (Jennings, 2000). By 1980, school districts had specific rules for 

documenting that Title I funds were being used for the needs of disadvantaged students. 

When Ronald Reagan was elected President in 1980, he proposed that Title I be 

repealed. Reagan believed that the federal government had too much involvement in 

public education. His belief was that education was a power of state and local 

governments rather than a power of the federal government. One of Reagan's goals was 

to abolish the United States Department of Education. He was not able to meet that goal 

during his term in office (The Heritage Foundation, 2006). He was also unsuccessful in 
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repealing Title I. However, he was successful in limiting federal funds used in 

implementing Title I. In 1979, federal money constituted 9.2% of spending on elementary 

and secondary education. By 1986, the federal share of education funding fell to 6.2% 

(Jennings, 2000). Reagan criticized federal aid to education as well as the general 

performance of American public schools (Jennings, 1990). 

In 1983, A Nation at Risk was released by a federally appointed panel, the 

National Commission on Excellence in Education (NCEE). The panel stated that the 

educational foundations of the United States were "being eroded by a rising tide of 

mediocrity" (National Commission on Excellence in Education, 1983, p. 9) which 

threatened the future of the United States. According to Viteritti (2004), the NCEE cited 

international comparisons, high rates of adult illiteracy, declining scores on college 

entrance exams, and a rise of remedial education programs in colleges, corporations, and 

the military as indicators of the "rising tide of mediocrity". Recommendations of the 

NCEE included the strengthening of high school graduation requirements by "setting 

rigorous, measurable performance standards; the more effective use of time in school, as 

well as a longer school day and school year; and improvements in the preparation, 

compensation, and accountability of teachers" (Viteritti, 2004, p. 67). Haertel and 

Herman (2005) viewed outcomes, standards, and assessment as a major part of the 

solution in improving academic achievement. Increased parental choice and competition 
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were also introduced (Hess & Petrilli, 2007). The NCEE (1983) specifically 

recommended: 

Standardized tests of achievement (not to be confused with aptitude tests) should 

(a) be administered at major transition points from one level of schooling to 

another, (b) identify the need for remedial intervention; and (c) identify the 

opportunity for advanced or accelerated work. The tests should be administered as 

part of a nationwide (but not federal) system of State and local standardized tests. 

This system should include other diagnostic procedures that indicate progress. 

(p. 28) 

Goals 2000: The Education Act of America 

In 1994, Congress established a National Education Goals Panel (NEGP) to 

oversee, monitor, and evaluate progress toward the accomplishment of eight 

comprehensive goals. Goals 2000 was signed into law by President Bill Clinton on March 

31, 1994. From the beginning of the Act's passage, implementation was problematic. 

Goals 2000 was one of the greatest intrusions of the federal government in education 

policy. Congress was concerned about the federal government's intrusion into the 

educational domain (Superfine, 2005b). 
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Goals 2000 directed national attention and resources on standards-based reforms. 

Each level of government—federal, state, and local—was to establish specific goals and 

standards. Once the goals and standards were set, assessments to measure student growth 

and achievement would also be established in order for teachers to learn the standards 

which they would be expected to teach. Goals 2000 was aimed at systemic reform 

because the focus was on improving the entire educational system, not specific parts of 

the system (Riddle, Stedman, & Irwin, 1999). 

The Goals 2000 program was a grant program to help states and local schools 

implement their own reforms in order to raise student achievement. Each state was 

expected to develop strategies for improving student achievement, to improve the quality 

of teaching, to expand the use of technology, to strengthen accountability for teaching 

and learning, to promote flexibility and choice within the public school system, and to 

build strong partnerships with local schools and communities (U. S. Department of 

Education, 1996). Goals 2000 established eight comprehensive goals which all states 

were expected to meet by 2000. The Act also included new forms of regulatory 

flexibility. Since the program was a "voluntary" program, only 21 states had 

improvement plans approved by the United States Department of Education by 1995 

(U.S. Department of Education, 1996). When Congress met to reauthorize Goals 2000, 

the ESEA and Title I were also up for reauthorization. In 2000, Congress allowed the 
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legislation for Goals 2000 to expire. Title I and ESEA were reauthorized as the 

Improving America's Schools Act (IASA) of 1994. 

Improving America's Schools Act—1994 

The Improving America's Schools Act (I AS A), proposed during the Clinton 

administration, focused the federal government's commitment on equity and access to 

quality education for disadvantaged students. Title I remained the cornerstone of the 

IAS A, but new strategies were adopted to meet the needs of students. The focus on Title I 

shifted from an emphasis on remedial add-on services to an emphasis on overall 

improvement through comprehensive school improvement in teaching and learning. The 

new approach was a school wide approach rather than a targeted approach to services 

with identified children (LeTendre, 2002). 

Under the IASA, states were expected to establish challenging content and 

performance standards, implement assessments measuring students' academic progress 

against those standards, and hold schools and school districts accountable for the 

achievement of all students (Fuhrman, Goertz, & Duffy, 2004). According to Barton 

(2004), "Title I dictated a process that had to be statewide, for all students, in order for 

the states to qualify for substantial sums under the federal law" (p. 66). Under ESEA and 

Title I of 1965, states were allowed to use achievement standards for disadvantaged 

students that were less challenging than the standards required of other students. IASA 



25 

was different in that the standards for Title I and non-Title I students were the same. 

Requiring that standards and accountability be the same for all children, made Title I 

funding "the largest single federal funding stream for elementary and secondary 

education, contingent on state and local decisions around standards, teacher training, 

curriculum, and accountability" (Barton, 2004, p. 72). 

No Child Left Behind Act (NCLB)—2001 

The No Child Left Behind Act (NCLB) was signed into law by President George 

W. Bush on January 8, 2001. NCLB is based on four basic pillars: (a) stronger 

accountability for results, (b) more freedom for states and communities, (c) proven 

education methods, and (d) more choices for parents (U.S. Department of Education, 

2004). The goals of NCLB include raising the achievement of all students and closing the 

achievement gaps among different groups of students with a goal of all students reaching 

"100 percent proficiency" on standards-based tests by 2014 (U.S. Department of 

Education, 2004). 

NCLB was built on the requirements of Goals 2000 and IASA. Each state was 

required to establish the same standards and assessments for all students. Schools and 

school districts labeled "in need of improvement" faced sanctions from the district or the 

state. Additional legislation included three basic elements: (a) all students were to be 

proficient in reading, mathematics, and science by 2014, (b) each school was to make 
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AYP toward the goal of 100% proficiency by 2014, and (c) the annual rate of progress 

applied to "disaggregated" groups of students based on income, race, gender, English 

language ability, and special education status rather than on aggregated student 

enrollment of a school, a district, or a state (U.S. Department of Education, 2004). 

Another accountability requirement in NCLB included legislation requiring schools to 

hire "highly qualified teachers." States were given the responsibility of developing plans 

to provide these teachers (Darling-Hammond, 2007). 

The No Child Left Behind Act was scheduled for reauthorization in 2007 by the 

United States Congress. Many policymakers, politicians, educators, parents, and students 

have identified some of the provisions of NCLB as too demanding or too inflexible. 

Critics of NCLB state that the law focuses on a student's academic achievement at one 

moment in time rather than on progress over time. Critics also question the quality of 

state designed tests. A third criticism is that having all students at the 100% proficiency 

level by 2014 is unrealistic (Hess & Petrilli, 2004). U. S. Representative George Miller 

(2007), chairman of the House Education and Labor Committee, stated that No Child 

Left Behind is here to stay. He stated that there will be some changes to the Act in terms 

of (a) increasing fairness and flexibility, (b) encouraging a richer and more challenging 

learning environment, (c) providing more support for teachers and principals, (d) 

continuing to hold schools accountable for students' progress, (e) improving high 
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schools, and (f) providing greater and more sustained investment in education 

(Committee on Education and Labor). Table 1 summarizes the policies enacted by the 

U.S. Congress. 

Table 1 

Educational Policies Enacted by Congress—1965-2000 

Year Policy Purpose Issue 

1965 Title I- ESEA Provided federal aid Equity 
to educate children 

1994 Goals 2000 Grant program 
of systemic reform 
requiring standards 
and assessment to 
measure student 
achievement 

Comprehensive 
reform 

1994 

2001 

Improving 
America's Schools 
Act (IASA) 

No Child Left 
Behind (NCLB) 

Required equal 
standards, 
assessments, and 
reporting for all 
students 

Standards, 
assessment, public 
reporting, 
disaggregation of 
data, accountability 

Equity and access 

Accountability 

\ 
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Accountability in the No Child Left Behind Act 

Accountability is defined by Armstrong (2002) as "the systematic collection of, 

analysis and the use of information to hold schools, educators and others responsible for 

student performance. Standards-based accountability refers to collecting and reporting 

information based on student progress on achieving established standards" (p. 1). 

Different types of accountability have influenced education policy in the United States. 

These types of accountability include political, legal, bureaucratic, professional, and 

market accountability. According to Darling-Hammond (2007), legal and bureaucratic 

forms of accountability have dominated public education in the past 20 years. 

According to President George W. Bush, accountability is "the cornerstone of 

reform" in education (Rudalevige, 2002, p. 2). In education, accountability is tied more to 

student performance rather than to compliance of regulations with the school as the major 

unit of continuous improvement (Fuhrman, 1999). Finn and Kanstoroom, as cited in 

Rudalevige (2002), describes accountability as a "tripod" which consists of "standards; 

tests that measure whether those standards have been reached; and penalties for failure" 

(p. 4). Hess (2002) calls these accountability requirements "coercive accountability" (p. 

68). As a result of educational reforms dealing with accountability, the federal 

government's role in education has changed. Accountability under NCLB includes 

several components: standards, assessments, public reporting, rewards, sanctions, and 
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continuous improvements. Those who are held accountable are states, school districts, 

schools, teachers, and students (Rouk, 2000). 

Implementation of The No Child Left Behind Act 

Federal Accountability 

When President George W. Bush signed NCLB into law on January 8, 2001, he 

assured the audience that "the Federal Government will not micromanage how schools 

are run" (46 B. C. L. Rev. 1033, p.2). However, with the passage of NCLB, the federal 

government began requiring states to have their plans for implementation of NCLB 

approved by the Secretary of Education. Education is not a power delegated to the federal 

government by the U. S. Constitution. Powers not specifically given to the federal 

government are reserved for state governments. All 50 state constitutions mention 

education to varying degrees. The belief among educational policymakers is that states 

and local school boards are better able to set policy which reflects local conditions and 

preferences (Heise, 2006). 

The enactment of NCLB, however, sets up a federal regulatory framework over 

education. The federal government stated that states were not required to comply with 

NCLB. However, if a state does not comply with the law, the federal government may 

impose financial sanctions. These sanctions may include reduction or elimination of 
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federal funds (McCurley, 2005). Some states have chosen not to accept the federal funds 

in order to opt out of NCLB. 

The United States Constitution does not specifically mention education as a role 

of the federal government. Two important changes in the history of federal involvement 

in education were the 1965 ESEA and the 2001 NCLB Act. Both of these Acts expanded 

federal power and promised large new resources (Sunderman & Kim, 2004). The NCLB 

Act "alters federal-state relations by expanding the federal role further into a primary 

function of state and local government and raises questions about how federal, state, and 

local policies interact—that is, conflict or reinforce each other" (Sunderman & Kim, 

2004, p. 18). As a result, the federal government's and the state government's roles are in 

conflict. The accountability provisions of NCLB were built upon the accountability 

provisions of Title I of ESEA and IASA. Accountability provisions such as mandating 

challenging standards for all students, requiring states to develop content and 

performance standards, adopting annual assessments in order to measure student progress 

against those standards, and holding schools accountable for the achievement of all 

students were included in ESEA and IASA. NCLB raises the expectations of Title I by 

focusing on equal educational outcomes. NCLB created statutory language more 

specifically defined than ESEA and other federal programs established in federal law 

(Rudalevige, 2002). 
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The policy changes in the reauthorization of ESEA, known as NCLB, include: (a) 

an emphasis on equal educational outcomes, (b) the imposition of timelines for 

improving student achievement, (c) an expansion of test-based accountability to all 

students in all public schools, (d) the requirement of consequences for failure to comply 

with the law, (e) a mandate of specific sanctions for schools who fail to meet progress 

goals, (f) an expansion of testing requirements and the establishment of timelines for the 

implementation of new tests, and (g) a definition of proficiency as test scores based on 

reading and math assessments (Sunderman & Kim, 2004). NCLB also requires that 

results of student assessments must be reported as a whole and disaggregated by race, 

economic status, gender, students with disabilities, students without disabilities, limited 

English proficient students, and migrant students. States must also participate in the 

National Assessment of Educational Progress (NAEP) tests in at least two grade levels 

every other year. The NAEP provides a benchmark for the rigor of state tests. 

The role of the federal government in NCLB is to oversee the implementation of 

the law among the 50 states. The Department of Education and the Secretary of 

Education are responsible for implementing the law. States must file their accountability 

plans and get approval from the Secretary of Education. 
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State Accountability 

The accountability provisions of NCLB require that each state implement "a 

single statewide State accountability system" to ensure that "all educational agencies, 

public elementary schools, and public secondary schools make adequate yearly progress 

(AYP)" (U.S.C.S. § 6316). Each state must define what constitutes an acceptable annual 

increase on state assessments. States must also set achievement goals which lead to 100% 

proficiency on student achievement by 2014. Table 2 is a summary of the major 

provisions of NCLB. 

The Education Commission of the States (2000) indicated that 42 states had a 

single assessment system in place by 2000. The assessments which states use to meet the 

accountability requirements include norm-referenced tests, criterion referenced tests, 

performance assessments, and portfolios (Gittens, 2000). All states that use state 

assessments utilize multiple choice tests. Some states also include a writing sample 

(O'Neill, 2003). As of 2000, 31 of the states using a single statewide assessment included 

sanctions for students who failed to meet the standards established by the state 

(Buckman, et al., 2000). Sanctions or consequences include retention in a grade, ability 

tracking, or failure to receive a diploma. 
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Table 2 

Provisions ofNCLB Accountability Requirements 

Topics Requirements 

Assessments 
(Single statewide system) 

Adequate Yearly Progress 

Rewards and Sanctions 

All students must be tested in reading or language 
arts and mathematics at least once annually 
between Grades 3-8, and once between Grades 10-
12. All students must take the same state 
assessment. 

Subgroups of students must reach proficient or 
advanced achievement goals in reading or language 
arts and mathematics no later than 2013-2014. At 
least 95% of students in each subgroup must 
participate in the assessment. States must define 
separate measurable objectives for each subgroup. 

Schools which meet AYP targets may use Title I 
funds for rewards. Schools that do not make AYP 
for 4 years, after being placed in improvement 
status, are identified for a set of progressive 
corrective sanctions. 

Public reporting States must create report cards which include 
information on assessment results, and which 
identify schools and districts failing to meet AYP 
requirements. 

English proficiency Limited English proficient students must be 
assessed annually and must meet annual 
measurable objectives. 
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National Assessment of States are required to participate in the NAEP 
Educational Progress assessment. Districts and schools receiving Title I 

funds must also participate. 

Highly qualified teacher Teachers must have state certification and 
pass a competency exam in the content 
areas in which one teaches. 

Implementation ofNCLB at the state level. 

Responsibility for implementing NCLB at the state level is the state education 

agency and the chief state school officers. However, since the 1990s, some governors 

have made education a top legislative priority and have been instrumental in initiating 

educational reforms. According to Fusarelli (2005), a majority of the nation's governors 

have endorsed NCLB based on four factors: (a) "the consistency of purpose with state-

level education reform initiatives" (p. 121), (b) the use ofNCLB to bring about change in 

education, (c) the lack of public awareness of the educational system, and (d) fear of 

retribution from federal officials. Some governors were concerned that the federal 

government's role in implementing NCLB would usurp their power to shape education 

policy (Fusarelli, 2005). 

As states attempted to implement the provisions ofNCLB, several problems arose. 

First, states had limited administrative capacity and technical knowledge necessary to 

implement NCLB. By 2003, only 11 states had plans which were fully approved by the 

Department of Education. Second, states which had not been in compliance with IASA 
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had a much more difficult time meeting NCLB provisions. Third, at a time when all 50 

states were facing budget shortfalls, NCLB was enacted. This led to a fear that the budget 

shortfalls might erode the commitment of the states to fully embrace NCLB. Fourth, 

political support was eroding with the many provisions of the new law as the federal 

government did little to provide fiscal relief to the states (Sunderman & Kim, 2004). 

A summary of NCLB by the Education Commission of the States (2002) states: 

This new law, a potent blend of new requirements, incentives and resources, 

poses enormous challenges for States. It sets deadlines for them to expand the 

scope and frequency of student testing, revamp their accountability systems 

and guarantee that every classroom is staffed by a teacher qualified to teach in 

his or her subject area. It requires States to make demonstrable progress from 

year to year in raising the percentage of students proficient in reading and 

disadvantaged students. And it pushes them to rely more heavily on research-

based approaches to improving school quality and student performance, (p. 3). 

School District Accountability 

School districts are required to implement the laws enacted by the legislature 

regarding education. The state education agencies and chief school officers usually 

interpret the laws enacted by the legislature and set the policies for how the laws will be 

implemented by the school district. The emphasis on accountability at the district level 
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has focused on the district superintendent. Superintendents are held accountable for the 

performance of the schools within their districts. This emphasis on accountability has 

moved superintendents from the role of mangers to the role of instructional leaders 

(Peterson & Young, 2004). Superintendents are responsible for ensuring that their school 

districts meet the demands of NCLB. 

Harris, Irons, and Crawford (2006) conducted a study of district superintendents 

in Texas. Surveys were mailed to one -third of all the 1,036 districts in Texas with 117 

(34%) superintendent respondents. The study indicated that superintendents listed three 

major concerns with the accountability provisions of NCLB. The concerns were (a) too 

much testing, (b) the lack of funding, and (c) the stresses associated with implementing 

the accountability provisions. Sixty (51.3%) superintendents cited too much testing as the 

major concern. Fifty-two (44.4%) cited a lack of funding, and 49 (42.9%) cited increased 

stress on superintendents, faculty, students, and the community as concerns. The 

superintendents indicated that they had many concerns about NCLB and the 

accountability provisions, but none of the superintendents reported that the increased 

standards should be eliminated. 

School Accountability 

The next level in the implementation of accountability under NCLB is the school 

or local level. Each school is required to administer the state assessment, to disaggregate 
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the test scores, and to report test scores to the state. Schools must test 95% of their 

students in order to comply with NCLB. Schools receiving Title I funds which have not 

made AYP for 2 consecutive school years are identified as "needs improvement" schools. 

These schools must develop a 2-year plan to turn the school around. These schools must 

also offer the option of transferring to another public school in the district which is not 

labeled as a "needs improvement school". The school district must also offer student 

transportation to the new school (Department of Education, 2004). 

If a school does not make AYP for 3 consecutive years, the school must continue 

to offer transfers to another school in the district. Also, students from low income 

families must be offered "supplemental educational services," which consists of free 

tutoring or additional academic help outside of the school day. Parents also have the 

option of selecting services from a list of approved providers. Schools which remain on 

the "needs improvement" list for additional years may be restructured by a complete 

takeover or reorganization of the school by state education leaders (Department of 

Education). 

A History of the Individuals with Disabilities Education Improvement Act (IDEIA) 

For many years, large numbers of children were excluded from the public system 

of education. These children had physical or mental disabilities. In 1974, Congress found 

that 1.75 million students with disabilities received no educational services. More than 
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three million students with disabilities received an education that was not appropriate to 

their needs (Yell, et al., 2007). A more inclusive education policy at the federal level was 

based on the Fourteenth Amendment to the United States Constitution and manifested 

through the Civil Rights movement of the 1950s and 1960s (Hardman & Dawson, 2008). 

The Education of the Handicapped Act (EHA) 

In 1970, Congress passed the Education of the Handicapped Act (EHA). The 

passage of the EHA was "the beginning of significant efforts by the federal government 

to include students with disabilities in public schools" (Roberts, 2008, p. 1048). In 1975, 

Congressional findings indicated that around four million students with disabilities were 

still not being adequately educated (Roberts, 2008). 

On November 29, 1975, President Gerald Ford signed into law the Education of 

All Handicapped Children's Act (EAHCA). Roberts (2008) stated that this new 

legislation "mandated all states receiving federal funding for education ensure that 

students not be denied an education as a result of their handicaps" (p. 1049). When the 

EAHCA was enacted, the congressional definition of free appropriate public education 

(FAPE) focused on procedures necessary to ensure that parents and teachers of students 

with disabilities would collaborate to develop programs of special education. 
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The Education of All Handicapped Children Act (EAHCA) 

The EAHCA "required participating states to provide FAPE for all qualified 

students with disabilities between the ages of three and eighteen by September 1, 1978 

and for all students up to age 21 by September 1, 2008 (Yell, et al., 2007, p. 

21).Discussion and controversy arose over what an appropriate education would be for 

any given child. The controversy led to several due process hearings and court cases 

(Wenkart, 2000). One of the most important cases regarding FAPE was Board of 

Education of the Hendrick Hudson Central School District v Rowley which was heard by 

the United States Supreme Court on March 22, 1982 (Yell, et. al. 2007). The Supreme 

Court's decision "held that Congress had intended that to deliver a FAPE, school districts 

had to provide personalized instruction with sufficient support services to permit a child 

with a disability to benefit educationally" (Yell, et. al. 2007, p. 2). According to the court, 

"The intent of the EAHCA was more to open the doors of public education to 

handicapped children on appropriate terms rather than to guarantee any particular level of 

education once inside" {Rowley, 1982, p. 183). The emphasis of the EAHCA was focused 

on access to an education for students with disabilities in the least restrictive environment 

(LRE) rather than on specific levels of educational opportunity (Yell, 2006). 
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The Individuals with Disabilities Education Act (IDEA) 

In 1990, when EAHCA was reauthorized by the United States Congress, the name 

was changed to the Individuals with Disabilities Education Act (IDEA). This Act was a 

grants statute as well as a civil rights statute. States that did not receive Title I funding 

from the federal government were not required to implement the provisions of IDEA. The 

Act also functioned as a civil rights Act as many students with disabilities had been left 

out of the educational arena. The IDEA was designed to bring students with disabilities 

into the classroom and to meet accountability standards. IDEA 1997 required states and 

schools to be accountable for students with disabilities by setting high performance 

standards, including these students in their local and state assessments, and reporting the 

performance of these students on the assessments. The Act was reauthorized again in 

1997 and became the Individuals with Disabilities Education Act of 1997. In 1997, 

Congress placed an emphasis on improving student performance (Umpstead, 2008). One 

of the changes in the 1997 version of IDEA was that Congress preferred that students 

with disabilities be mainstreamed or included in classes with their non-disabled peers 

(Roberts, 2008). The House Committee Report in 1997 stated: 

This Committee believes that the critical issue now is to place greater emphasis on 

improving student performance and ensuring that children with disabilities receive a 
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quality public education... This reauthorization of the IDEA is needed to move to the 

next step of providing special education and related services to children with 

disabilities: to improve and increase their educational achievement. (House Report, 

1997, pp. 83-84). 

The Individuals with Disabilities Education Improvement Act (IDEIA) 

In 2004, the IDEA was amended and renamed the Individuals with Disabilities 

Education Improvement Act, also known as IDEIA (PL 108 - 446). The 1997 and the 

2004 versions of IDEA expressed a concern that students with disabilities do not have 

access to an education that is sufficient for providing instruction in independent living, 

employment, and community involvement (Hardman & Dawson, 2008). One of the goals 

of reauthorizing the IDEA was to align the Act with the goals of NCLB. Some of the 

significant changes included "burden shifting, recovery of expert witness and attorney's 

fees, and private tuition reimbursement" (Marlett, 2008, p. 2). The courts have responded 

to these changes in IDEA by reading the provisions of the Act narrowly by placing more 

stringent limitations on parents and students (Marlett, 2008). For example, when the 

IDEA was reauthorized in 2004, Congress did not specify as to which party bore the 

burden of proof. In 2005, Schaffer v. Weast (546 U.S. 49, 55) was brought to the courts 

for adjudication. The Supreme Court allocated the burden of proof to the party seeking 

relief. 
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Another change in the reauthorization of IDEA included a provision allowing 

recovery of attorney's fees by the prevailing party (20 U.S.C. § 1415(i)(3)(B) (2005). The 

courts, however, have "prevented parents from seeking reimbursement of attorney fees 

upon settlement, even when they prevail..." (Marlett, 2008, p. 10). In other words, if the 

parents and the school district settle before the complaint reaches the courts, the parents 

cannot recover attorney fees. 

Private school enrollment provisions were also changed in the reauthorization. 

According to Miller (2007), "Under the previous law, school districts were required to 

conduct child-find" (p. 4). This meant that school districts were required to "identify, 

locate, and evaluate students who may be eligible for special education services" (Miller, 

2007, p. 4) and to provide services to these students within the boundaries of the school 

district, no matter where the child attended school. Under IDEIA, the child-find activities 

and services are provided by the school district in which the private school is located 

(Miller, 2007) 

Conflicts Between NCLB and IDEIA 

The intersection of No Child Left Behind with educational policies related to 

students with disabilities (IDEIA) has raised questions as to how these two federal 

programs fit together. When Congress reauthorized IDEA in 2004, one of their goals was 

to align these two federal statutes. IDEA was renamed IDEIA. The major change made to 
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IDEA was that the new statute would focus more on outcomes than the previous Act had 

done (Aydt, Lacoff, Miller, & Naset, 2006). However, several researchers still find 

conflicts between the two Acts. 

The Pennsylvania Department of Education (2006) lists the following conflicts 

between NCLB and IDEIA: 

(a) NCLB requires that all students progress at a similar rate, while IDEIA recognizes 

that all students progress at different rates. 

(b) NCLB uses standardized data sources to address problems, while IDEIA uses 

multiple data sources aligned to students' abilities. 

(c) NCLB uses chronological age and grade as the basis for state assessment, while 

IDEIA uses individualized instruction and assessment at a student's instructional 

level. 

(d) NCLB requires student progress be determined by a 'proficient' score on state 

tests, while IDEIA progress is based on a team (IEP) decision with test scores as one 

factor (pp. 15-16). 

Sackel (2006) stated that NCLB, with its emphasis on high-stakes testing, is 

unfair to students with disabilities. She stated that these high-stakes assessments often 

discriminate against students with disabilities. Students who fail to achieve a score of 
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proficient of higher often face sanctions such as failing to receive a high school diploma 

or not being promoted to the next grade. 

Other conflicting mandates between the two Acts include the basic requirements 

of the two Acts. NCLB focuses on universal content, standards, and achievement 

standards that all students are expected to meet by 2014. IDEIA focuses on the individual 

needs of students with disabilities. Cole (2006) states, "The notion of NCLB—that all 

students reach a given level of learning in reading and mathematics, as measured by a 

standardized test—is antithetical to the very foundation of IDEA—that students with 

disabilities receive instruction that is individualized according to each student's unique 

need" (p. 5). 

Another conflict between the two Acts is that all students are tested at grade level. 

Students with disabilities may not learn at the same rate as general education students. 

These students may achieve at a specific learning level rather than at a grade level (Cole, 

2006). In other words, these students may not learn as quickly as regular education 

students. 
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Table 3 Conflicts Between NCLB and IDEM 

NCLB IDEA 

1. Is collective 1. Is based on a single group 

2. Emphasis on all children 2. Emphasis on eligible children 

3. Collectively enforced 3. Individually enforced based on IEP 

4. Universal content, standards, 4. Content individualized according to students' 
and achievement unique needs 

5. Does not provide due process 5. Provides due process 

6. Uses standardized data 
sources to assess progress 

6. Uses multiple data sources aligned to students' 
abilities 

7. Students are expected to 
progress at the same rate. 

8. Student progress is based on 
a proficient score on state tests. 

7. Recognizes that students progress at different 
rates 

8. Students progress is based on team (IEP) decision 
with test scores as only one factor. 

9. Requires that all students 
be tested on grade level 
standards except for 3% of the 
most cognitively challenged 
students who may take 
alternative assessments 

9. Students' IEPs require specific accommodations on 
an individual basis. Students may not be achieving at 
their grade level. 
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Perry Zirkel (2004) also points out conflicts between NCLB and IDEIA. These 

differences include (a) NCLB includes all children meeting the same standards 

whereas IDEA is individualized for eligible children; (b) "NCLB addresses all children, 

along with students with disabilities as one of four disaggregated groups, whereas IDEA 

exclusively addresses this single group"; (c) NCLB is collectively enforced whereas 

IDEA is individually enforced (p. 805). 

Case Law Leading to NCLB and IDEA 

In Brown v Board of Education (349 U.S. 294, 1954), the United States Supreme 

Court ruled that all children must receive equal educational opportunity (Valentino, 

2006/2007). The decision in Brown v Board of Education primarily focused on the 

inequality of racially segregated public schools, but the decision also had an impact on 

children with disabilities (Valentino). Two federal district court cases which ruled in 

favor of students with disabilities were Pennsylvania Association for Retarded Children v 

Commonwealth of Pennsylvania (1971) and Mills v Board of Education (1972). 

In Pennsylvania Association for Retarded Children v Commonwealth of 

Pennsylvania, the court ruled that mentally retarded children have access to "a free 

program of education and training" (Valentino, p. 17). The Mills v Board of Education 

court held that children eligible for public education could not be excluded from public 

school placement unless 
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such child is provided (a) an adequate alternative educational service suited to the 

child's needs, which may include special education or tuition grants, (b) a 

constitutionally adequate prior hearing and periodic review of the child's status, 

progress, and the adequacy of any educational alternative. {Mills v. Board of 

Education, 1972). 

These decisions, along with Brown, ruled that "education is a right which must be made 

available to all on equal terms" (Goldman, 1994, p.42). Children with disabilities 

continued to be segregated from regular education students for 21 years after the Brown 

decision. 

The Education for All Handicapped Children Act (EAHCA), passed in 1975, 

ensured that all handicapped children were entitled to an education. The EAHCA 

established a child's substantive right to a "free appropriate public education" (FAPE). 

The EAHCA also required that a FAPE was to be provided in the "least restrictive 

environment" (LRE) for each individual child's needs (EAHCA, 1975). Even though the 

EAHCA proposed educational reform through the provisions of FAPE, the Act failed to 

meet the educational goals set by Congress. Therefore, the EAHCA was reauthorized in 

1990 as The Individuals with Disabilities Education Act (IDEA). The IDEA defined a 

"free and appropriate education" as 

Special education related services that (a) have been provided at public expense 
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under public supervision and direction, and without charge, (b) meet the standards 

of the State educational agency, (C)include an appropriate preschool, elementary 

or secondary school education in the State involved, and (d) are provided in 

conformity with the individualized education program. (Eyer, 1999, pp. 616-617) 

The IDEA required that the "free appropriate public education" be determined for 

each child based on each child's specific needs and goals as documented in the student's 

individualized education plan (IEP). The IDEA also provided procedural safeguards to 

ensure that the requirements of IDEA were being met (Valentino, 2007, p. 18). The IDEA 

was amended in 1997 in an attempt to refine the substantive standard of "appropriate". 

The emphasis was on greater expectations for the educational achievement of students 

with disabilities. The amendments "increased procedural requirements in an effort to 

confer more substantive rights and to provide a better definition of 'appropriate'" 

(Valentino, 2007, p. 18). 

One case which set the substantive standard for the term "appropriate" education 

was Board of Education v Rowley (1982). Amy Rowley was a deaf child who 

successfully completed kindergarten in a regular education classroom. She used an FM 

hearing aid and school personnel who provided sign-language interpretation. Upon 

entering first grade, an IEP was developed for Amy. She was to be educated in a regular 

education class with the help of her FM hearing aid, supplemental services from a tutor, 
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and a speech therapist. Amy's parents requested that she have a sign-language interpreter 

rather than the other services offered. An interpreter had been provided for Amy during 

her year in Kindergarten, but the interpreter found that Amy did not need his services. 

The parents filed a hearing before an impartial officer, claiming that Amy's IEP did not 

provide for a FAPE as guaranteed by EAHCA (458 U.S. 176). 

The impartial hearing officer decided that because of Amy's academic and social 

success in kindergarten she was not entitled to a sign-language interpreter. The New York 

Commission of Education affirmed the ruling of the hearing officer. The Rowleys then 

appealed to the District Court for the Southern District of New York. The court reversed 

the ruling of the hearing officer and the New York Commission of Education. The court 

found that there was a discrepancy between Amy's potential and her actual achievement; 

therefore, Amy did not receive a free appropriate public education. The Court of Appeals 

for the Second Circuit upheld the district court's decision. As a result, the school district 

then petitioned for a review by the Supreme Court. "The Supreme Court granted 

certiorari to review the interpretation of FAPE made by the lower courts" (Valentino, p. 

19). 

The Supreme Court examined both the statutory language and the congressional 

intent of the EAHCA to determine the definition of "appropriate" (p. 19). The Court 

stated that deciding whether special education is appropriate is based on two questions. 
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First, did the State comply with the procedures set forth in the EAHCA? Second, was the 

IEP, developed through the Act's procedures, reasonably calculated to enable the child to 

receive educational benefits? The Court ruled that if the supportive services combined 

with the individualized instruction allowed the child to gain an educational benefit, then 

an appropriate education was being offered. The Court added that these services and 

instruction must be provided at public expense, at approximate grade levels used in 

regular education programs, meet state educational standards, and align with the child's 

IEP (458 U.S. 176). 

The Court ruled that the congressional intent was to ensure that students with 

disabilities had access to public education, not require that "such education be anything 

greater than meaningful" (p. 19). Therefore, the Court overturned the district Court's 

ruling that an "appropriate" education needs to maximize a child's potential. Valentino 

(2007) reported, "The Court held that an education needed only to confer 'some 

educational benefit' to meet the standard of the Act" (p. 19). 

In 2004, the IDEA was again reauthorized. This reauthorization focused on 

providing students with disabilities inclusion in the regular education classroom. IDEA 

was changed to IDEIA. One goal of reauthorizing IDEA was to make IDEA and NCLB 

more compatible. IDEIA was to have an emphasis on results more than on procedures. 

The focus of IDEIA was on student achievement rather than on compliance with IDEA. 
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NCLB was a reauthorization and amendment of the Elementary and Secondary 

Education Act of 1965. The ESEA established a system of federal support for school 

districts. The purpose of ESEA was to provide federal support based on "the 

congressionally established proportion of school-age children from families living below 

the poverty line" (Dunklee & Shoop, 2006, p. 56). As a result of the passage of ESEA, 

federal programs became more numerous; therefore, Congress used its power under 

Article I, Section 8, of the U. S. Constitution to require school districts receiving federal 

funds under the law to meet certain requirements in order to increase state and local 

accountability (Dunklee & Shoop, 2006). 

The passage of NCLB allowed the federal government to become more involved 

in school improvement efforts more than it ever had before. The goal of NCLB was to 

"close the achievement gap with accountability, flexibility, and choice, so that no child is 

left behind" (NCLB, 2002, p.3). NCLB "changed the accountability focus from equal 

opportunity to learn to the expectation of equal outcomes, primarily as measured on 

standardized tests" (Dunklee & Shoop, 2006, p. 57). 

As states began the implementation of NCLB along with the implementation of 

IDEIA, several legal issues were presented to the courts. As of 2009, 15 cases dealing 

with NCLB and IDEA have been filed with the courts. These cases deal with three basic 

issues: (a) federal authority, (b) individual rights, and (c) conflicts with preexisting laws. 
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The issue of federal authority includes cases dealing with the Equal Education 

Opportunity Act (EEO A) as well as cases dealing with federal funding. One example of a 

federal authority case is Connecticut v. Spellings. This case challenged the authority 

granted to the federal government to require specific accountability measures without the 

adequate funding being provided by the federal government. The state of Connecticut 

requested waivers from the U. S. Secretary of Education to continue the assessments 

which the state had been using successfully for 20 years. The state also requested a 

waiver to test students with disabilities on their instructional level rather than their grade 

level. (453 F. Supp. 2d 459, 2006). In the case of Connecticut v. Spellings, the 10th 

complaint states, "Connecticut cannot comply with both its state statute and the federal 

Department of Education's rigid, arbitrary and capricious interpretation of the NCLB 

mandates unless the mandates of the NCLB Act are either fully funded or the mandates 

are waived" (453 F. Supp. 2d 459, p. 3). 

The issue of individual rights include cases such as Association of Community 

Organizations for Reform Now (ACORN) v. New York City Department of Education 

(269 F. Supp. 2d 338, 2003). In this case, the plaintiffs, the Association of Community 

Organizations for Reform Now (ACORN), brought suit against two local school districts 

and the superintendents or heads of the two districts. The plaintiffs claimed that the 

leaders of these two school districts violated NCLB by denying students the right to 
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transfer from poorly performing schools and failing to perform tutoring and 

Supplementary Educational Services (SES) as required under NCLB (269 F. Supp. 2d 

338, 2003). The court held that "Congress did not intend to create individually 

enforceable rights with respect to notice, transfer, or supplemental educational service 

provisions contained in NCLB" (269 F. Supp. 2d 338). 

The issue of conflicts with preexisting laws includes cases such as Pontiac v. 

Spellings. In this case, the plaintiffs, several school districts in Michigan, Texas, and 

Vermont as well as 10 local affiliates of the National Education Association (NEA), 

argued that the federal government violates NCLB by requiring states to enforce federal 

policies without the funding promised by the federal government. One of the provisions 

of NCLB is that no state or school district will be required to spend its own funds in order 

to fulfill the mandates of the law [PL 107-110, Section 9527 (a)]. 

Summary 

The accountability provisions in the NCLB Act, enacted by the U.S. Congress, 

have altered education in several ways. First is the increased role of the federal 

government in setting educational policy. Second is the emphasis on accountability in 

order to have all students to demonstrate what they know and are able to do on standards-

based assessment. Third is the emphasis on school district and school accountability. 
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Fourth is the emphasis on student accountability with sanctions for failing to meet a 

proficient standard. 

IDEIA is also affecting school districts, schools, teachers and students in its 

requirements that students with disabilities be held to high standards of learning in 

regular education classrooms when appropriate. Teachers of students with disabilities 

must also meet "highly qualified" status in the content areas in which they teach. The 

United States Congress continues to be involved in setting education policies for students 

with disabilities. 

Conflicts between these two Acts are being heard by the courts. The way in which 

the courts rule on these matters of educational policy may have an impact on the federal 

government's role in setting educational policy. Conflicts between the two Acts may also 

have an impact on whether or not NCLB is reauthorized, amended, or repealed. 



CHAPTER 3 

ANALYSIS OF LEGAL CASES 

Introduction 

As discussed in chapter 2, litigation is being brought to the courts because of the 

conflicts between the accountability provisions of NCLB and the FAPE provisions of 

IDEIA. Two cases dealing with these conflicts are Doe v. Westerville City School District 

(Case No. 2:07-cv-00683, 2008 S.D., Ohio) and Board of Ottawa Township High School 

District 140 v. United States Department of Education (Case No. 05 C 00655, 2007 U.S. 

District). In Doe v. Westerville City School District, the conflict is that, according to the 

Plaintiffs, the school district failed to provide John Doe a free appropriate public 

education as required under IDEA. According to Umpstead (2008), "IDEA promotes a 

'level the playing field' view of equal educational opportunity because it does not require 

the same level of academic of performance for all students" (p. 11). On the other hand, 

NCLB promotes a "minimal achievement" view of equal educational opportunity because 

all students are expected to meet the same standards (Umpstead, 2008).In other words, 

under IDEA students are required to meet those goals specified in their IEPs whereas 

under NCLB, all students are expected to meet the same standards. In Doe v. Westerville 

City School District, the case involves John Doe, Jr. as well as his parents as plaintiffs 

versus the Westerville City School District as well as some of its employees as 

55 
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defendants. John Doe's parents believed that the school system was not providing their 

son an appropriate education as required by IDEIA, and that the school system, as well as 

John's teachers, was not providing him with a scientifically based reading program as 

required by NCLB. The parents brought the suit against the school district and several 

Westerville City employees in their official capacities. 

Facts of the Case 

John Doe, Jr. was enrolled in a school in the Westerville City School District from 

kindergarten (i.e., Fall, 2002) until the beginning of his fourth-grade year (i.e., Fall, 

2006). During John's kindergarten year, his parents expressed their concerns to his 

teachers that he was having difficulty with his early reading skills. The school tested John 

and found that he might benefit from practice in phonetic awareness. John was not 

diagnosed with a learning disability. Therefore, the school district did not begin an 

intervention program for him {Doe v. Westerville City School District, 2008). 

A year later, in August 2003, John's parents paid to have a private evaluation 

done. As a result, John was diagnosed with a language disability and attention deficit 

hyperactivity disorder (ADHD). The parents did not share the diagnosis with the school 

district. During John's first-grade year, the school district provided John with Title I 

educational support. When John did not show progress, his parents shared the evaluation 

and diagnosis from the private evaluation with the school system (i.e., Spring, 2004). The 
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school district acknowledged that John was entitled to an individualized education plan 

(IEP), and the school district provided John with an IEP in May, 2004. John's parents 

then requested that the school district pay for a summer program for John since he fell 

behind in reading during the school year. The school system denied the request; 

therefore, John's parents enrolled him in the summer reading program at their own 

expense {Doe v. Westerville City School District). 

During John's year in second grade, his parents alleged that his special education 

teacher did not follow John's IEP. The parents also alleged that the special education 

teacher denied their requests to provide John with scientifically based reading instruction 

as required under NCLB. John's parents then asked the school principal to require that 

the IEP delivery be enforced. The principal stated that the issue of the IEP was to be 

handled by the school district's special education coordinator. John's parents alleged that 

the special education coordinator did not enforce the IEP as they requested. The parents 

also noticed that John was beginning to show emotional distress behaviors during the 

middle of his second-grade year. John continued to fall behind in reading. The school 

district evaluated John and diagnosed him with dyslexia. As a result of the evaluation, a 

recommendation was made that John's instruction be based on phonological awareness. 

John's parents alleged that the recommendation was not followed {Doe v. Westerville 

City School District). 
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During John's year in third grade, his parents alleged that the school district 

continually refused to provide John with an appropriate IEP. John's parents alleged that 

the Third Grade teacher failed to follow the IEP and failed to provide John with a 

specific, proven method of remedial instruction. The parents again requested assistance 

from the school principal and the district's special education coordinator, but they 

refused. John's parents then contacted the school district's superintendent requesting 

assistance. A meeting was held where the parents expressed their concerns. The parents 

alleged that no action took place after the meeting, and that the school superintendent 

failed to respond to a letter from the parents {Doe v. Westerville City School District). 

In June, 2006, John's parents asked the school district to pay for John's tuition at 

a private school which specialized in teaching dyslexic children. The school system 

denied the request. The parents then requested a due process hearing {Doe v. Westerville 

City School District). 

In the fourth grade, John's parents alleged that the IEP was inappropriate and that 

the teacher failed to comply with the IEP. Finally, in October, 2006, John was withdrawn 

from the Westerville City School District's elementary school and was enrolled in a 

private school at his parents' expense. John's parents alleged that the Westerville City 

School District retaliated against them for requesting the due process hearing by refusing 

to comply with requests for information and documents requested by the parents. 
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The due process hearing was held on October 18 and 19, 2006. During the 

hearing, John's parents alleged that the Westerville City School District "failed to 

provide a FAPE in a timely manner, failed to follow the IEP, failed to follow procedural 

guidelines, and improperly failed to provide Extended Year services" (Doe v. 

Westerville). The school district denied the allegations. On December 12, 2006, the 

hearing officer found against John Doe (the Plaintiff). The officer held that the school 

district did provide John a FAPE as required by IDEA. The plaintiffs appealed the 

decision. The appeal was denied on decision on April, 20, 2007 (Doe v. Westerville City 

School District). 

Legal Issues in Doe v. Westerville City School District 

Several legal issues are addressed in this case. The basic issues in this case 

according to the Plaintiffs were (a) that the school district failed to provide a FAPE 

according to the IDEIA by refusing to provide services required under NCLB, and (b) 

that the school system and its personnel failed to follow the Plaintiffs' IEP by failing to 

provide a scientifically based reading program as required by NCLB. 

Arguments. In the court, the defendants first filed a Motion for Judgment on the 

Pleadings on January 30, 2008. In this motion, the defendants sought dismissal of the 

Plaintiffs' "(1) claims for emotional and punitive damages, (2) claims against Individual 

Defendants, and (3) claims that predate August 9, 2004" ( Doe v. Westerville City School 
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District, 2:07-cv-00683). The Plaintiffs contended that the Defendants were not entitled 

to a motion for judgment on the pleadings. First, the plaintiffs claim that they did not seek 

damages for emotional distress in their complaint. However, according to the complaint, 

the claim by the Plaintiffs states, "This is a claim for compensation for academic, 

emotional, and financial damages..." (Complaint, p. 1). Also, the complaint alleges in 

paragraphs 24 and 30 that John Doe exhibited emotional distress during his second-grade 

year. 

Second, the school district (Defendants) argued that the Individual Defendants 

should be dismissed from this case because, under the IDEIA, they were acting in their 

official capacities and the actual claim is against the Westerville City School District, not 

the Individual Defendants (Doe V. Westerville City School District). The IDEIA "does 

not permit an award of monetary relief against individuals in either their official or 

individual capacities" (Defendant's Motion for Judgment on the Pleadings at 10). The 

Plaintiffs contended that the suit against the Individual Defendants were proper because 

the Defendants failed to fulfill their statutory duties under the IDEIA and that the 

Defendants acted "maliciously, wantonly, recklessly, and in bad faith" (Plaintiffs 

Memorandum in Opposition at 1-2). 

Third, Defendants' claimed that the IDEIA has a 2-year statute of limitations. 

Therefore, the plaintiffs' claims before August 9, 2004 would not apply in this case. 
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The Plaintiffs contended that they were entitled "to have the Court consider violations 

from April 2003 forward" (Plaintiffs' Memorandum in Opposition at 3). 

Fourth, the Plaintiffs requested a jury trial. The Westerville School District moved 

to strike the jury demand. Their argument stated that no right to a jury trial exists under 

IDEIA and that the Plaintiffs' "demand is untimely and improper" (Opinion and Order, p. 

1). 

The holding and reasoning of the court. On the claims for emotional and punitive 

damages, the court found that the Plaintiffs were "limited to the remedies available under 

IDEIA" {Doe v. Westerville). The remedies available include "an award of funds to 

parents to reimburse them for expenses on special education that a school board should 

have, but did not, provide" {Doe v. Westerville). 

However, general compensatory damages such as damages for emotional distress 

are not available. The court also stated, "Since only restitutional damages are available in 

actions pursuant to 20 U.S.C. § 1415(i)(2), punitive damages, like general monetary 

damages, are not recoverable" {Doe v. Westerville). Therefore, the court held that the 

Defendants were entitled to judgment on the pleadings in regard to Plaintiffs' claims for 

emotional distress and punitive damages. 

On claims against the Individual Defendants, the court found that the claims are 

actually against the school system as opposed to being against the Individual Defendants. 
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The Court held that, "The real party in an official-capacity suit is the government entity 

itself and not the named official" [Doe v. Westerville citing Hafer v. Merlo, 502 U. S. 21, 

25,112 S. Ct. 358, 116 L. Ed.2d 301 (1999)]. This decision by the court did not provide 

grounds for the school district to avoid liability. The Court simply acknowledged that 

"any wrongdoing by these Individual Defendants is attributable to Defendant Westerville 

District" {Doe v. Westerville). Therefore, the Court dismissed the claim against the 

Individual Defendants. 

On the claims predating August 9, 2004, the Court was responsible for 

determining "when the Plaintiffs knew or should have known of their claim that 

Defendant Westerville District was not providing a FAPE to Plaintiff John Doe" {Doe v. 

Westerville). The Court supported the Defendants claim that the parents knew in August, 

2003 that John Doe was diagnosed with a learning disability, not in April, 2005, as the 

Plaintiffs contended. Therefore, the Plaintiffs had until August, 2005 to request an 

impartial due process hearing since the statute of limitations is 2 years under IDEIA. 

Since the Plaintiffs did not request a hearing until August 9, 2006, their claims predating 

this date are time-barred {Doe v. Westerville, p. $). 

As a result of these findings, the Court granted the Defendants' Motion for 

Judgment on the Pleadings and the Defendants' Motion to File Supplemental Reply 

Memorandum Instanter in Support of Motion For Judgment on the Pleadings. The 
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Plaintiffs claims against the Westerville City School District remained pending according 

to the Court (Doe v. Westerville). 

Legal commentary. The essence of this case is whether or not the Westerville City 

School District provided John Doe with a FAPE. The IDEA gives students with 

disabilities a substantive right to a FAPE. It also provides procedural safeguards to 

protect that right. However, Congress does not specifically state what constitutes an 

"appropriate" education. The determination of "appropriate" education is left to the 

discretion of the public schools (Alexander & Alexander, 2005). 

The IDEA is designed for students with disabilities to receive some meaningful 

educational benefit (Alexander & Alexander). In Board of Education of Hendrick Hudson 

School District v. Rowley, the Supreme Court stated, "We therefore conclude that the 

'basic floor of opportunity' provided by the Act consists of access to specialized 

instruction and related services which are individually designed to provide education 

benefit to the handicapped child" [458 U.S. at 201, 102 S. Ct. at 3048 (1982)]. In the 

Rowley case, the Supreme Court used the term "meaningful benefit" (458 U. S. 201). 

According to Alexander and Alexander (2005), 

Most federal courts have strictly applied Rowley and have only infrequently held 

that the IEP is insufficient for lack of "benefit" or "meaningful benefit." The 

prevailing view is indicated by the Eighth Circuit in Fort Zumwalt School District 



64 

v. Clynes that upholds the school district's IEP as likely to extend to the child an 

educational benefit. The evidence of the benefit received in Clynes was passing 

grades, improvement in reading skills, and promotion to the next grade level, (p. 

495) 

Some federal courts have argued that the Rowley case required more than some 

"benefit" or "meaningful benefit". These courts stated that "Congress did not intend that 

a school system should discharge its duty.. .by providing a program that produces some 

minimal academic advancement, no matter how trivial" (Alexander & Alexander, 2005. 

p. 495). These courts have held that the "meaningful benefit" in Rowley "was actually 

intended to be an uplifted basic floor of opportunity or an elevated threshold of 

educational benefit" (Alexander & Alexander, 2005, p. 495). The Sixth Circuit held in 

Doe v. Smith that the benefit must be more than "de minimis" (879 F.2d 1340), meaning 

insignificant or unimportant. The Tenth Circuit and the Fifth Circuit Courts concur that 

the benefit received must be more than de minimis (Alexander & Alexander, 2008). 

According to the school district and John Doe's parents, John continually fell 

behind in reading during his years in the Westerville School District. According to John's 

parents, the instruction he was receiving in reading was providing him minimum benefit 

as John continually fell behind each year in reading. Also, according to John's parents, 

the school system was not using a scientifically based reading program. NCLB requires 
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that schools and school districts use instructional methods which are scientifically based. 

Finally, in order for John to receive accommodations in testing under NCLB, he would 

need some mention of his reading difficulties in his IEP. The school district may have 

violated NCLB and IDEIA if John was required to be tested at his grade level in reading 

rather then receiving accommodations on the reading portion of the tests. 

As long as the Courts continue to disagree on whether an appropriate education 

requires just some benefit or an "elevated threshold of educational benefit" (Alexander & 

Alexander citing Board of Education v. Diamond, 808 F2d 987 (3rd Cir 1986; Hall v. 

Vance County Board of Education, 114 F.2d 629 (4th Circuit, 1985), the courts will be 

faced with litigation regarding students with disabilities. As cases come before the courts 

involving IDEA and/or NCLB, the courts will be required to interpret the language of 

these Acts just as states and school districts must interpret the Acts in order to implement 

them. NCLB, with all its subgroup reporting and emphasis on assessment is similar to the 

term "appropriate" in IDEA in that states, school districts and schools need to interpret 

how to implement the different provisions of the Act. States and school districts also need 

to interpret how IDEA and NCLB work together as states and school districts implement 

both Acts simultaneously. With the Congress of the United States enacting federal laws 

such as IDEA and NCLB, and leaving the interpretation and implementation of these 
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Acts to the individual states and school districts, litigation will continue to be brought to 

the courts. 

Analysis of Board of Ottawa Township High School District 140 v. United States 

Department of Education 

Facts of the Case 

Plaintiffs in this case include the Boards of Education for the Ottawa Township 

High School and Elementary School districts in Illinois as well as four special education 

students and their parents. The Defendants in the case are the United States Department 

of Education (DOE), the Illinois State Board or Education (ISBE), and the heads of these 

two government agencies in their official capacities (collectively "Defendants"). The suit 

is filed pursuant to 20 U.S.C. §§ 2801 and 2802. The Plaintiffs are seeking a declaration 

of summary judgment. Their claim is that portions of NCLB , 20 U.S.C. §§ 6301-657, are 

invalid because they violate the IDEA, 20 U.S.C. §§1401-82. The school districts asked 

the Court for a declaratory judgment that the requirements of NCLB must yield to the 

requirements of IDEA. A summary judgment is one that ends a lawsuit without a trial 

where a judge finds that there is no genuine issue of material fact. Therefore, there is no 

need to take the matter to a jury. 

During the 2004 school year, the Ottawa Township High School District 140 

(Plaintiff 140) and the Ottawa Township Elementary School District (Plaintiff 141) failed 
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to make AYP under NCLB. The cause of the failure to make AYP was that most of the 

districts' students with disabilities were tested at grade-level standards rather than at the 

level specified in their IEPs. If the achievement scores of the students with disabilities in 

these school districts were excluded from the districts' AYP calculations, both of these 

school districts would have achieved AYP. As a result, these Plaintiffs, along with four 

special education students and their parents, brought a suit against the DOE and the 

ISBE. Their claim stated that NCLB, as it is being administered, violates the IDEA 

{Board of Education of Ottawa Township High School District 140 v. USDE, 2007). 

Both the high school district (Plaintiff 140) and the elementary school district 

(Plaintiff 141) provide services to the disabled student Plaintiffs and other students with 

disabilities. Plaintiff 141 accepts federal funding under NCLB. This Plaintiff currently 

has no schools that have both accepted the federal Title I funds and have been identified 

for corrective action as described in NCLB. However, under the Illinois Accountability 

System's method of placing students in groups and subgroups, Plaintiff 141 may possibly 

be subjected to corrective action in the future (Board of Education of Ottawa Township 

High School District 140 v. USDE, p.) . 

Plaintiff 140 did not receive the federal Title I funds before this case was filed. 

The district applied for the funds in order to secure standing in this case. However, the 

State of Illinois did receive funds under NCLB. According to the statutes, when a State 
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accepts NCLB funds, it is then required to meet certain rules and requirements. It is not 

clear if the rules and requirements apply to a school that chose not to accept NCLB funds. 

This school comes under the jurisdiction of a State that did accept NCLB funding. 

According to NCLB, schools receiving Title I funds are required to assess all students 

using the same challenging assessment for all students. However, 3% of students with 

severe cognitive disabilities may be evaluated using an alternative assessment (NCLB, 

2001). 

Alternative assessments are "modified achievement standards that cover grade-

level content" (72 Fed. Reg. 17,748 (April 9, 2007, p. 1). Alternate assessments "must be 

aligned with, not equal, the State's challenging academic content standards and 

challenging academic achievement standards" {Board of Ottawa Township High School 

District v. USDE, 2007, p. 8). According to the Department of Education, the following 

regulations apply to alternative assessments. First, content standards cannot be modified. 

Only academic achievement standards may be modified. Second, any student with a 

disability is eligible to receive an alternative assessment. Third, "out-of-level assessments 

cannot be used as alternative assessments based on modified academic achievement 

standards, as such tests do not cover the same content as an assessment based on grade-

level academic content standards" (72 F. Reg. 17,748, p. 37). Fourth, the State may either 
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develop a new alternative assessment to be used or may adapt its general assessment (72 

F. Reg. 17,748). 

Issues of the Case 

Both parties, the Plaintiffs and the Defendants, sought summary judgment in this 

case. According to legal standards, a summary judgment is an appropriate ruling when 

"the pleadings, depositions, answers to interrogations, and admissions on file, together 

with the affidavits, if any, show that there is not genuine issue as to any material fact and 

that the moving party is entitled to a judgment as a matter of law" [Fed. R. Civ, p. 56(c)]. 

If the evidence is presented to a reasonable jury to return a verdict for the nonmoving 

party, then a genuine issue of material fact exists (Anderson v. Liberty Lobby, Inc., 477 

U. S. 242, 248,106 S. Ct. 2505, 91 1. Ed.2d 212, 1986). A material fact is one which may 

affect the outcome of a case under the applicable substantive law (Anderson v. Liberty 

Lobby, Inc.). According to Celotex Corporation v. Cutrett, (citing 477 U. S. 317, 323, 

106 S. Ct. 2548, 91 L. Ed.2d 265, 1986), "the movant bears the burden of establishing 

that no genuine issue of material fact exists" (p.5 ). When the court reviews a motion for 

summary judgment, it must view the facts of the case "in the light most favorable to the 

nonmoving party and draw all reasonable inferences in that parties' favor" (citing 

Schuster & Lucent Technologies, Inc, 327 F.3d 569, 573 (7th Circuit, 2003). 
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The Defendants in this case contend that the Plaintiffs have not established 

standing. "Standing is a question of jurisdiction, which a court must have to even hear a 

matter" (Board of Ottawa Township High School District 140 v. USDE, p. 4). In order to 

establish standing, a person must have already suffered an actual injury or be subject to 

imminent injury. Second, once an injury has been established, the "injury must be fairly 

traceable to the defendants actions" (citing Lujan v. Defenders of Wildlife, 504 U. S. 555, 

561, 112 S. Ct.2130, 119 L. Ed.2d 351, 1992). Finally, a favorable decision by the court 

must provide a remedy to the plaintiffs injury (Lujan v. Defenders of Wildlife). 

The United States Supreme Court states that, to determine if an actual injury has 

occurred, the plaintiff must show that he "has sustained or is immediately in danger of 

sustaining some direct injury" as a result of the challenged conduct, and that the "injury 

or threat of injury must be both 'real and immediate,' not conjectural or hypothetical" 

(City of Los Angeles v. Lyons, 461 U. S. 95, 101, 1983). Also, a plaintiff must have 

standing at the time the complaint is filed. In other words, a plaintiff cannot "satisfy the 

requirements of standing as the case progresses" (Perry v. Village of Arlington Heights, 

186 F.3d 826, 830 (7th Circuit, 1999). 

Arguments. The following were arguments used in establishing standing in the 

case. First, the Plaintiffs claimed that students would be harmed as a result of the conflict 

between NCLB and IDEA. One of the corrective actions required under NCLB for 
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schools failing to meet AYP goals for a period of years is that school districts implement 

a new curriculum and provide professional development for relevant staff (U.S.C. 20 

§1415). Plaintiffs asserted that changing their curricula would harm the district's 

students with disabilities, and that the district would lose control of their local schools 

(Board of Ottawa Township High School District 140 v. USDE). 

The Defendants countered the argument stating that the corrective measures 

codified at 20 U.S.C. §6316 (b)(7)(c)(iv) did not apply to Plaintiff 141 as the Plaintiffs 

have no schools that have been identified for corrective action. The Defendants also 

claim that these corrective measures do not apply to Plaintiff 140 as these Plaintiffs did 

not apply for Title I funds until after the window of opportunity to secure standing in the 

case closed in December, 2005. 

In a second argument, Plaintiff 140 argued that it failed to apply for Title I 

funding because the State of Illinois chose to accept the Title I funds. As a result, the 

State passed laws requiring all school districts within the state to meet set proficiency 

levels or to face sanctions. Plaintiff 140 argued that they were required to meet the 

standards established by the state. 

Again, the Defendants countered that NCLB does require States receiving Title I 

funds to develop an accountability system which would apply to all schools and local 

education agencies (LEAs) in the State. But, the Defendants claim that "§6311 (b)(2) 
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clearly explains that local education agencies and public schools not participating in this 

part (i.e., which did not accept Title I funds) are not subject to § 6316, which contains the 

corrective measure of which Plaintiffs complain {Ottawa Township Boards of Education 

v. USDE). 

Plaintiff 141 argued that none of the schools were in corrective action status, but 

that the whole school district could be placed under corrective action status in the future. 

Corrective actions are different for districts than for schools. The following actions apply 

to school districts according to the ISBE: 

Defer programmatic funds or reduce administrative funds; implement a new 

curriculum and professional development for all relevant staff; replace district 

personnel who are relevant to its inability to make adequate yearly progress; 

remove individual schools from the district's jurisdiction and arrange for their 

public governance and supervision; appoint a receiver or trustee to administer 

district affairs, in place of the superintendent and school board; abolish or 

restructure the district; and/or authorize students to transfer to a higher-

performing public high school operated by another district. {Ottawa Township 

Boards of Education v. USDE) 

A third argument by the Plaintiffs was that, if corrective action required them to 

replace personnel, it would be very difficult to dismiss tenured teachers because of the 
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teachers' unions. According to the Plaintiffs, most of the special education teachers in the 

district were tenured teachers. 

The holding and reasoning of the court. The Court concluded that, based on the 

arguments presented, the Plaintiffs lacked standing to seek declaratory relief. Declaratory 

relief is "an opinion rendered by a judge or court that indicates how the court would rule 

on a question without actually ruling on some adversary proceeding" (Blackwell, 2004, p. 

11). Declaratory relief, also called an advisory opinion, is strictly informative. It is not a 

binding decision (Blackwell, 2004). 

The Court's reasoning as to the first argument was that, even if the Plaintiffs were 

forced to disregard students' IEPs to implement a new curriculum, it was not the United 

States Department of Education that affected that harm. It was actually the State of 

Illinois because the State was the entity that chose to accept the federal funds. It is also 

the State that would define AYP goals, and it is the State that sets the applicable 

academic standards (Ottawa Township District High School 140 v. USDE, 2007). The 

Court declared that the harm alleged by the Plaintiff was not fairly traceable to the 

Department of Education's actions. Therefore, the Plaintiffs have no standing. The 

United States Department of Education and Margaret Spellings as the United States 

Secretary of Education were dismissed from the case (Ottawa Township v. USDE). 
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As far as corrective action and losing local control of the system, the Court ruled 

that there was no evidence to support the Plaintiffs claim that they are or will be subject 

to corrective action or sanctions. In order to be identified for corrective action, a school 

or school district must have failed AYP for 4 consecutive years (Ottawa Township v. 

USDE). 

Legal commentary. In this case, Ottawa Township High School Districts 140 and 

141 claimed that their students with disabilities would be harmed as a result of conflicts 

between NCLB and IDEA. The basic conflicts in this case were (a) students with 

disabilities were tested at their specific grade levels rather than at the achievement levels 

specified in their IEPs, (b) both districts failed to make AYP because of the students with 

disabilities subgroup, (c) Plaintiff 141 did accept federal NCLB funding, but Plaintiff 140 

did not accept the funding at the time the case was filed, and (d) the Plaintiffs claimed 

that the system of placing students into subgroups in Illinois may require that the school 

districts be placed into corrective action status in the future (Board of Ottawa Township 

High School District 140 v USDE, 2007).. 

As a result of these conflicts, the Court's role was to determine whether or not the 

Plaintiffs had established standing. In order to establish standing under Article III of the 

United States Constitution, three conditions must be met. The first condition is that the 

plaintiff must have suffered an actual injury or must be subject to an imminent injury. 



75 

The second condition is that the injury must be fairly traceable to the actions of the 

defendants. The third condition is that "a favorable decision rendered by the court must 

likely redress the plaintiffs injury (Board of Ottawa Township High School District 140 

v. USDE (2007) citing Lujan Defenders of Wildlife 504 U. S. 555,561, 112 S. Ct. 2130, 

119 L. Ed. 2d 351 (1992;, p. 4). 

In deciding the case, the Court examined the assertions of the Plaintiffs. First, the 

Plaintiffs alleged that the way in which NCLB was being implemented violated the IDEA 

"because its remedial provisions will harm children" if the districts were required to 

change the curricula of the disabled students.(5oar<i of Ottawa Township High School 

District 140 v. USDE, 2007, p. 4). According to the Plaintiffs, changing the curricula for 

students with disabilities meant changing the students' IEPs. The Court reasoned there 

were no provisions in NCLB that requires the Plaintiffs to change students' IEPs. "The 

text of both the NCLB A and the IDEA actually suggest the exact opposite conclusion" 

(Board of Ottawa Township High School District 140 v. USDE, p. 6). According to the 

Court, changing a student's IEP would be done in order to improve student performance. 

(Board of Ottawa Township High School District 140 v. USDE, p. 6). 

The Court reasoned that changing the curriculum for disabled students was only 

one of several choices which the school district could choose if the district were ever 

subject to corrective action. Some of these choices included "appointing an outside 
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expert, decreasing managerial authority, or replacing ineffective staff {Board of Ottawa 

Township High School District 140 v. USDE, p. 7). Therefore, the plaintiffs had choices 

in how they would implement systematic reform. "Redressable injuries do not arise from 

voluntary choices" {Board of Ottawa Township High School District 140 v. USDE, p. 7). 

As a result, the Court could not render a favorable decision for the Plaintiffs. 

Second, the Plaintiffs alleged that forcing students with disabilities to meet the 

same academic standards and forcing students to take assessments without regard to their 

disabilities would harm students with disabilities {Board of Ottawa Township High 

School District 140 v. USDE). However, the evidence showed that NCLB statutes 

provided for alternate assessments and alternative academic standards for students with 

disabilities (20 U.S.C. § 1412(a)(16)(C)(i), and that no one had "forced the disabled 

student Plaintiffs to do anything contrary to IDEA's guarantee of a free appropriate 

education" {Board of Ottawa Township High School District 140 v. USDE citing Honig 

v. Doe, 484 U.S. 305, 310, 108 S. Ct. 592, 98 L. Ed. 2d 686 (2006)]. As a result of this 

evidence, the Plaintiffs did not have standing to sue the Department of Education because 

the alleged harm was not "fairly traceable to" the actions of the Department of Education. 

The Court found that there was no evidence of actual injury; therefore the 

Plaintiffs did not have standing on that claim. The Court also found that no injury existed 

that was fairly traceable to the actions of the school districts. Finally, the Court found 
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that, because the school districts had voluntary choices in meeting the requirements of 

NCLB and IDEA, there were no redressable injuries. Therefore, the Court found that the 

Plaintiffs did not have standing. 

Appeals case. The Board of Ottawa Township High School District 140 appealed 

the ruling of the Court in the civil case decided on February 11, 2008. The Court ruled 

that the school districts did not have standing because "both statutes establish voluntary 

programs, and the school districts can solve any problem for themselves by turning down 

the federal money and escaping the obligations" {Board of Ottawa Township High School 

Plaintiff 140 v. USDE, 517 F. 3d 922, U.S. App., 2008, p. l).Therefore, because the 

Plaintiffs did not meet the requirements under Article III of the United States 

Constitution, the Plaintiffs did not have standing to bring the complaints enumerated 

above. 

The Appeals Court judges stated that the earlier Court's decision was 

inappropriate. First, the decision to participate in NCLB and IDEA is made at the state 

level, not at the local level. Second, four of the plaintiffs were parents of students with 

disabilities. Parents do not have any options about the participation of their children in 

these programs. Third, both NCLB and IDEA require states or school districts to opt in 

for a year or more. 

A school district may decline a subgrant from the state and thus avoid most 
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obligations under the No Child Left Behind Act, see 20 U.S.C. § 

631 l(b)(2)(A)(ii), but once a district takes the proffered grant it must comply with 

all of the program's requirements and correspondingly is entitled to object that a 

particular demand made in the program's name by the Secretary of Education and 

other officials is not actually authorized by federal law. (517 F. 3d 922, U.S. 

App., 2008, p. 3) 

According to the judge, "A condition on a grant can cause concrete injury that establishes 

a 'case or controversy' even if the condition could have been avoided by turning down 

the money earlier" (517 F. 3d 922, U.S. App., 2008, p. 3). 

In addressing the issue of redressable injuries, the appellate court judge stated that 

the district court may have meant that the school districts could comply with both NCLB 

and IDEA and that the problems the districts encountered from "preferring one to the 

other was of their own making" (517 F. 3d 922, U.S. App.,2008, p. 3). The appellate 

court stated that in the holding that the plaintiffs had no standing, the district court did not 

address the merits of the case. 

The district court also found that the plaintiffs lacked standing because they had 

not suffered any concrete injury. According to the appellate judges, meeting educational 

standards is not the only injury the districts faced. The costs of implementing NCLB is 

more than a district receives in federal grants. A sixth circuit decision held that a "school 
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has standing because satisfying the statute may cost more than a district receives in 

federal grants (517 F. 3d 922, U.S. App.,2008, p. 3 citing Pontiac School District v. 

Secretary of Education, 512 F.3d 252, 2008 U. S. App.). Judge Easterbrook, one of the 

appellate court judges stated, 

Those costs may not be a large fraction of the school district budget, but the 

constitutional requirement of standing differs from a minimum-amount-in-

controversy requirement. Any identifiable injury will do. The requirement of 

standing serves to distinguish a person with a direct stake in the outcome of a 

litigation—even though small—from a person with a mere interest in the problem. 

We have allowed important interests to be vindicated by plaintiffs with no more at 

stake in the outcome of an action than a fraction of a vote, a $5 fine and costs, and 

a $1.50 poll tax. [517 F. 3d 922, U.S. App.,2008, p. 4 citing United States v. 

Students Challenging Regulatory Agency Procedures, 412 U. S. 669,689 n. 14, 93 

S. Ct. 2405, 37 L. ed. 2d 254 (1973)] 

According to the appellate judge, the school districts did have a "direct stake in the 

outcome" (517 F. 3d 922, U. S. App, 2008. p. 4). The state or school district had to pay 

for more tests than they would have if they were not implementing NCLB. As a result, 

this injury could be redressed through a declaratory judgment "excusing the school 

districts from complying with the portions of the statute that they deem objectionable" 
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((517 F. 3d 922, U. S. App, 2008. p. 4). Therefore, the school districts did have standing. 

Finally, the appellate judges stated that the case would not be remanded back to 

the district court because the plaintiffs claim is too weak to continue litigation. Their 

decision was based on the fact that if NCLB and IDEA are incompatible, as the Plaintiffs 

assert, then the earlier enactment (the IDEA) must give way to the latter (NCLB) [517 F. 

3d 922, U. S. App, 2008. p. 4]. 

The provisions with which NCLB supposedly conflicted with IDEA—"requiring 

school districts to provide a free appropriate public education for all children, using 

individualized education programs where necessary"—were enacted in 1990 or before 

(517 F. 3d 922, U. S. App, 2008. p. 4). According to the appellate judge, 

Amendment of a statute does not make it a 'new' law that supplants other statutes 

adopted between a statute's original enactment and its amendment, unless the 

change is incompatible with the intervening law. The black-letter rule is that 

reauthorization leaves legal norms alone; only alterations in statutory language 

matter [517 F. 3d 922, U.S. App, 2008, p. 4 citing Pierce v. Underwood, 487 U. 

S. 552, 556-67, 108 S.Ct. 2541, 101 L.Ed. 2d 490 (1988)]. Therefore, "the 

asserted conflict is between legislation enacted in 2001 and a structure that was 

adopted in stages between 1970 and 2004, and the 2001 statute must prevail to the 

extent of any conflict" (517 F. 3d 922, U.S. App, 2008. p. 4). As a result, the 
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judgment of the appellate court was modified to "dismiss the complaint for failure 

to state a claim on which relief may be granted. (517 F. 3d 922, U.S. App., 2008, 

p. 5) 



CHAPTER 4 

FINDINGS 

As mentioned in Chapters Two and Three, there are several conflicts between 

NCLB and IDEA/IDEIA. After analyzing the relevant court cases relating to the conflicts 

between NCLB and IDEA, the researcher finds the following: 

Research Question 1 

What conflicts between the implementation of the No Child Left Behind Act and 

the Individuals with Disabilities Education Improvement Act have been contested in the 

courts? 

Conflicts between NCLB and IDEIA which have been contested in the courts 

include two cases, Doe v. Westerville City School District and Board of Ottawa Township 

High School District 140 v. USDE. The conflicts involve (a) a school district's failure to 

provide a free appropriate public education to students with disabilities as required under 

IDEA, (b) the failure of school system personnel to follow a student's IEP (as required 

under IDEA) in failing to provide a scientifically based reading program (as required 

under NCLB), (c) the manner in which NCLB was being implemented thereby causing 

harm to students with disabilities, and (d) dissonance between NCLB and IDEA. 

Research Question 2 

What are the bases of these conflicts? 

82 
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NCLB and IDEA are both voluntary federal programs. States that accept federal 

dollars for these programs are required to implement these programs in the school 

districts within their states. Implementation of these federal statutes is left to the 

individual states. Both NCLB and IDEA seek to improve the academic achievement of 

students. The focus of NCLB is that all children are expected to reach high standards. 

Under NCLB, each state is required to develop a single assessment instrument that all 

students will take. All students are expected to reach a proficient score by 2014. Only 3% 

of students with the most severe cognitive disabilities are allowed to be assessed using 

alternate achievement standards. Students with disabilities are tested on the same grade-

level standards as their peers even though many special education students do not achieve 

at their grade level. Also, NCLB requires that student assessment results be divided into 

subgroups and that results must be publicly reported by subgroup. As a result, many 

schools fail to make AYP because of the students with disabilities subgroups (20 U.S.C. 

§6311). 

The focus of IDEA is on ensuring that "students with disabilities have available to 

them a free appropriate public education which emphasizes special education and related 

services designed to meet their unique needs" [20 U.S.C. 1444(d)(1)(A)]. According to 
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Eckers and Swando (2009), the Supreme Court established a two-part test in order to 

determine whether or not school officials have met the FAPE requirement under IDEA. 

"First, the state must comply with the procedures set forth in IDEA. Second, the IEP 

developed through IDEA'S procedures must be reasonably calculated to enable the 

student to receive educational benefit" (Eckers & Swando, 2009, p. 3). If students with 

disabilities are required to take grade-level tests under NCLB and their IEPs do not 

require such tests or even prohibit these tests, then this two-part test could be violated 

(Eckers & Swando, 2009). 

Also, IDEA was reauthorized as IDEIA in 2004. According to the Court, reauthorizing 

a statute does not make the statute a new law. As a result, NCLB, enacted in 2004, is the 

newer law and NCLB must prevail in the case of conflicts between the two statutes 

(Board of Ottawa Township High School District 140 v. USDE, 2008). 

Research Question 3 

How have the courts resolved these issues? 

In nearly all cases brought under NCLB and many under IDEA, the courts have 

ruled against the plaintiffs. The essence of these rulings include: (1) plaintiffs have no 

individual due process rights under NCLB, (2) no actual injury is established as a result 

of NCLB and IDEA, and (3) the plaintiffs do not have standing to have their cases heard. 

The court tends to take a narrow view of the law in each of these rulings. Many times the 
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court has to determine what the legislative intent of the law is in order to decide the case. 

For example, in Board of Education v. Hendrick Hudson School District v. Rowley 

(1982), the Supreme Court was required to interpret what Congress meant by 

"appropriate" education. Most courts have strictly applied the Rowley case. The 

prevailing view held by the Eighth Circuit in Fort Zumwalt School District v. Clynes 

(1997) states that a school district's IEPs are likely to extend an educational benefit to 

students with disabilities. The court stated that passing grades, improvement in reading 

skills, and promotion to the next grade level were three indications that students received 

an educational benefit [Fort Zumwalt v. Clynes, (1997)]. The Sixth Circuit held in Doe v. 

Smith (1989) that the educational benefit received by the disabled student must be more 

than "de minimus". The Fifth Circuit in Cypress-Fairbanks Independent School District 

v. Michael F. (1997) and the Tenth Circuit Courts in Urban v. Jefferson County School 

District (1996) concurred with the Sixth Circuit Court. 

Research Question 4 

Why have the courts ruled as they have in these cases? 

In reaching their decisions in the two cases mentioned above, the courts relied 

upon how other courts have ruled on similar cases involving education. First, the courts 

examined any Supreme Court rulings that may be applicable to the specific case. If the 

Supreme Court has issued a judgment on that issue, then a precedent has been set and 
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other courts use this precedent to guide their rulings. In Doe v. Westerville, the court 

examined the Rowley case in order to determine what the Supreme Court had ruled in 

terms of what an "appropriate" education would be. The court ruled that because John 

Doe did have passing grades, was improving in his reading skills, and was being 

promoted to the next grade, then he was receiving an "appropriate" education. Also, with 

his IEP in place, John Doe was receiving an appropriate education. 

The courts also look at the statutory language of the Act in order to understand the 

provisions of each Act. In Doe v. Westerville, the court found that the IDEA had a two 

year statute of limitations. The court also looks at statutory law to determine what 

remedies are available under the Act. In the Doe case, the court found that awards for 

emotional distress and punitive damages were not available under IDEA. In the Ottawa 

case, the court found that the Plaintiffs would have to establish standing in order to have 

the case heard in a court of law. The court found that, because the school districts had 

suffered no real injury and because there appeared to be no imminent injury, then the 

Plaintiffs did not have standing. Also, if there was no injury, there was no way an injury 

could be traceable to the Defendants and there was no way to redress any injury. 

If the language of an Act is ambiguous, the court may be required to examine the 

congressional intent used in the creation of the Act. In the Ottawa case, the court 

determined that because both NCLB and IDEA were voluntary, then the state and/or 
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school district did not have to implement the Acts if they refused the federal funds. The 

courts also tend to use logical reasoning in determining the outcomes of a case, especially 

where there is no specific statutory language or if the congressional intent cannot be 

determined. 

Research Question 5 

How may the rulings of the courts impact future court rulings? 

The courts tend to view education policy very narrowly. In ruling on the two 

cases in this study, the courts tended to look at legal technicalities as a way to dispose of 

a case rather than to establish a substantive resolution to the actual solution of the issue. 

For example, in Board of Ottawa Township High School District 140 v. USDE, the issue 

was the conflict between NCLB and IDEA. Rather than rule substantively on the issue, 

the court focused its ruling on whether or not the Plaintiffs had standing to bring the case 

to the courts. Because the issue of the conflicts between NCLB and IDEA were not 

addressed by the court, these issues still exists and other courts facing this same issue 

may approach the issue in the same manner. 

Educational policymakers tend to use the garbage can model of policymaking. 

The garbage can model of policymaking involves pulling some strategies together from 

different issues, and putting some of those strategies together to come up with a solution. 

Policies are made based on what has worked in the past and what events or issues are 
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being raised at the time the new policy is made. For example, NCLB is a compilation of 

several previous Acts such as Title I, Goals 2000 and the Improving America's School 

Act. IDEA is also a compilation of previous education Acts - the Education of the 

Handicapped Act and the Education of All Handicapped Children Act. In many of the 

Acts passed by Congress, the language is ambiguous. In other words, the implementation 

of the Act is left open to interpretation by those required to implement the Act. As a 

result, different states and different school districts implement the Act in different ways. 

Because of this ambiguity in the language of the Act, states and/or school districts often 

must resort to the courts for clarification. 

The ruling of the courts may impact how a state and/or school district interpret the 

Act. Decisions referenced by the court in Chapter Three may also impact the rulings of 

future court actions as the courts look to other cases to determine how and why another 

court ruled as it did. A court's ruling may also impact the reauthorization of an Act. If 

courts rule on specific issues in an Act, the decision by the court may influence 

policymakers in changing or reauthorizing the Act to concur with the ruling of the court. 

For example, in the Doe case, the court found that the individual Defendants were acting 

in their official capacities and were therefore not to be held accountable. The issue was, 

in reality, against the school board rather than the individual Defendants. Even though 

this decision was not made by a Supreme Court and there is no real precedent set in this 
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case, future court decisions may be impacted when regarding the same issue of dealing 

with individual capacity 

In the Ottawa case, the ruling of the courts that IDEA yields to NCLB may impact 

other cases dealing with conflicts between NCLB and IDEA. The justification of this 

ruling was that IDEA is a reauthorization of an existing Act. Just because IDEA was 

passed in stages between 1990 and 2004, does not mean that each version or 

reauthorization is a new Act. Therefore, since NCLB was passed in 2001, because it was 

the newer law, NCLB should prevail over IDEA. 

Research Questions 6 

What implications for national education policy can be derived from these cases? 

1. National education policy is applicable to all states and all school districts. 

Therefore, the language of education policy needs to be unambiguous so that states and 

school districts can more easily and accurately interpret a policy or policies. 

2. National education policy should be based on what works in schools. 

Policymakers and legislators need to be aware of research-based instructional models that 

are effective for all groups of students rather than basing educational policies on specific 

events which occurred in the past. One of the requirements of NCLB is that instruction be 

scientifically based or research based. Also, the IDEA requires that educators create 
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students' IEPs based on what is best for the student. Therefore, national policy should be 

based on what is best for different groups of students. 

3. National education policy should be open to discussion by educators, parents, 

and students, not just political entities. In the Ottawa case, students with disabilities were 

being tested on the same grade level content as their peers even though some of these 

students may not be capable of working at their particular grade level. State and school 

leaders have requested waivers for their special education students. As a result, the 

United States Department of Education has set a cap of 3% of students with the most 

severe cognitive disorders as the highest number of scores that may be removed from the 

students with disabilities subgroup scores toward making AYP. This is an issue that has 

been discussed as NCLB is reauthorized. Educators, parents, and other stakeholders have 

requested that the Congress provide a way to measure achievement among the same 

groups of students from year to year to measure growth. Another model which has been 

suggested is allowing states and/or school districts to use multiple sources of data rather 

than using only standardized test scores. 

4. Policymakers should be careful to align any new education policy with policy 

which has already been enacted. If conflicts arise between old and new policies, 

policymakers should determine how to align the policies before requiring states and 

school districts to implement them. For example, in chapter 3 (see Table 2), if the 
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conflicts listed had been aligned before requiring schools to implement the policies, the 

cases studied in this research would probably not have been brought to the courts. 

5. Policymakers should understand that students learn in different ways and at 

different rates. Again, in Table 3 of chapter 2, IDEA acknowledges that students with 

disabilities learn in different ways and at a different pace than regular education students. 

For this reason, students with disabilities are provided with IEPs which list specific 

learning goals for these students. One specific type of assessment, such as standardized 

tests, does not allow students with different learning styles to show what they know and 

are able to do. Multiple measures using different types of assessments are necessary to 

measure students' achievements. For this reason, the United States Department of 

Education has allowed 3% of the most severe cognitively impaired students to be tested 

using alternative assessments. 

6. Because education is open and intended for all students—gifted students, 

students with disabilities, English language learners, regular education students, free and 

reduced price lunch students—the "one-size-fits-all" approach that necessarily results 

from implementing NCLBs accountability standards is ineffective and unrealistic. 

Summary of the Study 

Both NCLB and IDEA are federal legislative policies which affect all states 

receiving Title I funds. Each of these Acts has specific guidelines which each state must 
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follow if the state receives the federal funding. NCLB and IDEA both focus on 

improving the education of students. NCLB takes a universal approach where all students 

are expected to achieve high standards whereas IDEA focuses on specific subgroups of 

students such as students with disabilities. As a result of conflicts between the two Acts, 

litigation has been brought to the courts. This study is a legal analysis of those court 

cases. 

Two cases in particular shed light on the conflicts between NCLB and IDEA. The 

first case is Doe v. Westerville City School District. In this case, the Plaintiffs argued that 

the school district failed to provide a free appropriate public education for their son, John 

Doe. The Plaintiffs also asserted that the Westerville City School District as Defendants 

failed to provide John Doe with a scientifically based reading program as required under 

NCLB. The issues in the case involved whether or not John Doe had experienced 

emotional distress and whether or not the Plaintiffs were entitled to damages as a result. 

The court ruled that the Plaintiffs were limited to the remedies available under IDEIA, 

and that the Plaintiffs could not recover punitive damages. 

A second issue was claims against individual defendants representing the school 

system. The Plaintiffs contended that school personnel failed to provide the services due 

to John Doe because of his IEP requirements. The court held that because school officials 

were acting in their official capacities and were following the guidelines required by the 
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school district, that the individual defendants could not be sued. The IDEIA does not 

allow any monetary reward against individuals in their official or individual capacities. 

The court ruled that the Plaintiffs' claims were against the school district, not the 

Individual Defendants. Therefore, the court dismissed the claim against the Individual 

Defendants. 

The third issue dealt with the statute of limitations. The court held that the IDEIA 

has a 2-year statute of limitations. Therefore, the Plaintiffs should have filed suit before 

August 9, 2005. The court ruled that the Plaintiffs knew that John Doe had a learning 

disability in August, 2003. Therefore, the Plaintiffs had to file suit on or before 

August 9, 2005. The court ruled that the claims before August 9, 2005 were time-barred. 

The second case, Board of Ottawa Township High School District 140 v. USDE, 

dealt specifically with asserted conflicts between NCLB and IDEA. In this case, two 

school districts in Illinois failed to make AYP because of the students with disabilities 

subgroup. The purported cause of the failure was that students were tested on state 

assessments at their grade-level standards rather than on the standards specifically stated 

in their IEPs. If the scores of these students had been excluded from the district's AYP 

calculations, both districts would have made AYP. At issue in this case was whether or 

not the Plaintiffs had standing to have the case heard in the courts. In order to establish 

standing, a person must have suffered an actual injury or be in imminent danger of 
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suffering an injury. The injury must also be fairly traceable to the Defendant's actions. 

Finally, a favorable court decision must provide a remedy to the Plaintiffs injury. 

The court ruled that the Plaintiffs did not have standing as the Plaintiffs had suffered no 

actual injury. Therefore, there was no injury which could be fairly traceable to the 

Defendant's actions. Also, because the school districts could choose whether or not to 

accept the federal funding, there were no redressable injuries. 

In this study, the courts were given the responsibility of deciding how to remedy 

the problems caused by two federal policies which were not well aligned. The courts 

were required to examine previous court rulings such as the Rowley case in order to 

determine how to rule on ambiguous language in IDEA. The court also used case law and 

legal principles to interpret the intent of the statutes in both the Doe case and in the 

Ottawa case. Rulings by the courts in these two cases may impact future court rulings as 

other courts seek to interpret provisions of statutes such as NCLB and IDEA with the 

ambiguous language found in both statutes. 

Discussion of Major Findings 

1. Education Policies and the Court System. Cases involving education related 

policies often find their way into the court system. Judges are reluctant to rule in these 

types of cases because they believe that they are not education policy makers, and they do 
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not know enough about education policy to rule in these cases. As a result, the courts tend 

to take a narrow view on cases involving education policies. 

In reviewing education policies made through the years in chapter 2, one can see 

that often a new administration or some significant event prompts attention to education 

and how to improve educational quality. NCLB, as described in Chapter 2, was built on 

the previous requirements of Goals 2000 and I AS A. IDEA grew out of the need to 

educate millions of American children with disabilities. These children had previously 

been denied a public education. This emphasis on students with disabilities was based on 

the Fourteenth Amendment to the United States Constitution which established equal 

protection of the law. IDEA grew out of the Civil Rights movement for the 1940s and 

1950s which required equality for all citizens. 

2. NCLB Versus IDEA. When the No Child Left Behind Act was passed in 2001, 

the requirements of the Act were to apply to all students. All students were expected to 

meet proficiency standards based on state assessments. NCLB focused on improving 

academic achievement for all students. This emphasis on all students conflicted with the 

requirements of IDEA which focused on improving academic achievement for specific 

groups of students such as students with disabilities. These students were required to have 

individualized education plans which specified the goals that each individual student 

should meet. Because these two Acts had conflicting requirements, Congress 
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reauthorized the IDEA in 2004. One of the purposes of the reauthorization was to bring 

NCLB and IDEA into alignment. This new Act was renamed the IDEIA. 

As a result of the conflicts between these two Acts, litigation was brought to the 

courts. In the two cases studied in this research, the courts tended to approach the 

educational issues very rigidly. The courts tend to apply legal principles to the solution of 

the cases. For example, in Board of Ottawa Township High School District 140 v. USDE, 

the court focused on the legal principle of whether or not the Plaintiffs had standing. In 

order to take the case further to focus on the specific complaint of conflicts between 

NCLB and IDEA, the Court had to determine whether or not the Plaintiffs met the legal 

principle of standing. Because education policy is often a political process, judges 

are often skeptical of making decisions which would impact the educational process. 

Even though IDEA was reauthorized in 2004 to bring the Act into alignment with 

NCLB, there are still conflicts between the two Acts. The conflicts that still exist are 

enumerated in Table 3 (chapter 2).Until the conflicts between these Acts are resolved, 

litigation will continue to come before the courts. 

3. The Problem with Statutory Language in Congressional Acts. As previously 

mentioned in the study, NCLB and IDEA consists of ambiguous language. One finding 

relating to this ambiguity arises from the Ottawa Township case. This ambiguity raises 

questions concerning the conflicts between NCLB and IDEIA. The Court stated that 
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because NCLB was enacted later than IDEA, NCLB would prevail. IDEA was a 

reauthorization of an existing statute that was implemented and changed over a period of 

years. According to some of the literature, NCLB, enacted in 2001, was a reauthorization 

of Title I. If this is the case, then IDEIA does not actually yield to NCLB because NCLB 

is not a new law. It is a reauthorization of the Elementary and Secondary Education Act 

passed in 1965, also known as Title I. 

Conclusions 

In studying the literature regarding educational policies and in studying the court 

cases brought as a result of these policies, the researcher concludes that there are conflicts 

between NCLB and IDEA. Congress attempted to remedy these conflicts by 

reauthorizing IDEA in 2004. The researcher concludes that the two Acts are more closely 

aligned, but there are still some conflicts which have not been resolved. For example, 

students with disabilities often begin at much lower achievement levels than regular 

education students. As each group's proficiency level increases over time, the 

achievement gap remains the same because students with disabilities do not generally 

have huge increases in achievement gains because these students tend to learn at a slower 

pace than regular education students. Therefore, the idea that all students (100%) will be 

able to score at a certain proficiency level by 2014 does not appear to be a reachable goal. 

There will always be achievement gaps between students with disabilities and regular 
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education students. As a result, as time gets closer to 2014, more and more schools will 

fail to make AYP standards as they currently exist. 

Implications 

The findings of this study are important to those involved in making educational 

policy and those who are required to carry out that policy. Superintendents, principals, 

county office personnel, teachers, students, parents, and educational policy makers are all 

impacted by the results of this study. The rulings of the courts may have an impact on the 

future reauthorization of NCLB. Future education policy may also be impacted as a result 

of this study. Policymakers may find that enacting legislation that is left open to 

interpretation by states, school districts, and courts cause conflicts. Therefore, as a result 

of this study, policy makers may find that more cases will be brought to the courts. 

Congress needs to make sure that any educational legislation that is passed does not 

conflict with other existing policies. The language of any Act passed by Congress needs 

to be unambiguous, not open to interpretation. 

Policymakers may find that researching educational policies from other countries 

that have higher achievement than schools in the United States may help to alleviate 

some of the conflicts discussed in this research and may help to improve the achievement 

of all students. Policymakers may also learn from stakeholders in the education system 

which policies are effective and why they work. At the beginning of this research, the 
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statement was made that education policy has been created in two separate parts, policies 

for all students, and policies for students with disabilities or special needs. Maybe it is 

time to create legislation that involves all students with differentiation for those with 

special needs or disabilities into one education policy with clear, unambiguous language. 

Recommendations 

This study is a legal analysis of the conflicts between NCLB and IDEA. When 

doing research for this study, the researcher found that this study could easily have 

included surveys with special education directors and/or teachers. The surveys could 

expand upon the conflicts between NCLB and IDEA as they are experienced by teachers 

and school leaders. 

Another area of study may include analyzing the achievement gap between 

students with disabilities and regular education students on specific achievement tests to 

determine how NCLB and IDEIA may be changed to benefit both groups of students. 

A third recommendation is that the Board of Ottawa Township court stated that 

IDEIA should yield to NCLB because IDEIA was a reauthorization of a law enacted 

before NCLB. If NCLB is also a reauthorization of Title I, as some researchers suggest, 

then NCLB is not a new law just as IDEIA was not a new law. Determining which statute 

originated first, and tracing the reauthorization of these statutes would be an interesting 

study and could impact the future of NCLB. 
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Summary 

As a result of this study, the researcher has found that making and implementing 

education policy is a very difficult process. If policymakers are not specific enough in 

requirements for new policies, the policies will be left open to the interpretation of those 

implementing the policies. As a result, litigation may be heard in the courts in order to 

resolve these differing interpretations. If policymakers are too specific in regards to 

policy, states and school districts may feel that they have no voice in the process of 

making policy even though the state and school district know what is best for their 

students. 

The researcher also learned that the federal government has increased its 

involvement in the education process. The federal court system does not really want to 

hear cases involving education policy as the judges believe that they are not educators. 

As a result, the courts tend to interpret education policy very narrowly. 
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APPENDIX A: VITA 

Judy Paulette Hames 

2008 - Present - Teacher, Woodland Middle School 
Henry County School System 

Pre-Algebra (Gifted), World Geography (Gifted) 
Georgia History, Language Arts 
Grade Level Chair, 2008-2009 

2005 - 2008 - Teacher, Eagles Landing Middle School 
Henry County School System 

Pre-Algebra, Georgia History (Gifted) 

1995 - 2005 - Teacher, Whitewater Middle School 
Fayette County School System 

Connections - Personal Finance, Entrepreneurship, and Stock Market 
Georgia History, Pre-Algebra, Algebra, Geometry (Gifted) 

Team Leader, Student Teacher Supervisor 

1999-2000 - Adjunct Professor, Mercer University (Atlanta) 
Taught curriculum class to students working toward initial certification 

1990 - 1995 - Teacher, Booth Middle School 
Fayette County School System 

Georgia History 
Team Leader, Student Teacher Supervisor 

1988- 1990 - Airport Passenger Assistant 
Delta Air Lines 

1985 - 1988 - Teacher, Hapeville High School 
Fulton County School System 



Georgia History, Consumer Math, American History, Economics 

Education 

2006 - Began Ph. D. Program in Educational Leadership, Mercer University 
Expected date of graduation - August 15, 2009 

2005 - Added L-5 in Educational Leadership 
Mercer University 

1998-2000 - Ed. S. in Middle Grades Math 
Mercer University 

1979 - 1980 - Chaplaincy Internship, Emory University Hospital 
Atlanta, Georgia 

1975 - 1978 - M. Div., The Southern Baptist Theological Seminary 
Louisville, Kentucky 

1971 - 1975 - B. A., Samford University 
Birmingham, Alabama 

Awards/Recognitions 

Listed in Who's Who in American Education, 1987 - 1988 
Recognized for work with Achiever's International - Fayette County Board of 

Education 
Listed in Who's Who Among America's Teachers, 2005 and 2006 
Received the Eisenhower Distinguished Educator Award, 2007 

Recognized by Georgia State University's Master Economics Teacher Division 
for Economics Case Study on Delta Air Lines 

Conference Presentations 

Atlanta Metro Middle School Conference 
Presenter - Using Multiple Intelligences in the Mathematics Classroom 



Georgia State University Summer Economics Workshop 
Presenter - The Economics of Terrorism 

Georgia Council for the Social Studies 
Presenter - Learning about the Georgia General Assembly 

Henry County School System 
Teacher Induction Program, 2007 

Mathematics Curriculum Presentation 
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