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The Social Costs of  

Regulatory Takings 

By Peter M. Gerhart* 

ABSTRACT 

Too little attention is paid to the social costs of misshapen 

legal doctrine. Consider, as an example, the social costs of the 

regulatory takings doctrine, the doctrine asserting that 

government decisions that too greatly affect the value of property 

can be compensation-requiring takings. Some costs of the 

regulatory takings doctrine are wasted litigation expenses: 

lawsuits that should never be brought, that last too long, and 

that unnecessarily settle because of legal vacuity. But the costs 

of misshapen doctrine extend beyond resource costs. The costs 

also extend to lost opportunities to create workable, coherent 

limitations on government power and distortions to the concept 

of property when doctrine diverges from the normative goals of 

the constitutional system. Given its social costs, the regulatory 

takings doctrine ought to be replaced with a refined set of tools 

that better address the values embedded in the problem the court 

is addressing, and that identify the factors making 

government-land-use regulation arbitrary or unreasonable. 

 

When legal rules, tests, standards, and principles are unfit for the 

normative goals they seek to achieve, legal doctrine can be a source of net 

social costs rather than net social benefits. In this Article, I show how 

one such doctrine—the regulatory takings doctrine—imposes unjustified 

social costs. Because the regulatory takings doctrine rips the Takings 

Clause1 of the United States Constitution from its original meaning and 
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applies it to government activities other than true takings, the doctrine 

is poorly suited to sensibly balance the imperative of government action 

with the protection of private property. The costs of the regulatory 

takings doctrine include more than the cost of litigation resources that 

are needlessly spent; they also include distorted legal concepts and 

foregone opportunities to find doctrinal solutions that better reflect the 

normative values embedded in constitutional property. 

During the 2017 term, in Murr v. Wisconsin,2 the Supreme Court of 

the United States passed up an exemplary opportunity to reduce the 

social costs of regulatory takings’ misshapen doctrine; instead, the Court 

mired itself in even deeper doctrinal miasma. The case is a useful 

reminder of the social costs of the regulatory takings doctrine; 

understanding those costs is an important step toward concluding that 

the doctrine should be replaced with a set of doctrines that better fit the 

constitutional values that align private-property rights and government 

action.3 Murr is also a reminder of the dangers of doctrinal, rather than 

functional, value-based reasoning. 

The social costs of the regulatory takings doctrine do not suggest that 

government decisions affecting private property ought to be unrestricted; 

the costs suggest only that the Supreme Court ought to develop a more 

focused and value-laden doctrine to restrict governmental power under 

constitutional provisions that were meant to control governmental action 

other than takings.4 Doing so would restore the understanding of the 

 

 2. 137 S. Ct. 1933 (2017). 

 3. Interestingly, Murr has prompted other calls for dismantling the regulatory 

takings doctrine and starting over to determine effective limits on government regulation 

of property. One such call came from Justice Thomas in a dissenting opinion in Murr itself, 

where he called for “a fresh look at our regulatory takings jurisprudence, to see whether it 

can be grounded in the original public meaning of the Takings Clause of the Fifth 

Amendment or the Privileges or Immunities Clause of the Fourteenth Amendment.” Id. at 

1957 (Thomas, J., dissenting); see also U.S. CONST. amend XIV, § 1. Another is from Richard 

Epstein, Disappointed Expectations: How the Supreme Court Failed to Clean up Takings 

Law in Murr v. Wisconsin, 11 N.Y.U. J.L. & LIBERTY 151 (2017) (arguing government 

should be required to provide compensation when it regulates in a way that decreases 

property value, and the regulation is not justified under the police power or reciprocal 

benefits). 

 4. Government regulation of land use is also regularly found to be unlawful under the 

Due Process and Equal Protection Clauses. U.S. CONST. amend. XIV, § 1. See, e.g., Lingle 

v. Chevron U.S.A. Inc., 544 U.S. 528 (2005); City of Monterey v. Del Monte Dunes at 

Monterey, Ltd., 526 U.S. 687 (1999) (delay in processing request violates due process); 

Pennell v. City of San Jose, 485 U.S. 1, 11 (1988) (holding that a regulation can be struck 

down as a violation of substantive due process of law if it is “arbitrary, discriminatory, or 

demonstrably irrelevant to the policy the legislature is free to adopt” (quoting Nebbia v. 

New York, 291 U.S. 502, 539 (1934))); Nectow v. City of Cambridge, 277 U.S. 183, 188–89 

(1928) (invalidating zoning restriction that applied to a single home). Indeed, some courts 
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Constitution that prevailed until the Supreme Court decision in Penn 

Central Transportation Co. v. New York City,5 a correctly decided but 

poorly reasoned opinion, as I describe below. At stake is the method of 

reasoning by which we recognize government overreaching, for the 

appropriate reasoning allows us to examine the relationship between the 

method of reasoning we use when the government regulates land use and 

the normative values of ownership and social well-being that the 

Constitution protects. The regulatory takings doctrine stands in the way 

of that goal, imposing unjustified social costs, because it provides an 

unworkable method of reasoning about government actions, inhibits the 

search for a workable method of reasoning about the social values of 

ownership and government action, and subverts the constitutional 

values that protect private property, while allowing property regulation 

in the public interest. Because the regulatory takings doctrine represents 

a wrong turn in the development of constitutional property law, it ought 

to be retired and replaced with a doctrine that more clearly reflects the 

original understanding of the Takings Clause.6 

 

use due process and equal protection reasoning to decide cases that are conventionally 

categorized as regulatory takings cases. For example, courts that award declaratory or 

injunctive relief, rather than compensatory relief, seem to be suggesting that the 

government regulation is unlawful, and that it cannot be remedied by paying compensation. 

Further, under Palazzola v. Rhode Island, 533 U.S. 606 (2011), an unlawful restriction is 

not made lawful because the owner bought the property knowing of the restriction or 

because time had made the harm from the regulation less significant, for those 

contingencies cannot “absolve the [s]tate of its obligation to defend any action restricting 

land use, no matter how extreme or unreasonable.” Id. at 627. That reasoning sits 

comfortably in due process analysis but is not consistent with the regulatory takings 

doctrine, where the focus is on the harm to the property owner. 

 5. 438 U.S. 104 (1978). Indeed, the briefs in Penn Central did not recognize a doctrine 

of regulatory takings; they recognized Due Process and Equal Protection as the appropriate 

restriction on government action. Courts just before and just after Penn Central continued 

to treat unlawful exercises of the police power under the Due Process Clause, not the 

Takings Clause. For example, the New York Court of Appeals, in Fred French Investing v. 

New York, 350 N.E.2d 381, 384−85 (N.Y. 1986), and the Supreme Court of California, in 

Agins v. Tiburon, 598 P.2d 25, 28 (Cal. 1979), held that an improper exercise of the police 

power should be addressed under the Due Process Clause, not the Takings Clause. 

 6. Until the mid-twentieth century, the government’s takings power was treated 

separately from the government’s police power. John F. Hart, Land Use Law and the Early 

Republic and the Original Meaning of the Takings Clause, 94 NW. U.L. REV. 1099 (2000); 

see also FRED BOSSELMAN ET AL., THE TAKING ISSUE: A STUDY OF THE CONSTITUTIONAL 

LIMITS OF GOVERNMENTAL AUTHORITY TO REGULATE THE USE OF PRIVATELY-OWNED LAND 

WITHOUT PAYING COMPENSATION TO THE OWNERS 106–21 (1973); William M. Treanor, The 

Original Understanding of the Takings Clause and the Political Process, 95 COLUM. L. REV. 

782, 791−92 (1995); William M. Treanor, The Origins and Original Significance of the Just 

Compensation Clause of the Fifth Amendment, 94 YALE L.J. 694, 711 (1985); see also 

Commonwealth v. Alger, 61 Mass. 53, 84−85 (1851) (stating that property is held “under 
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I. INTRODUCTION AND SUMMARY 

It is well documented that the regulatory takings doctrine is messy;7 

it is, as Carol Rose has said, a muddle.8 Much theoretical work on the 

doctrine of regulatory takings has assumed that the doctrine has 

analytical and justificatory legs, but this wrongly assumes that the 

Constitution provides a theory of compensation rather than a theory of 

takings.9 This assumption is erroneous. The Constitution makes 

compensation contingent on a taking; it does not provide that a taking 

follows from the right to compensation. Specifically, the Constitution 

provides “nor shall private property be taken . . . without just 

compensation.”10 It is the taking that defines the need for compensation; 

not the need for compensation that defines a taking. In fact, no general 

constitutional guarantee of compensation exists outside the Takings 

Clause. 

To my mind, the reason the doctrine is messy is that the regulatory 

takings doctrine is founded on the basic misunderstanding of the nature 

of property rights and the relationship between property rights and the 

government obligation to advance social values.11 As I show below, the 

 

the implied liability that [one’s] use of it may be so regulated, that it shall not be injurious 

to the equal enjoyment of others”). For a different interpretation of nineteenth-century 

doctrine, see Eric R. Claeys, Takings, Regulations, and Natural Property Rights, 88 

CORNELL L. REV. 1549 (2005). 

 7. Many scholars have chronicled the messiness of the regulatory takings doctrine. 

See, e.g., Michael A. Heller, The Boundaries of Property Law, 108 YALE L.J. 1163, 1202 

(1999); MARGARET JANE RADIN, REINTERPRETING PROPERTY 146 (1993) (“The sight of such 

a pervasive and central field of law in apparent disarray has enticed many able theorists, 

but their critical commentary has been more convincing than their efforts to reconstruct.”); 

see also Robert H. Thomas, Recent Developments in Regulatory Takings, 45 URB. L. 769, 

779 (2013) (relevant test is “notoriously amorphous” and “provides little guidance”); Gerald 

S. Dickinson, Federalism, Convergence and Divergence in Constitutional Property, 73 U. 

MIAMI L. REV. 139 (2018) (describing the test as a complex doctrinal landscape of confusing 

tests). 

 8. See Carol M. Rose, Mahon Reconstructed: Why the Taking Issue Is Still a Muddle, 

57 S. CAL. L. REV. 561 (1984). 

 9. See Michael A. Heller & James E. Krier, Deterrence and Distribution in the Law of 

Takings, 112 HARV. L. REV. 997 (1999) (recommending a new ordering for compensation 

and takings); Frank I. Michelman, Property Utility and Fairness: Comments on the Ethical 

Foundations of “Just Compensation” Law, 80 HARV. L. REV. 1165 (1967) (providing a basis 

for thinking about compensation law, not takings law). 

 10. U.S. CONST. amend. V. I consider below the possibility that the public use describes 

the kinds of takings for which compensation is required, rather than serving as a limitation 

on when the government may take property. 

 11. The regulatory takings doctrine has been criticized on other grounds. See Peter J. 

Byrne, Ten Arguments for the Abolition of the Regulatory Takings Doctrine, 22 ECOLOGY 

L.Q. 89 (1995) (emphasizing the impact on governmental regulation); Treanor, Origins, 
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concept of ownership rightly distinguishes between the power to exclude 

and the right to use, and the regulatory takings doctrine blurs that 

distinction, just as it blurs the distinction between the takings power and 

the police power.12 Taking the right to exclude is a necessary step—

although by no means a sufficient step—to find a taking. Because the 

regulatory takings doctrine ignores the idea that a taking requires a 

wrongful invasion of the right to exclude, it tries to find a taking where 

none can exist. Additionally, it fails to develop a coherent set of limits on 

the government’s police power that reflect a theory of the relationship 

between private property and constitutional values of the common good.13 

Although my analysis emphasizes the relationship between property 

rights and government action affecting property, I also tell a cautionary 

tale about doctrinal reasoning in general, for I am interested in what 

causes doctrine to be so messy, as well as in the costs of messy doctrine. 

To my mind, too much of the doctrine of regulatory takings is constructed 

through words and stock phrases that do no analytical work and remain 

disconnected from the context in which the words might make sense. This 

logomachy produces a literalness that diverts courts and legal analysts 

from understanding the function of government decisions and the role of 

constitutional analysis in regulating those decisions. Even words that 

aptly describe the justifiable results of cases in some contexts provide no 

 

supra note 6, at 694 (showing the change in constitutional understanding by the doctrine 

of regulatory takings); Andrew W. Schwartz, No Competing Theory of Constitutional 

Interpretation Justifies Regulatory Takings Ideology, 34 STAN. ENVTL. L.J. 247 (2015) 

(arguing that the regulatory takings doctrine is inconsistent with the separation of powers 

between political and judicial branches); Hart, supra note 6, at 1099–1100 (arguing that 

the property rights theory underlying the regulatory takings doctrine is inconsistent with 

early legislative practice). 

 12. Many states continue to honor the distinction between the takings power and the 

police power in some contexts. See, e.g., Mfrs. Guild v. City of Enid, 239 P.3d 986, 990 (Okla. 

2010) (holding that a measure designed to protect health, safety, and welfare does not 

constitute a taking, even though the government demolished a house); Idlewild 94−100 

Clark, LLC v. City of New York, 898 N.Y.S.2d 808, 820 (2010) (municipal destruction of 

dangerous structure is an exercise of police power and cannot be a taking). 

 13. I do not consider the relationship between the federal test of regulatory takings and 

state tests, although I rely on state decisions to demonstrate the social costs of the 

regulatory takings doctrine. The relationship between federal and state constitutional 

property is discussed in Stewart E. Sterk, The Federalist Dimension of Regulatory Takings 

Jurisprudence, 114 YALE L. REV. 203 (2004); Maureen E. Brady, Property’s Ceiling: State 

Courts and the Expansion of Takings Clause Property, 102 VA. L. REV. 1167 (2016); 

Dickinson, supra note 7; Kirk Emerson & Charles R. Wise, Statutory Approaches to 

Regulatory Takings: State Property Rights Legislation Issues and Implications for Public 

Administration, 57 PUB. ADMIN. REV. 411 (1997); James E. Krier & Stewart E. Sterk, An 

Empirical Study of Implicit Takings, 58 WM. & MARY L. REV. 35 (2016); see also Stewart E. 

Sterk, The Demise of Federal Takings Litigation, 48 WM. & MARY L. REV. 251 (2006). 
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adequate analytical method for deciding cases and are misleading when 

torn from their context. Hence, the words of the regulatory takings 

doctrine provide verbal fodder for bringing cases and withstanding 

dispositive motions but cannot guide reasoning about land-use disputes 

or how government protection of important social interests ought to be 

structured and constrained. In short, I seek to show the cause and costs 

of misshapen legal doctrine based on misunderstandings about the 

problem the doctrine is designed to address, the meaning of precedent 

that led to the doctrine, and the failure to reason analytically about what 

is at stake.14 Legal analysts are defining the legal problem to meet the 

doctrine, not the doctrine to meet the value-laden dynamics of the social 

problem underlying a dispute. 

In fact, given the vacuity of the regulatory takings doctrine, it could be 

that the doctrine plays no role at all in the decisions made in the name of 

the regulatory takings doctrine. It could well be that judges decide 

regulatory takings cases on the basis of factors that are not even 

incorporated within the doctrine. As I show in this Article, the courts 

seem adept at achieving results that reflect the relevant considerations I 

outline, even when not directly adverting to them. Courts find arbitrary 

regulations to be unlawful,15 while upholding non-arbitrary regulations 

by creating a new category of the regulatory takings doctrine.16 The 

doctrine seems to be serving as a façade for achieving sensible outcomes 

but without articulating the factors that make the outcomes sensible. 

While the doctrine elevates meaningless literalness, courts and legal 

analysts have undervalued the functional distinctions between different 

 

 14. As Richard Epstein put it: “[A]ny effort at harmonization will necessarily fail if the 

initial conceptual framework is unsound. And so, takings law remains a disorderly jumble 

precisely because the Supreme Court, and hence all lower courts, are utterly adamant in 

their refusal to think hard about first principles. This pattern held all too firm in Murr v. 

Wisconsin.” Epstein, supra note 3, at 154 (footnote omitted). Although we agree on the 

ailment, we disagree on the cure. See also Jed Rubenfeld, Usings, 102 YALE L.J. 1077, 1081 

(1993) (stating that because “[t]akings law is out of joint” it wins the 

“doctrine-in-most-desperate-need-of-a-principle prize”). 

 15. For example, the bedrock case of Lucas v. South Carolina Coastal Council, 505 U.S. 

1003 (1992), stands for the regulatory takings notion that government regulation that 

wipes out the value of property is unlawful without compensation. Id. at 1031. However, as 

I have shown elsewhere, the case could easily have been decided under the Equal Protection 

or Due Process Clauses. PETER M. GERHART, PROPERTY LAW AND SOCIAL MORALITY 308−09 

(2014). See infra note 50.  

 16. In Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 

U.S. 302 (2002), the Supreme Court permitted a ban on development in the Lake Tahoe 

region on the ground that it was only temporary, even though it greatly reduced the value 

of property for three years. Id. at 320. The same result could have easily been justified on 

the ground that the regulation affected land use but not the right to exclude. See infra 

note 59. 
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forms of government action. The regulatory takings doctrine is 

regrettably acontextual. It is, in fact, a large tent into which a variety of 

government decisions affecting the value of property have been poured. 

Because the doctrine has moved well beyond land-use regulation, the 

doctrine’s name is inapt, causing some to seek to change the doctrine’s 

name to “implicit takings”—a more apt label that reflects the variety of 

cases that are brought to challenge government action.17 However, 

changing the doctrine’s name does not solve the problem. The doctrine, 

whatever it is called, has an inherent boundary problem because it 

groups several types of cases that have only two things in common: the 

fact that the owner’s property has lost value and the existence of some 

government action (or inaction) for which the owner tries to hold the 

government responsible. The doctrine’s borders are porous, its realm 

poorly defined, and its application uncertain. Imagine that a government 

employee drives negligently and injures an old lady, breaking the 

valuable vase she is carrying. Is that a regulatory taking because it has 

gone too far, or a common tort action, and what standard should govern 

whether the government should compensate the victim for having taken 

the total value of the vase? 

In reality, the government makes many kinds of decisions, and those 

decisions sometimes result in losses to property owners. That does not 

mean that a single standard of review should be used to determine which 

of those decisions is unlawful or which requires the government to 

compensate the victim. Legal doctrine ought to aspire to reflect the kind 

of problem the legal doctrine is addressing. As I argue in this Article, 

when the problem is that the government is imposing undue obligations 

in order to get government permission (the exaction problem), the 

analysis ought to determine when those requirements exceed reasonable 

bounds. In fact, exactions cases are best analyzed under the concept of 

unconstitutional conditions. On the other hand, when the problem is that 

government airplanes are flying too low and thereby creating a nuisance, 

the problem should be addressed with a doctrine that reflects our 

common understanding of undue interference with the property rights of 

others. Cases in which government decisions cause flooding ought to be 

addressed with an analytical approach that recognizes the distinction 

 

 17. Krier & Sterk, supra note 13, at 40 (“Many so-called regulatory takings have 

nothing whatsoever to do with regulation, whether legislative or administrative, and 

regulation is not treated as a distinctive category of activity in the doctrine developed by 

the Supreme Court.”). Some of our best minds spend time fussing about the terminology for 

a doctrine that, in my view, should not exist. The idea of implicit takings was first suggested 

by James R. Krier, Judicial Takings: Musings on Stop the Beach, 3 BRIGHAM-KANNER PROP. 

RTS. CONF. J. 217, 218 (2014), and considered and rejected in Thomas W. Merrill, 

Anticipatory Remedies for Takings, 128 HARV. L. REV. 1630, 1637 (2015). 
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between malfeasance and nonfeasance, responsibility and no 

responsibility. 

Taken as a body of law, regulatory taking results are unsatisfactory 

for owners, the government, and the courts. The regulatory takings 

doctrine (to the extent that it is a doctrine at all) is simply an ad hoc set 

of decisions that defy coherence—an approach that flies in the face of the 

idea of the rule of law.18 As Allison Dunham found at the dawn of the era 

that ushered in the regulatory takings doctrine,19 the Supreme Court 

cases reveal no rational plan but “only a haphazard accumulation of 

rules.”20 It should give us no comfort to know that, all these years later, 

“[t]he Court supports property rights with rhetoric of symbolic 

importance but little, if any, operational significance.”21 

I diagnose the “regulatory takings problem” differently than other 

legal analysts do. The problem is not, as James Krier believes, that we 

have failed to identify a metatheory to reconcile the conflicting claims of 

property owners and an activist government, nor is the problem 

metatheoretical differences.22 The regulatory takings doctrine is not 

unlike tort law, where a well-developed method of reasoning leads the 

analysis through the well-defined doctrinal concepts of duty, breach, 

cause-in-fact, and proximate cause in ways that allow the analysis to 

adjust to the context of a particular dispute.23 The problem is that the 

regulatory takings doctrine fails to recognize analytical distinctions that 

take context seriously and are necessary to effectively reflect the social 

values the legal doctrine ought to be taking seriously. The problem, in 

other words, is not too little theory; the problem is too much general 

 

 18. The Supreme Court seems proud that its regulatory takings doctrine is “flexible” 

and turns on “ad hoc, factual inquiries, designed to allow careful examination and weighing 

of all the relevant circumstances.” Murr, 137 S. Ct. at 1942 (quoting Tahoe-Sierra Pres. 

Council, 535 U.S. at 322). The dissenting opinion of Chief Justice Roberts repeats this 

theme, noting that “[w]e have said often enough that the answer to this question generally 

resists per se rules and rigid formulas.” Id. at 1951 (Roberts, C.J., dissenting). This is hardly 

an endorsement of the principles of predictability and equality underlying the rule of law. 

The regulatory takings doctrine defies the idea of common law development of legal 

principles because the court refuses to explain and justify the circumstances that are 

relevant to an ad hoc determination, or to disclose how the relevant circumstances are 

weighted against each other. It, therefore, makes any coherent and predictable doctrine 

impossible. The doctrine’s ad hoc nature is precisely why it imposes social costs. 

 19. Allison Dunham, Griggs v. Allegheny County in Perspective: Thirty Years of 

Supreme Court Expropriation Law, 1962 SUP. CT. REV. 63 (1981). 

 20. Id. at 64. 

 21. Krier & Sterk supra note 13, at 40. 

 22. James E Krier, Private Property and the Future of Government Regulation: The 

Takings–Puzzle Puzzle, 38 WM. & MARY L. REV. 1143, 1147 (1997). 

 23. See PETER M. GERHART, TORT LAW AND SOCIAL MORALITY (2010). 
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language and too little contextualization to identify forms of government 

decisions, and a method or reasoning about those decisions, that 

effectively protect both private-property owners and the general public.24 

The best way out of this quagmire is to abolish the regulatory takings 

doctrine, erect doctrinal boundaries that reflect functional differences 

between various government decisions, and build a coherent doctrine 

that will best reconcile conflicting values. The following is a summary 

typology of the ideas presented in this Article that, by matching doctrine 

to the nature of government decisions, restores doctrinal order and 

reduces the costs of judicial review of government decisions affecting the 

value of property. 

 Principle 1: The Court should recognize the distinction between 

government interference with the power to exclude others from property 

and government interference with the right to use property. The former 

can be a taking (although it is often not a taking);25 the latter cannot be 

(although it ought to be protected against arbitrary or unreasonable 

government action). 

 Principle 2: Courts should recognize that many cases now thought to 

involve a permanent physical invasion are takings cases, because 

(following Principle 1) the government has wrongfully taken the power 

to exclude. Government may wrongfully take the common law power to 

exclude by eminent domain or by regulation, and each is a taking of 

property that requires compensation. (Ironically, the phrase “regulatory 

taking” is an apt description of regulations that wrongfully take away the 

common law power to exclude, but it is inapt when applied, for example, 

to land-use regulations). 

 Principle 3: Accordingly, the distinction that is thought to exist 

between temporary and permanent takings ought to be abolished. If the 

government unlawfully takes the power to exclude, it is a taking, and 

compensation should be paid even if it is only a temporary taking. If the 

government regulates the use of land, the length or term of the regulation 

must be measured against the state interest being protected, but the 

length or term of the regulation is not an independent source of the 

regulation’s invalidity. 

 

 24. An analyst who is looking for a way to start the reconstruction of legal doctrine 

would be well advised to consult WILLIAM A. FISCHEL, REGULATORY TAKINGS: LAW, 

ECONOMICS, AND POLITICS (1995), for he understands what the court is doing but is not 

blinded by, or wedded to, the legal doctrine. 

 25. In other words, interfering with the power to exclude is a necessary, but not a 

sufficient, condition for a constitutional taking. On the distinction between interfering with 

the power to exclude that is a taking and interference with the power to exclude that is not 

a taking, see infra notes 68–73. 
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 Principle 4: Government exactions should be addressed under a 

doctrine that applies the principles of unconstitutional conditions to 

government land-use permits, a doctrine distinct from the doctrine 

applicable to land-use regulations. 

 Principle 5: Government regulation of land-use decisions, other than 

exactions, ought to be addressed under the Due Process and Equal 

Protection Clauses. 

 Principle 6: Other government decisions that affect the value of 

private property ought to be grouped into categories that reflect the 

functional problem they present; they ought to be addressed with 

doctrine that fits that functional problem and the value-propositions that 

must be resolved to address the problem. For example, cases in which the 

government has committed tortious conduct should be addressed under 

tort law analysis; cases in which the government is engaged in 

enterprises that create a nuisance ought to be addressed under nuisance 

law analysis; and other government enterprises ought to be addressed by 

defining the appropriate scope of government action. 

The recent Murr case, discussed in the next section (Section II), 

provides a convenient illustration of the social costs of the regulatory 

takings doctrine. The case got to the Supreme Court only because of the 

rhetoric of regulatory takings. Murr grabs our attention because the 

eight justices who decided the case agreed that the property regulation 

at issue was constitutionally benign; the justices disagreed only about 

the doctrinal basis for their agreement, an abstract doctrinal detour 

unconnected to the functional issue they had to address.26 A simple 

functional analysis would have shown that this case had no legs and 

would have revealed the doctrinal disarray underlying the regulatory 

takings doctrine. 

In Section III, I argue that the doctrine of regulatory takings 

wrongfully ignores two crucial distinctions: one is the important 

distinction between the power to exclude and the right to use; the other 

is the important distinction between the government’s taking power and 

the government’s police power. The two distinctions are conjoined. The 

government uses its taking power when it wrongfully takes the power to 

exclude; it uses its police power when it takes the right to use or 

otherwise injures an owner. Compensation follows the government’s use 

of its takings power; invalidation follows the government’s wrongful use 

of its police power.27 By ignoring these distinctions, the regulatory 

takings doctrine creates a hybrid system that is unsustainable because 

 

 26. See 137 S. Ct. at 1946−48. 

 27. Invalidation also follows under the Takings Clause if the taking is not for a “public 

use.” U.S. CONST. amend. V. 
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it is unintelligible under the Constitution, a theory of compensation for 

government acts that are not takings. I also explain that the regulatory 

takings doctrine arose from a mistaken reading of the famous 

Pennsylvania Coal Co. v. Mahon,28 wrongly ripping the language of that 

case from its factual context. In that case, there was an actual taking (not 

a regulatory taking) because the state took valuable contract rights that 

the property owners had bought from the state (and others).29 Contrary 

to common belief, the Mahon case did not deviate from the original 

constitutional understanding or provide a basis for the regulatory 

takings doctrine, and the Supreme Court should never have resurrected 

Mahon as support for the regulatory takings doctrine. When the Court in 

Penn Central misinterpreted Mahon to allow the Takings Clause to also 

apply to government regulation of land use, it made a major doctrinal 

mistake. 

Finally, in Section IV, I explore the social costs of the regulatory 

takings doctrine. The regulatory takings doctrine is a political doctrine 

meant to appease property rights advocates. Many seem to think that 

because property owners rarely prevail under the doctrine, the doctrine 

does little harm. This is incorrect. The harm is not just the uncertainty 

created by the doctrine; the harm is that the uncertainty provides a cover 

for lawsuits that should never be brought, for settlements that are mere 

holdups, and for doctrinal debates that should never occur. More 

importantly, the regulatory takings doctrine impedes the search for 

coherent and predicable restraints on government regulation of land use, 

imposing opportunity costs because of the uncertainty that could be, but 

is not being, successfully addressed. Lastly, the regulatory takings 

doctrine, by suggesting that the government is responsible if the value of 

property goes down, subverts our understanding of the meaning of 

property and ownership. It suggests that property owners can look to the 

Constitution to protect them from the risks of ownership, while property 

owners reap all the rewards. Although it may be wise for the government 

to build safety nets to protect owners from the risk of ownership, that 

protection is not enshrined in the Constitution. 

II. THE MURR EXAMPLE 

In Murr v. Wisonsin,30 the Supreme Court considered a zoning 

regulation designed to preserve the scenic beauty of the St. Croix river, 

which forms the border between Wisconsin and Minnesota. The case was 

 

 28. 260 U.S. 393 (1922). 

 29. Id. at 412. 

 30. 137 S. Ct. 1933 (2017). 
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brought by one of four siblings whose parents had given them property 

along the river. The Murr parents bought adjacent lots but held them 

separately, one in their own name and one in the name of their family 

business. When they bought the lots, no building restrictions encumbered 

their purchase. However, subsequent rezoning along the river required 

minimum lot sizes of an acre of usable space for development.31 

Significantly, the new restrictive zoning was applied only 

prospectively, which was consistent with the approach generally taken 

when regulatory changes affect preexisting expectations. Under these 

grandfather rights, neither the Murrs nor future purchasers of either lot 

were subject to the new minimum-lot-size regulations. As long as the lots 

were owned separately, the Murrs and subsequent owners could develop 

their lots without governmental restriction.32 

However, the new zoning law also provided that if the two properties 

came under common ownership, the two properties would merge into one, 

and the conjoined parcels would be subject to the minimum-lot-size 

restriction.33 Moreover, once the properties were merged, the buyer of 

any portion of the property would be subject to the lot-size restriction.34 

The merger provision proved to be costly for the Murrs. Although they 

could have kept the two lots in separate hands so that the 

minimum-lot-size requirements did not apply, when the parents deeded 

both lots to their children, putting the two lots under common ownership, 

they triggered the merger provision, with its attendant effects. Thus, 

although the children could build any sized house on any part of their 

merged properties, if they sold part of the merged properties, the buyer 

would be subject to the minimum-lot-size restrictions and would not have 

the acre of usable land needed for putting a house on the property. This 

effectively reduced the children’s ability to sell one of the lots to develop 

the other lot. The children then claimed that their property had been 

taken because the minimum-lot-size restriction would reduce the value 

 

 31. Id. at 1939–40. 

 32. Id. at 1940. The ordinance provided: 

Lots of record in the Register of Deeds office on January 1, 1976 or on the date 
of the enactment of an amendment to this subchapter that makes the lot 
substandard, which do not meet the requirements of this subchapter, may be 
allowed as building sites provided that the following criteria are met: (a) 1. The 
lot is in separate ownership from abutting lands, or 2. The lot by itself or in 
combination with an adjacent lot or lots under common ownership in an existing 
subdivision has at least one acre of net project area. 

Murr v. St. Croix Cty. Bd. of Adjustment, 796 N.W.2d 837, 842 (Wis. Ct. App. 2011). 

 33. Murr, 137 S. Ct. at 1940. 

 34. Id. 
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of part of the property.35 Hence, the issue facing the Supreme Court 

under the regulatory takings doctrine was whether the state-required 

merger of the two lots into one was a taking of their property because it 

subjected the combined property to the minimum-lot-size regulation, 

thereby rendering substandard lots unusable for development.36 

This was not an arbitrary or overreaching government regulation.37 

The minimum-lot-size restriction was only applied prospectively, taking 

nothing from an existing or future owner of either of the lots.38 The 

merger provision was a common way of preventing developers from 

evading the regulation by buying up separate lots and treating them as 

if they were grandfathered in to avoid the minimum-lot-size regulation. 

Moreover, the Murrs could have avoided the effect of the merger 

provision by putting the two lots in separate hands, perhaps setting up a 

corporation to own one of the lots or by selling one of the lots and giving 

the money to their children. The government dealt with the Murrs and 

other landowners along the river in unobjectionable, reasonable ways 

given the legitimate public objective of preserving the scenic beauty of 

the river.39 

The regulation was so reasonable that none of the eight justices who 

decided the case thought that the government had treated the Murrs 

wrongfully. In his dissent, Chief Justice Roberts (joined by Justice 

Thomas and Justice Alito) agreed with the result, noting that the 

“majority [of justices] presents a fair case that the Murrs can still make 

good use of both lots, and that the ordinance is a commonplace tool to 

preserve scenic areas . . . for the benefit of landowners and the public 

alike.”40 All of the justices, as well as the Wisconsin courts, agreed that 

 

 35. Although the relevant regulation allowed the Murr children to apply for a variance, 

the variance was denied. Id. at 1941. 

 36. Id. 

 37. Richard Epstein disagrees. See Epstein, supra note 3. To him, “A simple mistake 

in conveyancing, easily avoided, should not wipe out development rights that any other 

owner could possess over the undeveloped parcel.” Id. at 151. His account centers on the 

dilemma the Murrs faced after their two lots merged. My account focuses on the fact that 

the state had a good reason to declare merged lots to be a single piece of property, and on 

the fact that the state did not require the lots to be merged. The choice, although perhaps 

mistaken, was, as Professor Epstein admits, the Murr’s choice. Id. 

 38. The regulation thus protected both existing and future uses of the property, which 

is a common zoning practice. On constitutional and regulatory practice requirements of 

grandfathering, see Christopher Serkin, Existing Uses and the Limits of Land Use 

Regulation, 84 N.Y.U. L. REV. 1222 (2009). 

 39. Indeed, the Wisconsin Supreme Court did not even accept a petition to review the 

lower court judgment upholding the regulation. See Murr v. St. Croix Cty. Bd. of 

Adjustment, 803 N.W.2d 849 (Wis. 2011).  

 40. Murr, 137 S. Ct. at 1950 (Roberts C.J., dissenting). 
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the government regulation was appropriate. The disagreement between 

the majority and dissenting justices was only about the method of 

determining how one defines the relevant property for the purposes of 

the regulatory takings doctrine.41 The plaintiff argued that because the 

merger provision greatly reduced the value of one of the lots it constituted 

a taking of that lot. The defendant argued that the relevant property for 

purposes of determining whether a taking occurred was the merged lot, 

in which event the value of the property was not significantly 

diminished.42 What the justices disagreed about is whether the definition 

of the relevant property was a matter of constitutional definition (the 

majority position) or state law (the dissenting position).43 

The justices took their eye off the ball, illustrating one cost of the 

regulatory takings doctrine. The pragmatic, functional issue in Murr was 

whether the merger provision affected a taking or was otherwise 

unlawful, for it was the merger provision that reduced the owner’s 

property value, and addressing that issue does not depend on a definition 

of the property that was allegedly taken. The regulatory takings doctrine 

served as a trap into which the justices fell, framing the issue in ways 

that had little relationship to whether the government regulation should 

be allowed without compensation. The relevant government action was 

the merger provision, and it is the merger provision that should have 

been the focus of the analysis. The regulatory takings doctrine simply 

does not provide a method of analysis that matches doctrine with the 

problem before the courts, for it frames the issue by the definition of the 

property at issue, a framing that was irrelevant to whether the 

regulation should be permitted or should trigger the compensation 

requirement. 

The case nicely illustrates why the regulatory takings doctrine has 

failed. The nub of the doctrinal problem, as all acknowledge, is clear: the 

idea that a regulation might go too far, and therefore, become a taking, 

depends on how one defines the property that is subject to regulation. 

This is called the denominator problem, because the percent of property 

 

 41. See id. 

 42. Id. at 1939, 1941 (majority opinion).  

 43. See id. at 1950 (Roberts, C.J., dissenting). Several recent articles take these 

doctrinal questions seriously. Maureen (Molly) E. Brady, Penn Central Squared: What the 

Many Factors of Murr v. Wisconsin Mean for Property Federalism, 166 U. PA. L. REV. 53 

(2017); Daniel A. Farber, Murr v. Wisconsin and the Future of Takings Law, 2017 SUP. CT. 

REV. 115 (2017); Gavin S. Frisch, What Is the Relevant Parcel?, Clarifying the “Parcel as a 

Whole” Standard in Murr v. Wisconsin, 12 DUKE J. CONST. L. & PUB. POL’Y SIDEBAR 253 

(2017); Stewart E. Sterk, Dueling Denominators and the Demise of Lucas, 60 ARIZ. L. REV. 

67 (2018); Nicole Stelle Garnett, From a Muddle to a Mudslide: Murr v. Wisconsin, 2017 

CATO SUP. CT. REV. 131 (2017). 
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value that was taken is greater when the denominator is lower; owners 

want to define the affected property narrowly in order to increase the 

percentage by which the property was taken.44 In the context of Murr, 

that question focuses on the unanswerable question of whether the 

merged lots should be treated as one parcel of property or two. If the 

merged lots were the relevant property, their value was not adversely 

affected by the restriction that significantly. If the second lot was the 

relevant property, its value had been substantially reduced, and the 

regulatory takings doctrine might be viable. By what constitutional or 

state law reasoning are we to know which property matters? The 

disagreement among the justices over a matter that was irrelevant to the 

central question of whether to limit state power to merge two lots into 

one shows the disarray of the regulatory takings doctrine. The problems 

with the regulatory takings doctrine run deeper, as the Murr opinion 

makes clear. 

To be sure, the regulatory takings doctrine identifies the relevant 

values. As Justice Kennedy stated for the majority, “Property rights are 

necessary to preserve freedom, for property ownership empowers persons 

to shape and to plan their own destiny in a world where governments are 

always eager to do so for them.”45 On the other hand, government has the 

right to “adjust[] rights for the public good.”46 This tension between 

private property rights and government activity, which is well 

recognized,47 would suggest that the relevant methodology ought to 

provide a way of reasoning about these conflicting values. Yet, the 

doctrine does little to explain how one reasons about accommodating 

diverse values.48 

 

 44. For a discussion of the denominator problem and possible solutions, see Elisabeth 

H. Carter, Murr v. Wisconsin: A Victory for “Fairness and Justice” in Regulatory Takings 

Denominator Analysis, 42 HARV. ENVTL. L. REV. 287 (2018); John E. Fee, Unearthing the 

Denominator in Regulatory Taking Claims, 61 U. CHI. L. REV. 1535 (1994). For a time, it 

was thought the Supreme Court might be willing to separate property into smaller parcels 

on a conceptual basis, which would make a “taking” easier to find. However, the Supreme 

Court eventually rejected that idea. Carter, supra, at 297. 

 45. Murr, 137 S. Ct. at 1943 (majority opinion). 

 46. Id. (quoting Andrus v. Allard, 444 U.S. 51, 65 (1979)). 

 47. See, e.g., Krier & Sterk, supra note 13, at 82 (endorsing “a commitment to strong 

rights of private property, on the one hand, and a commitment to an activist state, on the 

other”). 

 48. The doctrine is beset with many other difficulties. If government action 

simultaneously burdens and benefits property, how should a court view the benefits when 

determining whether the burdens are justified? In Penn Central, 438 U.S. 104, the Supreme 

Court seemed to offset the burdens the regulation put on the property by also counting the 

benefits the regulation gave the property. This is generally not done in an eminent domain 

case, where the compensation is determined by the value of the property at the time it is 
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In fact, it is difficult to even call regulatory takings a doctrine, at least 

if one considers doctrine to be a coherent statement directing one’s 

reasoning about conflicts of this kind. Mostly the “doctrine” consists of 

abstract language disconnected from an analysis of the values that ought 

to define the limits of government power, one that lacks an internal 

means of application. The “doctrine” is supported by what the Supreme 

Court now calls “guidelines,” but which used to be called “categorical” or 

“per se” rules. First, “with certain qualifications . . . a regulation which 

‘denies all economically beneficial or productive use of land’ will require 

compensation.”49 This is the so-called Lucas test, named after a case in 

which all of the burdens of protecting the homes from erosion on a barrier 

reef were placed on a single landowner (which surely violates the Equal 

Protection Clause).50 As others have noted, however, even that guidance 

is of limited value.51 The so-called “wipeout” rule of Lucas could apply 

when the government wipes out all economically beneficial and 

 

taken and is not offset by the fact that the government’s use of the property might actually 

increase the future value of the land that was not taken. If the government takes land for 

a highway, the government is not allowed to argue that the land not taken will eventually 

be more valuable. As long as regulatory takings are thought of as a form of taking, this 

different treatment seems to be unexplainable. Further, if the government takes property 

by eminent domain, the government must compensate the current owners of the land; when 

that owner sells her land, the new owner, having less to buy, cannot complain about the 

taking. Yet, in the regulatory takings doctrine, a wrongful regulation is not made rightful 

by the passage of time or by a subsequent purchase of the property with notice of the 

unlawful burden on the property. According to Palazzolo v. Rhode Island, 533 U.S. 606 

(2001), were the rule otherwise, “postenactment transfer of title would absolve the State of 

its obligation to defend any action restricting land use, no matter how extreme or 

unreasonable.” Id. at 627. The fact that the wrong is not extinguished suggests that the 

wrong is not in the failure to compensate but in the regulation itself. That in turn would 

indicate the defect in the government regulation must be found somewhere outside the 

Takings Clause. 

 49. Palazzolo, 533 U.S. at 617 (quoting Lucas, 505 U.S. at 1015). 

 50. Lucas, 505 U.S. at 1008. The South Carolina regulation at issue in that case 

required new houses and houses that replaced existing houses on a barrier reef be set back 

from the tidal line as a measure of protection against erosion. Because the regulation was 

passed after the barrier reef had been fully developed with houses, it affected only one 

landowner, without an immediate impact on existing owners. Id. Singling out one 

landowner to bear all the burdens of preventing erosion was a misuse of the political process 

because it minimized political opposition to the regulation. The regulation would not have 

been politically viable if it had immediately affected a large number of homeowners; indeed, 

after Hurricane Hugo destroyed many of the homes on the barrier reef, and many 

landowners were required to honor the setback rule, the regulation was withdrawn. 

Vicki L. Been, Lucas v. The Green Machine: Using the Takings Clause to Promote More 

Efficient Regulation, in PROPERTY STORIES 221 (Gerald Korngold & Andrew P. Morriss, 

eds., 2d ed. 2009). Passing regulation that would not otherwise be possible by applying the 

regulation to only one person seems to be arbitrary regulatory categorization. 

 51. Krier & Sterk, supra note 13, at 61. 
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productive use of property, or it could apply when the land is left 

valueless. Moreover, government regulations that prohibit common law 

nuisance do not give rise to liability even if the landholder’s productive 

use of the land is greatly decreased.52 

Second, it is sometimes thought that another categorical rule applies 

when the government has physically occupied property permanently. 

Although that category of categorical regulations has a strong pedigree 

in Supreme Court cases, the Supreme Court has now dropped that 

category, and for good reason. That category is made up of cases that are 

not regulatory takings at all. The Supreme Court has buried that 

category because, as I argue below, the government, by wrongfully taking 

the power to exclude, has, in fact, taken the property.53 Those are cases 

that are undoubtedly in the category of eminent domain cases. 

Beyond that “guidance” the Court is to look at a complex of factors: (1) 

the economic impact of the regulation on the claimant, (2) the extent to 

which the regulation has interfered with an owner’s distinct investment 

backed expectations, and (3) the character of the government 

regulation.54 This test is not so much wrong as vacuous, providing no 

guidance about how to reason about the relationship between private and 

public interests. As two prominent chroniclers of the regulatory takings 

doctrine put it, because the weight and import of the relevant factors, and 

the relationship between them, are unknown, “It would dignify the 

approach too much to describe it as a multi-factoral test or even a 

balancing test. All one can say for certain is that the method is ad hoc.”55 

The result is a doctrine that makes it easy for property owners to make 

a facial claim of a regulatory taking without regard to the nature or 

function of the government action. A property owner need only allege that 

their property value has been lost and their expectations disrupted. 

The social costs of this approach stem from the doctrine’s vacuity. As 

I will show below, property owners of all kinds have used the economic 

impact prong of regulatory takings to bring cases that, even if eventually 

dismissed, impose social costs. The focus on the property owner’s 

 

 52. Lucas, 505 U.S. at 1029−30. The rationale is that restrictions on ownership that 

stem from “background principles of the State’s law of property and nuisance” are a 

pre-existing burden that the owner has no right to complain about. Id. This exception is 

required to recognize that prior Supreme Court cases have permitted regulation that closed 

down a brickyard as a public nuisance. Hadacheck v. Sebastian, 239 U.S. 394, 404 (1915); 

see also Mugler v. Kansas, 123 U.S. 623 (1887). 

 53. See infra text accompanying note 100. 

 54. The three factors are derived from Penn Central Transportation Co. v. New York 

City, 438 U.S. 104, 124. The three-factor test was further explained in DAVID A. DANA & 

THOMAS W. MERRILL, PROPERTY: TAKINGS 132 (2002). 

 55. Krier & Sterk, supra note 13, at 45. 
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economic interests and expectations has diverted attention from the third 

prong, the character of the government regulation (which, as I have said, 

is an unexplored dimension of these cases) because it provides no way of 

knowing which characteristics of government regulation matter, or the 

social values that the government’s power to regulate is upholding. 

The problem is methodological and normative. First, the regulatory 

takings doctrine relies on stock phrases rather than reasoned analysis 

about how government should act when it regulates property use. These 

stock phrases are a brief writer’s dream but do little to articulate the 

nature of the relevant analysis. The most frequently used stock phrase 

in the regulatory takings arsenal is, in the words of Justice Roberts, that 

the “Takings Clause protects individuals from being forced to bear the 

full weight of actions that should be borne by the public at large.”56 This 

phrase serves as an apt justification for the compensation requirement 

when the government exercises its eminent domain power or takes 

permanent physical possession of private property (a taking of the power 

to exclude). However, it provides no test for determining whether 

compensation is required by the Constitution when the government has 

simply regulated land or otherwise affected the value of property. It 

provides no workable method of determining in what other contexts the 

government ought to bear the full weight of its actions. That phrase 

enables property owners to easily allege that government action imposes 

undue burdens, but as I will show below, it only adds to the vacuity of 

the regulatory takings idea. A justification for the outcome of a decision 

should not be confused with a basis on which decisions can be made. 

Reasoning about the relative weight of property and collective interests, 

not slogans, should determine the outcome of cases. 

Moreover, while the regulatory takings doctrine robs the law of a 

meaningful methodology, it robs public and legal discourse of a 

meaningful debate about the goals and limits of government protection 

of important social values. The Murr case, of course, is but one dot in the 

mosaic of the misshapen doctrine that we call regulatory takings. Taken 

alone, the social costs of the regulatory takings doctrine might not seem 

great, but to see the entire mosaic, we must step back and understand 

the cases in the context of the doctrine’s many permutations. If we hold 

Murr up to the light of judicial struggles, we see major problems with the 

 

 56. Murr, 137 S. Ct. at 1960 (Roberts, C.J., dissenting); see also Monongahela 

Navigation Co. v. United States, 148 U.S. 312, 325 (1893) (stating that the Takings Clause 

“prevents the public from loading upon one individual more than his just share of the 

burdens of government”); Penn Cent. Transp., 438 U.S. at 123 (stating that the government 

should not impose burdens of property that force an owner “to bear public burdens which, 

in all fairness and justice, should be borne by the public as a whole”). 
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regulatory takings doctrine. It is time to retire the regulatory takings 

doctrine and start afresh to find limits on government action that better 

define how to accommodate private and public interests. 

III. ANALYZING CONSTITUTIONAL PROPERTY 

When the government takes private property for public use it is 

required by the Takings Clause of the Constitution to compensate the 

owner. Under the standard conception, when the government uses this 

power to transfer ownership from a private owner to the state in order to 

build a highway, defense installation, or pipeline, it is required to 

compensate the owner. What about when the government does not take 

the property in that way, but simply regulates the owner’s use of the 

property or otherwise influences the value of the property? Must the 

government then compensate the owner for the decreased value of the 

property occasioned by the government action? 

The regulatory takings doctrine suggests that the government must, 

under some poorly defined circumstances, compensate the owner when 

the government regulates the use of property. At first glance, this 

approach seems facially logical. After all, if the government takes 

property by transferring ownership from a private owner to the state, it 

has taken the value of the property. If regulation has the same effect of 

reducing the value of the property to zero (or close to zero), why would it 

not be a taking? Identical effects ought to be given identical treatment, 

or so the argument goes. This is, as we will see, a false analogy. 

A. The Conceptual and Analytical Problems 

Before we look more closely at the social costs of the regulatory takings 

doctrine, consider its weak conceptual and analytical foundations. 

1. Exclusions and Use Are Different 

Conceptually, an important distinction separates the government’s 

takings power and the government’s police power, a distinction that is 

recognized in the legal regimes of many, if not most, countries.57 Private 

property consists of two types of enablements, exclusion powers and use 

 

 57. For a useful survey of the legal approaches to takings (expropriation) and 

regulation (deprivations) in various countries, see A.J. VAN DER WALT, PROPERTY AND THE 

CONSTITUTION (2012) and A.J. VAN DER WALT, CONSTITUTIONAL PROPERTY LAW (2011); see 

also Byrne, supra note 11, at 111−14. The point of referring to the law in other countries is 

not that the United States law ought to align itself with the law of foreign countries. It does 

suggest, however, that the method of reasoning adopted by other countries to determine 

the appropriate role of government in relation to private property is relevant to the method 

of reasoning that might be used in the United States. 
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rights. They are distinct and ought to be kept separate. Without any 

power to exclude, one does not have private property, and to the extent 

that the power to exclude is wrongfully taken, the government has taken 

something essential to the concept of ownership. Without the power to 

exclude, an owner is denied the central attribute of ownership and 

property, the right to make decisions about the property, for any decision 

can be overridden by actors who enter the property. Because the right to 

make decisions about the property is central to the social function of 

property,58 and because the power to exclude is central to the right to 

make decisions, the power to exclude is essential to the social function of 

property. 

The right to use property is different. Although regulating the right to 

use property determines the value of the property, it does not challenge 

ownership of the property.59 Indeed, the idea of private property is to 

designate a person to make decisions about how the property will be used 

so the person has the incentive to take responsibility for the value of the 

property. The concept of property does not guarantee that the property 

will be valuable. It guarantees only that the owner will reap the rewards 

and suffer the losses of value. Use decisions are subject to the market and 

do not protect the owner from decisions that the well-functioning market 

does not reward. Use decisions are expected to be affected by external 

events over which the owner has no control. 

Conceptual confusion stems from the fact that when the government 

takes property through eminent domain, the owner receives 

compensation for the value of the property taken. This action induced 

some people to believe that the Takings Clause is designed to protect the 

value of property, but this confuses cause and effect with rights and 

remedies. The decrease in value of property is not the right that is 

protected by the Takings Clause, nor does the decrease in value 

determine whether a taking has occurred. The taking, when there is one, 

is an ownership right, not a value right. A taking occurs if the 

 

 58. GERHART, supra note 15, at 96. 

 59. The Supreme Court came close to recognizing the relevant distinction in 

Tahoe−Sierra Preservation Council, Inc., where the Supreme Court reasoned that “[t]he 

text of the Fifth Amendment itself provides a basis for drawing a distinction between 

physical takings and regulatory takings.” Tahoe−Sierra Pres. Council, Inc., 535 U.S. at 321. 

Here, the Court recognized the distinction between physical takings (which take the right 

to exclude) and regulations (which affect only property values) but did not recognize that 

this distinction leaves the regulatory takings doctrine without a constitutional home. In its 

decision, the Supreme Court honored the distinction by holding that, despite its effect on 

the value of property, a ban on all development in the Lake Tahoe basin was not a 

regulatory taking because it was temporary and was necessary to provide a public good. Id. 

at 306. 
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government wrongfully takes away the power to exclude, even if the 

value of the power is small. For example, requiring an apartment owner 

to allow cable companies to string their cables across property is a taking 

(because it is taking the apartment owner’s power to exclude the cable 

company), even though the value that is taken is quite small.60 When the 

government takes property by wrongfully taking the power to exclude, 

compensation for the property’s value is the remedy, but not the grounds 

for finding that a taking has occurred. 

Support for the regulatory takings doctrine sometimes takes the form 

of a false equivalency argument; it is argued that the regulatory takings 

doctrine avoids an end run around the Takings Clause by interdicting 

government regulations that are equivalent to a taking.61 This circular 

argument62 also assumes that the Takings Clause protects the value of 

property, so that the regulatory Takings Clause should, equivalently, 

protect the value of property when no taking occurs. However, as I have 

just shown, the Takings Clause protects only the power to exclude; 

compensation is the remedy for that taking. Under the equivalency 

argument, if the government takes the power to exclude, then a 

regulation that takes the power to exclude is a taking and is covered by 

the Takings Clause (which requires compensation). However, 

government action that reduces the value of property is not equivalent to 

taking the power to exclude. 

The distinction between restriction on the power to exclude and 

restrictions on the right to use property has run throughout takings 

jurisprudence. The Supreme Court, in Loretto, recognized that the power 

to exclude “has traditionally been considered one of the most treasured 

strands in an owner’s bundle of property rights,”63 a sentiment repeated 

in other cases. Also, in Horne v. Department of Agriculture,64 the Court 

held that raisin growers could be compelled not to sell raisins but could 

 

 60. See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982). 

 61. DANA & MERRILL, supra note 54, at 4. Lucas, 505 U.S. at 1014 (“[I]f the protection 

against physical appropriation of private property was to be meaningfully enforced, the 

government’s power to redefine the range of interests included in the ownership of property 

was necessarily constrained by constitutional limits.”); First English Evangelical Lutheran 

Church of Glendale v. Cty. of Los Angeles, 482 U.S. 304 (1987) (repeating equivalency 

argument in the context of government response to a natural disaster). 

 62. One cannot use the equivalency arguments without knowing the referent to which 

equivalency is being determined. Saying that B must be prohibited in order to protect A 

assumes that the person making the argument has established what A is. B cannot be 

established and then used to justify the definition of A. Once one recognizes that the 

Takings Clause protects the right to exclude, then taking the right to use cannot be 

equivalent. 

 63. Loretto, 458 U.S. at 435. 

 64. 135 S. Ct. 2419 (2015). 
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not be required to give them to the government.65 “[T]hat distinction,” 

according to Chief Justice Roberts, “flows naturally from the settled 

difference in our takings jurisprudence between appropriation and 

regulation. A physical taking of raisins and a regulatory limit on 

production may have the same economic impact on a grower. The 

Constitution, however, is concerned with means as well as ends.”66 Yet 

despite the recognition that “[i]nvasion compromises the power to 

exclude,”67 neither courts nor legal analysts have understood the 

implications of the distinction between exclusion powers and use rights.68 

Succinctly put, government regulation that reduces the value of 

property is not a relevant characteristic of a taking.69 The relevant 

characteristic of a taking is an unlawful limitation on the power to 

exclude, and that does not occur when restrictions affect only the use of 

the property. As I have said, a taking of the power to exclude can be 

accomplished by a regulation.70 Thus, the construction of a 

government-authorized dam that flooded private land is a taking by 

 

 65. Id. at 2424. 

 66. Id. at 2428. 

 67. Krier & Sterk, supra note 13, at 84. 

 68. Perhaps the problem is that the Supreme Court diverted attention from the 

distinction in Lake Tahoe when it held that a temporary moratorium on development in the 

Lake Tahoe basin was not a taking because it was only temporary. 535 U.S. at 342. The 

restriction in Lake Tahoe was a restriction on use, not a restriction on exclusion, so it should 

not be equated with the physical occupation cases or with eminent domain. See id. at 306. 

The opinion in Lake Tahoe led courts and legal analysts on a search for the distinction 

between permanent and temporary restrictions, although the germane distinction was 

between the power to exclude (which was not adversely affected) and the right to use (which 

might be justified if there was an important social reason for the ban on development by its 

temporary nature). Id. at 324−25. 

 69. As a result, even though a great deal of value was wiped out when a regulatory 

agency prohibited development in the Lake Tahoe basin, the regulation was permitted by 

the Supreme Court even after Lucas. Id. The Supreme Court was not making a statement 

(as is conventionally thought) about temporary takings; the Court was recognizing that 

restrictions on land use are not takings at all. The length of the government regulation is 

relevant to the government action, of course, because its impact must be weighed against 

the reason for the regulation, but because the regulation did not disrupt the right to 

exclude, it should not be classified as a taking. 

 70. That is why two prominent legal analysts conclude that “permanent physical 

occupations . . . look very much like explicit takings in which compensation follows as a 

matter of course.” Krier & Sterk, supra note 13, at 55. Because they take the right to 

exclude, they are takings. Kaiser Aetna v. United States, 444 U.S. 164 (1979); Loretto, 458 

U.S. at 419; State v. Alderwoods, Inc., 366 P.3d 316 (Or. 2015) (holding that the government 

removal of two driveways by an owner with common law rights to the driveways is a taking). 
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regulation because it took the owner’s power to exclude outside of the 

normal eminent domain process.71 

If the regulatory takings doctrine was confined to regulations that 

unlawfully limit the power to exclude, the doctrine would be 

unobjectionable; the regulation would violate the Takings Clause 

because the government would have unlawfully taken the power to 

exclude. It is not the fact of a regulation that constitutes a taking; it is 

the unlawful restriction on the power to exclude that constitutes a taking. 

The Takings Clause protects the power to exclude from wrongful 

government action, and the government must compensate the owner for 

taking that power, but recognition of the right is not meant to protect the 

value of property itself. The government is paying to make lawful the 

unlawful taking of the power to exclude.72 

2. Rightful Limitations on Exclusions 

The distinction between exclusion and use helps us further clarify 

several points that recognize important distinctions in constitutional 

property: that some government restrictions on exclusion powers are 

rightful, that we must distinguish between physical takings and 

government nuisance, that not all government compensation is for a 

taking, and that exactions are not takings. I turn to these points now. 

To be clear, taking the power to exclude is a necessary but not 

sufficient condition for a taking to occur. The point I have made thus far 

is that if no power to exclude is taken, there is no taking, which makes 

an interference with the power to exclude a necessary condition for 

finding a taking. Not all regulations of the power to exclude are takings, 

and the analytical framework recommended here requires a court to 

determine whether a particular limitation on the power to exclude is 

unjustified, and therefore, wrongful. For years, courts and legislatures 

have been limiting the power to exclude without having to face claims 

that the restriction on the power to exclude was a taking. It has been 

understood, for example, if a business holds itself out as inviting 

customers, the power to exclude is not wrongfully taken if the law 

restricts the basis on which customers can be excluded.73 Restricting the 

 

 71. Pumpelly v. Green Bay Co., 80 U.S. 166 (1872). The case was decided before the 

Takings Clause was made applicable to the states, but it was decided as a takings case 

under the similar Wisconsin constitutional provision. Id. at 176−77; Horne, 135 S. Ct. at 

2419 (regulation that required raisin growers to turn over a part of their crop to the 

government so that the government might maintain stable markets is a taking). 

 72. A taking can be accomplished by government occupation or possession of the 

property, or by government regulation that unlawfully takes the right to exclude, but the 

central character of these acts is its effect on the power to exclude. 

 73. See Pruneyard Shopping Ctr. v. Robins, 447 U.S. 74 (1980).  
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power of those who offer public accommodations to exclude on the basis 

of race is not a wrongful taking in any constitutional sense. For centuries, 

common carriers have had their power to exclude limited at common law 

without a constitutional murmur. Indeed, the Restatement of Property 

catalogs over ninety limitations on the power to exclude for law 

enforcement or other public policy reasons, and none of them has been 

considered to be a taking requiring compensation. 

Because the Supreme Court has not recognized the distinction 

between an owner’s power to exclude and the owner’s right to use 

property, it has not had to face the question of which restrictions on the 

power to exclude are wrongful (requiring compensation) and which are 

justified by the value of access that underlies the concept of property. The 

Supreme Court’s decisions tell the story. On the one hand, requiring an 

apartment owner to allow a cable company to string its wires across the 

apartment is a wrongful taking, and therefore requires compensation.74 

Also, to require the owner of a private waterway channel to allow others 

to use the channel is a wrongful taking.75 On the other hand, the common 

law analysis of the power to exclude serves as a background measure that 

permits the government to reduce the power to exclude without violating 

the Takings Clause.76 Similarly, incursions on the power to exclude that 

protect other constitutional values, like the right to free speech and 

assembly, are not wrongful takings that require compensation.77 

The pattern that seems to emerge from decided cases turns on how the 

owner uses her property and the public interest in limiting the power to 

exclude. The quasi-public use of private property, as for a shopping 

center, reduces an owner’s power to exclude, as does the breadth of any 

limitation on the right to exclude, and the importance of the public 

interest in allowing access to the property. In any event, the balance 

between the wrongful taking of the power to exclude and public policy 

 

 74. See Loretto, 458 U.S. at 421.  

 75. Kaiser, 444 U.S. at 164. On the other hand, no wrongful compensation is required 

when a government entity stored or transported water in a riverbed that runs through a 

landowner’s land because existing riverbeds were historically considered common property 

on which others could store or transport water. S.W. Sand & Gravel, Inc. v. Cent. Ariz. 

Water Conservation Dist., 212 P.3d 1 (Ariz. Ct. App. 2009); W. Maricopa Combine, Inc. v. 

Ariz. Dep’t of Water Res., 26 P.3d 1171 (Ariz. Ct. App. 2001); Palmer v. Atl. Coast Pipeline, 

LLC, 801 S.E.2d 414 (Va. 2017) (requiring owner to permit public utility on property to 

survey for pipeline not a taking). 

 76. In addition, by common sense and common understanding, forfeiture provisions, 

although they take the power to exclude, permit the seizure of property used in the 

commission of a crime and are not takings; nor are taxes or fees on property. DANA & 

MERRILL, supra note 54, at 110−11. 

 77. Pruneyard, 447 U.S. at 74. 
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limitations on the right to exclude is exactly the line that the Supreme 

Court must draw when it applies the Takings Clause. 

3. Government Nuisances Are Not Physical Takings 

To complicate matters, the concept of a physical invasion must be 

distinguished from the concept of a nuisance. Not all government action 

that could be characterized, literally, as a physical invasion in fact takes 

the power to exclude. When “governments [are] acting in their enterprise 

capacity” or when the government intrudes “to prevent or regulate 

nuisances, to conduct environmental cleanups, or to demolish unsafe 

structures,” government is committing a physical invasion.78 Yet those 

government decisions do not interfere with the owner’s power to exclude 

nongovernment actors, and owners have never had the power to exclude 

government actors who enter property on government business.79 

When, on the other hand, the government regulates the use of 

property, it is not affecting a right that is central to the concept of 

property ownership; it simply affects the value of the property, and 

property ownership does not imply or guarantee any particular value for 

the property. When the government action decreases the value of 

property, the value is surely worthy of protection against arbitrary or 

overbearing government regulation, but the right being protected and the 

grounds of the government assertion of power are different than when 

the government wrongfully takes the power to exclude.80 When the 

government regulates the use of property, it is exercising its police power 

and is not acting unlawfully simply by lowering the value of property if 

the regulation is otherwise reasonable given its objective. It has long been 

accepted that the government is allowed to regulate private property 

uses for public benefit and that a private property owner’s right to use is 

 

 78. Krier & Sterk, supra note 13, at 86 n.218. 

 79. The distinction between taking the power to exclude and regulations that affect 

only the right to use property also has the benefit of eliminating from the idea of a taking 

government decision that might otherwise be included as takings but then subjected to a 

rule of per se legality. See DANA & MERRILL, supra note 54, at 110–21. This group includes 

navigation servitudes that exclude liability for damages to property from the federal 

regulation of navigable waters and the exclusion of damage caused by fire-control 

measures. Id. 

 80. This distinction between the power to exclude and the right to use has a long 

pedigree in constitutional property. Compare two similar looking cases. When the 

government took over a coal mine because of a labor stoppage, the Supreme Court ruled 

unanimously that the physical invasion (a taking of the power to exclude) was a taking. 

United States v. Pewee Coal Co., 341 U.S. 114 (1951). When, however, the government shut 

down a mine in order to divert the equipment and manpower to other uses, the government 

action was an invasion of the right to use and was not a taking that required compensation. 

United States v. Cent. Eureka Mining Co., 357 U.S. 155 (1958). 
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subject to governmental regulation under defined circumstances. When 

the government overreaches, the cause of the problem is improper 

regulation, not merely the effect of the regulation, and it is a mistake to 

make judgements about the cause on the basis of its effect. The object of 

constitutional protection against misuses of the police power is wrongful 

government action, not the value of property as such, and when the 

government misuses its power, the Constitution prohibits the wrong. The 

Constitution simply does not say that the government should compensate 

owners whenever judges think that non-compensated action would be 

unjust. The Constitution protects the right to own property, not the right 

to compensation. 

4. Government Compensation Is Not Always for a Taking 

Whether the Constitution requires compensation should not be 

confused with the question of whether the government pays 

compensation outside of the Takings Clause. The government regularly 

provides compensation outside of the Takings Clause and the regulatory 

takings doctrine, but those are not constitutionally required 

compensations. When the legislature has waived its sovereign immunity, 

the government compensates victims of the government’s negligence. 

That is not because the government has taken property; it simply means 

that when government employees are out in the world interacting with 

others, the government is responsible for the harm its employee’s 

negligence causes. And while the government may be responsible in 

compensation for the civil rights violations it commits, that is not 

constitutional compensation; it is compensation authorized by the 

legislature for government wrongdoing. 

In light of these conceptual distinctions between the power to exclude 

and the right to use, and between the takings power and the police power, 

the hybrid animal of the regulatory takings doctrine is neither fish nor 

fowl, and the mixture is incoherently fatal.81 

 

 81. In a recent article, Hanoch Dagan seems, perhaps inadvertently, to provide 

evidence of the incoherence. Dagan writes “to distill from each of these two doctrines 

[takings and regulatory takings] lessons potentially helpful to the other.” Hanoch Dagan, 

Eminent Domain and Regulatory Takings: Towards a Unified Theory 1 (Oct. 31, 2016) 

(unpublished manuscript), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2861844. 

His distillation shows the incoherence of trying to turn a law of takings into a law of 

compensation for other government action. In Dagan’s account, both doctrines seek to 

determine when and what individuals must sacrifice for the common good, but in takings 

cases this is determined by the public-use requirement, while in regulatory cases it is 

determined by the three-part test of Penn Central. See 438 U.S. at 104. In takings, the 

importance of the government interest does not compete against compensation; in 

regulatory takings cases it does. In regulatory takings cases compensation is not always 

required; in takings cases it is.  In regulatory takings cases we are looking for the Social 
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5. Exactions Are Use Restrictions, Not Takings 

The Supreme Court’s continued, erroneous conflation of takings and 

land-use regulations stands in sharp contrast to the Court’s ability to 

extricate land-use exactions from the regulatory takings doctrine. 

Exactions occur when the government makes a discretionary land-use 

decision in favor of the landowner but imposes contingent requirements 

on the owner, contingencies that require the owner to provide money, 

goods, or services. It is common, for example, for the government to 

approve a housing development on the singular condition that the 

developer provide adequate sewer lines and open spaces. For a long time, 

those government actions were treated under the regulatory takings 

doctrine, even though functionally and analytically they are different; 

they impose conditions on governmental permissions, rather than 

initiating land-use requirements for owners.82 The Supreme Court has 

now rescued exactions from the regulatory takings doctrine and placed 

them where they belong analytically, in the separate category of 

unconstitutional conditions.83 They should do the same with the 

conceptually distinct categories of takings and use regulations. 

B. Analytical Problems 

The conceptual differences between the government’s exercise of its 

takings power and its police power should, as I have indicated, lead to 

different analytical frameworks for examining government action that 

affects the power to exclude and government action that affects the right 

to use. That it does not is the result of an analytical mistake. The 

regulatory takings doctrine traces its origin to 1922 when Justice Holmes 

wrote, in Pennsylvania Coal Co. v. Mahon,84 that when regulation goes 

 

Compact that governs the cases; in takings cases we are not. When the government 

regulates land use, the Social Compact is determined by the police power. 

 82. The standards that the Supreme Court imposes “are sui generis, applicable only to 

exactions.” Krier & Sterk, supra note 13, at 48. Nollan v. Cal. Coastal Comm’n, 483 U.S. 

825, 837 (1987) (requiring an “essential nexus” between the burden created by property 

development and the exaction); Dolan v. City of Tigard, 512 U.S. 374, 391 (1994) (requiring 

the burdens and benefits of the exaction and development exist in “rough proportionality”). 

Both of these requirements suggest that the Supreme Court is applying the Due Process 

and Equal Protection Clauses, rather than the Takings Clause. This is confirmed by 

language indicating that “the relationships between regulatory ends and means are to be 

reviewed with heightened scrutiny, more demanding than the deferential rational basis 

standard usually applied to judicial review of economic regulations.” Krier & Sterk, supra 

note 13, at 48. 

 83. The Supreme Court has held that the rough proportionality test of the exactions 

cases is not relevant when the central issue is whether the owner would be allowed to 

develop property in the first place. Del Monte Dunes, 526 U.S. at 703. 

 84. 260 U.S. 393 (1922). 
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“too far” it can be treated as a taking that requires compensation.85 That 

phrase, and the idea that regulation might go “too far,” was later torn 

from its Mahon roots and made available to challenge government 

land-use regulation as a taking. The mistaken notion that Holmes was 

writing about a land-use regulation reflects an analytical error. 

To be sure, the regulation at issue in Mahon required coal mining 

companies to pay for damages caused to surface owners if their mining 

operations caused the surface property to subside.86 That effectively 

required the coal companies to maintain a column of coal under property 

that would otherwise subside. That land-use regulation is not why 

Justice Holmes said the regulation went “too far.” Before the legislation 

passed, the mining companies had bought the mining rights from surface 

owners who agreed to bear the risk of subsidence in return for 

compensation from the mining companies. What the regulation took was 

not the value of the coal or the value of mining operations; the regulations 

took away the value of the contracts that the mining companies had 

negotiated. The regulation took all of the contractual value, and hence 

went “too far.”87 To make matters worse, the government was the owner 

of some of the surface property protected by the regulation, and the 

government had contracted away the right to be free from subsidence. 

The regulation churlishly took back for the government the very right 

that the government had previously sold, rendering valueless the right 

that the mining companies had paid for. From this perspective, Mahon 

does not stand for the proposition that regulation of land use can go too 

far; it stands for the proposition that regulation of contract rights for 

which the government had already received compensation had gone too 

far. 

The close analogy to taking the power to exclude is clear.88 The surface 

owners had the power to exclude the mining companies under the ad 

 

 85. Id. at 415. Some trace the doctrine to the earlier case of Pumpelly, but that is also 

an analytical mistake. In Pumpelly, the government allowed a private actor to flood private 

property in order to create a dam. 80 U.S. at 166. Under the analysis I offer, because this 

action deprived landowners of their right to exclude, it was an exercise of eminent domain 

power, and hence, a taking (albeit through regulation). That case does not support the 

version of the regulatory takings doctrine that ignores whether a taking has occurred. 

 86. Mahon, 260 U.S. at 412. 

 87. See Robert Brauneis, The Foundation of Our “Regulatory Takings” Jurisdiction: 

The Myth and Meaning of Justice Holmes’s Opinion in Pennsylvania Coal Co. v. Mahon, 

106 YALE L.J. 613 (1996). Rose, supra note 8, at 561; William Michael Treanor, Jam for 

Justice Holmes: Reassessing the Significance of Mahon, 86 GEO. L.J. 813, 856 (1998). 

 88. This analysis may also explain one of the mysteries surrounding Mahon. Both 

before and after the legislation was passed, the mining companies compensated surface 

owners who suffered subsidence, so that both before and after this litigation the mining 

companies were paying for something they did not have to pay for. As William Fischel has 
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coelum concept, which gave the mining rights to the surface owners. The 

surface owners then transferred their power to exclude to the mining 

companies. After that sale, the mining companies had, in effect, the 

power to exclude surface owners (and others) because the mining 

companies had bought the subsurface estate.89 Restoring those claims by 

legislation was therefore an appropriation of the mining companies’ 

power to exclude and, under the proper reading of the Takings Clause, a 

taking. It was as if the government had told the miners to deliver a 

portion of the coal they had purchased to the government to help pay for 

damage from subsidence, a clear taking.90 

Justice Holmes’s opinion makes it clear he does not support the 

regulatory takings doctrine. Immediately after his reference to 

regulations that go too far, Holmes made it clear that he was referring to 

the taking of contractual rights: “[The legislation] purports to abolish 

what is recognized in Pennsylvania as an estate in land—a very valuable 

estate—and what is declared by the Court below to be a contract hitherto 

binding [on the parties].”91 Lost in the history of Mahon is the 

contemporary interpretation of the decision. Just a year after the opinion, 

future Justice Felix Frankfurter viewed the case to be about the 

impairment of contracts.92 

IV. THE SOCIAL COSTS OF MISSHAPEN DOCTRINE 

Not surprisingly, the property rights community has seized on the 

regulatory takings doctrine to expand the scope of private rights by 

 

written, “the owners of coal mines acted as if they had lost the case instead of winning it.” 

FISCHEL, supra note 24, at 6. The reason for this seemingly altruistic behavior may not be 

so surprising. The payments they made to the victims of subsidence probably lowered the 

amount the mining companies had to pay to get the mining rights in the first place. The 

cost of buying the mineral rights may have been lowered by more than the cost of the 

subsidence damage they paid for. Significantly, the mining companies control the damages 

by deciding how much coal to leave in the ground. They bought mining rights for a lower 

price by selling insurance against damage they could control. 

 89. Mahon, 260 U.S. at 412. 

 90. Cf. Horne, 135 S. Ct. at 2419. 

 91. Mahon, 260 U.S. at 414. 

 92. Felix Frankfurter, Twenty Years of Mr. Justice Holmes’ Constitutional Opinions, 

36 HARV. L. REV. 909, 937 (1923). Other scholars attribute the decision in Mahon to the 

substantive due process clause. See Treanor, supra note 87. Of course, under standard 

constitutional analysis, a regulation goes “too far” if the government could achieve its 

legitimate goals in less restrictive ways, making clear the natural relation between 

land-use regulation (which was not relevant to Mahon) and the provisions of the 

Constitution that guard the government’s use of the police power. 
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reducing the scope of public rights.93 Even putting aside the attempted 

application of the regulatory takings doctrine to trivial cases of 

government regulation,94 the regulatory takings doctrine imposes 

substantial social costs. The problem is not so much that judges make 

questionable decisions; even when plaintiffs do not ultimately prevail, 

the costs of the regulatory takings doctrine mount. First, litigation is not 

resource free, and the regulatory takings doctrine creates unjustified 

costs for the litigation system. Second, because the doctrine creates a 

mismatch between the legal criteria that seek to limit government 

decisions and government functions, the regulatory takings doctrine, in 

many cases, applies the wrong criteria, while failing to develop legally 

relevant criteria to constrain government overreaching. Third, the 

regulatory takings doctrine distorts the concept of property and our 

understanding of the property system’s foundational principles. I take 

each of these costs in turn. 

Before doing so, however, let me first refer to a potential cost that I 

cannot demonstrate, but that may be worthy of further study. Given the 

radical indeterminacy of the regulatory takings doctrine, it is possible 

that property owners use the threat of regulatory takings lawsuits to 

narrow the scope of government regulation or to extract payments from 

the government simply because the government wants to move ahead 

with regulation and avoid litigation. One can hypothesize that lawyers 

for the government and lawyers for owners have worked out a method of 

reasoning about regulation that determines when the regulation is overly 

broad and when it is legitimate. Given the lack of clarity of the regulatory 

takings doctrine, and the ease of making claims against the government, 

it would not be surprising if the threat of litigation were used by property 

owners and property rights groups to convince the government to reduce 

the scope of land-use regulation or to pay off potential claimants whose 

property values have been decreased by government action. 

The settlement of cases is not objectionable in itself, of course. 

However, settlement that is driven by an incoherent doctrine like 

regulatory takings is highly problematic. What is unsettling about 

 

 93. See, e.g., Farber, supra note 43, at 95−98. The politics of the judicial creation of the 

regulatory takings doctrine is given in Richard J. Lazarus, The Measure of a Justice: Justice 

Scalia and the Faltering of the Property Rights Movement Within the Supreme Court, 57 

HASTINGS L.J. 759 (2006). 

 94. Baker Cty. Med. Servs. v. U.S. Attorney Gen., 763 F.3d 1274, 1275 (11th Cir. 2014) 

(challenge to Medicare payments for a doctor treating prison inmates); Big John’s Billiards, 

Inc. v. Nebraska, 852 N.W.2d 727, 732 (Neb. 2014) (challenge to smoking ban in public 

spaces, including a billiard parlor); Wilkins v. Daniels, 744 F.3d 409, 410 (6th Cir. 2014) 

(regulation that required pet owners to attach a microchip to their animals challenged as a 

taking). 
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settlement under misshapen doctrine is that it is secret and does not 

reflect legal doctrine or respond to factors or circumstances that have 

shaped the legal doctrine. It responds instead to vague arguments about 

the amount of value property owners are entitled to and the importance 

of the social project the government is undertaking, all shaped by the 

threat of litigation with unknown probabilities of success. This could 

result in a shadow doctrine that is known only to land-use specialists and 

government lawyers who specialize in the topic. A secret law of land-use 

planning that is unknown to those not familiar with the dynamics of 

settlement negotiations would raise barriers to entry into the field. 

Moreover, the ideal of the rule of law values predictability and 

transparency precisely because it promotes equal treatment before the 

law and avoids legally binding decisions that reward those with 

specialized information. If, indeed, regulatory takings law is forming an 

unwritten and unreviewable law applicable to government action, it is 

imposing a social cost simply by the lawless shadow it casts. 

A. Wasted Litigation Resources 

We have already seen how the regulatory takings doctrine imposes 

social costs by wasting litigation resources. Murr v. Wisconsin95 made its 

way to the Supreme Court because the regulatory takings doctrine 

invites property owners to focus only on a portion of property, allowing 

owners to try to convince a court that adversely affecting the value of that 

portion is a relevant taking for constitutional purposes. Yet, if we were 

not blinded by the focus on lost value, and the corresponding need to 

define that numerator and denominator of property value, we would see 

that the Murrs were treated fairly. To review, the Murrs were not 

restricted in developing their property. Their lots were unrestricted, and 

the Murrs were free to hold the lots in separate names and avoid any 

restriction.96 It must be presumed that they merged their two lots 

because doing so provided them with greater benefits than retaining the 

benefits of having two unencumbered lots.97 Before the merger of the lots, 

they could have sold one of the lots for full market value to finance 

construction on the second lot, and the new buyer would have taken the 

property without restrictions. Moreover, the state had a good reason for 

 

 95. 137 S. Ct. 1933 (2017).  

 96. Id. at 1941.  

 97. It might be, of course, that the Murrs received poor legal advice or did not bother 

to ask about the restrictions before deciding to deed both parcels to their children. Indeed, 

it might even be argued that their ignorance of the law might be excused. That would not 

be under the regulatory takings doctrine; that would be under some doctrine of excusable 

ignorance. 



(GERHART FINAL DO NOT DELETE) 2/15/2019  1:30 PM 

510 MERCER LAW REVIEW [Vol. 70 

treating the merged parcels as a single piece of property. As mentioned, 

without that provision developers could have bought up the river bank 

and avoided the minimum-lot-size regulation altogether. 

Murr also illustrates the unaddressed causal problems that lurk in the 

regulatory takings doctrine. Because the harm to the Murr family was 

caused when the Murr parents voluntarily merged their two lots, and 

because there was nothing unfair about requiring them to make that 

choice (it served an important public function), it was the Murrs, and not 

the government, that caused the value of one of the lots to decrease. 

Regulatory taking allegations often ignore the fact that the government 

is not the cause of the decreased value in any reasonable sense, even if it 

is the agent of the decreased value. This is because, as I will emphasize 

later, the source of the problem in many regulatory takings cases is a 

natural occurrence, like a flood or pestilence, and the government is 

merely reacting as best it can to the natural source of the problem.98 

More broadly, the wasted resources of the regulatory takings doctrine 

are illustrated by the fact that owners prevail in few cases. A recent 

comprehensive study found that only about ten percent of the state court 

challenges to government land-use regulations between 1979 and 2012 

can be classified as successful.99 Although success rates do not indicate 

that cases are unmeritorious (they might have succeeded under a more 

coherent doctrine), the low success rate is consistent with the idea that 

the regulatory takings doctrine clogs state courts with many 

unmeritorious cases. If there were only a few such cases, their social costs 

would be small, but there are 1286 such cases.100 

B. The Doctrinal Disarray 

If legal reasoning is to be based on legal doctrine, then legal doctrine 

must meet minimum standards of coherence and relevance to guide the 

reasoning and discretion of judges in subsequent cases. Doctrine must be 

coherent in the sense that it is able to distinguish “like” cases from 

“unlike” cases. To provide a modicum of guidance, legal doctrine must 

articulate the criterion relevant to determining the outcome of 

subsequent cases. To minimize the social costs of vacuous or unrefined 

standards, doctrine ought to reasonably identify the problem that it seeks 

 

 98. Miller v. Schoene, 276 U.S. 272, 277 (1928) (holding that a government order to cut 

down ornamental red cedar trees to prevent disease from spreading to a nearby apple 

orchard is not unlawful); Cebe Farms, Inc. v. United States, 116 Fed. Cl. 179 (2014); 

Harbiya Abu-Khadler v. City of Ft. Myers, No. 2:12-cv-387-FtM-29CM, 2014 U.S. Dist. 

LEXIS 96014 (M.D. Fla. July 15, 2014). 

 99. Krier & Sterk, supra note 13, at 76. 

 100. Id. at 54. 
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to address and make sure that the criteria used to address the problem 

provide a coherent basis for analytical reasoning about appropriate 

solutions to those problems. Only a good fit between the problem that a 

doctrine is addressing and the characteristics used to reason about that 

doctrine will prevent it from being mistakenly applied to problems with 

different analytical characteristics; a good fit will ensure that a doctrine 

has defined boundaries and predictable applications. 

We have already seen that the regulatory takings doctrine fails to 

respect the fundamental distinction between government decisions that 

unlawfully take away the power to exclude and government decisions 

that affect the value of land in other ways. We have also seen that the 

regulatory takings doctrine creates an unnecessary and incoherent 

distinction between permanent and temporary government action, and 

that it only recently began the process of separating exactions cases from 

government land-use regulations. Also, we have seen that the regulatory 

takings doctrine does not respect the distinction between the 

government’s takings power and its police power. 

Yet the problems of the regulatory takings doctrine run far deeper 

than these mistakes. The fundamental weakness of the regulatory 

takings doctrine is its suggestion that the loss to the property owner can 

be both the starting point, and sometimes the ending point, for analysis. 

This makes regulatory takings cases easy to allege, even if they are 

difficult to sustain. As we will see, it allows the regulatory takings 

doctrine to sprawl beyond any rational boundary. The social costs of the 

regulatory takings doctrine stem from the mismatch between doctrinal 

criteria of regulatory takings and the social problems that arise from 

government decisions that affect the value of private property. The 

relevant social problem can be identified by articulating the interests and 

values that compete with each other and create the tension that must be 

resolved as the law seeks to address the social problem. Each legal 

dispute has a socially determined structural problem the court is 

addressing. Sometimes an actor has behaved unreasonably; in other 

cases, a property owner has created a nuisance. Despite the close 

similarity between unreasonable conduct and nuisance, they are 

structurally separate and are addressed by different iterations of the 

concept of unreasonable decisions. 

Yet the regulatory takings doctrine blurs any sense of these kinds of 

structurally determined boundaries. To see this, we can refer to the 

recent systematic study by James Krier and Stewart Sterk of state cases 

alleging a regulatory taking.101 After initiating their study, they quickly 

noticed the structural differences between cases brought under the 

 

 101. See id. 
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regulatory takings rubric, some of which challenged land-use regulation 

and others which challenged government enterprises that cause 

damages. As they tried to categorize cases, they found, for example, that 

three of the categories (flooding cases, physical intrusion cases, and 

government enterprise cases) 

do not typically involve regulation at all, but some other governmental 

action with invasive or noninvasive consequences to landowners (such 

as backups from malfunctioning sewer systems, flooding caused by 

government regrading of roads, physical invasions to excavate land or 

remove a dangerous structure, digging of public wells that reduce the 

water supply in some areas, or airport construction that interferes 

with the enjoyment of land). The [government enterprise] category 

embraces cases of condemnation blight, instances in which the 

government never institutes formal condemnation proceedings but 

announces impending condemnation or similar government actions 

that essentially precludes owners from making otherwise permissible 

uses or improvements of their land.102 

It would be surprising if such diverse government actions could be 

evaluated under a single doctrinal flag, let alone one so evanescent as the 

regulatory takings doctrine. 

In total, Professors Krier and Sterk identified seven different 

categories of cases that alleged regulatory takings.103 Yet, it is not clear 

that the categories they identified are fine grained enough. For example, 

a category of “flooding cases” fails to recognize that flooding may result 

from government authorization to build a dam (as in the original takings 

case, Pumpelly v. Green Bay Co.),104 from government negligence,105 from 

a governmental nuisance,106 or from government inaction (the failure to 

prevent flooding the government had an obligation to prevent).107 Not all 

 

 102. Id. at 53–54. 

 103. “Regulation cases” consisted of regulatory activity such as land-use restrictions. 

The other categories were (1) regulations that wiped out the value of the property; (2) 

exaction cases; (3) flooding cases; (4) physical intrusion cases (of the kind that, because they 

take the right to exclude, are really eminent domain cases); (5) cases in which the 

government operates an enterprise that injures a neighbor; and (6) condemnation or blight 

cases. Id. at 53. 

 104. 80 U.S. 166 (1872). 

 105. See, e.g., City of Socorro v. Campos, 510 S.W.3d 121, 124–25 (Tex. Ct. App. 2016) 

(government construction of a ditch caused flooding of plaintiff’s property). 

 106. Sorrells v. City of Macomb, 44 N.E.3d 453, 455 (Ill. App. Ct. 2015) (increased 

drainage onto owner’s property). 

 107. See Sandra B. Zellmer, Takings, Torts, and Background Principles, 52 WAKE 

FOREST L. REV. 193 (2017); see, e.g., St. Bernard Parish Gov’t v. United States, 121 Fed. Cl. 

687, 690 (2015) (hearing failure to maintain the Mississippi River Outlet, alleged to be a 
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flooding cases give rise to the social structural problem that arises when 

the government floods property to create a reservoir. It should not 

surprise us, therefore, that the authors also found “state courts have with 

great regularity decided flooding cases without citing Loretto,” which 

dealt with an eminent domain by permanent physical occupation, “and, 

more significantly, without reference to the permanent versus temporary 

distinction or the claimant’s right to ad hoc review at the least.”108 

State courts must have recognized that Supreme Court regulatory 

takings doctrine does not address government negligence or actionable 

failure to prevent flooding. Indeed, the cases bear out that states are 

often justifying results in flooding cases on the basis of a lack of 

negligence or nuisance by the government.109 Federal courts may not be 

as wise in distinguishing flooding cases from one another.110 

In short, amorphous or vague doctrine, or doctrine that provides no 

sound basis for reasoning about the problem being addressed, can only 

increase the social costs of the legal system: prolonging cases; 

encouraging cases without any basis; displacing doctrine that has a 

better fit with the problem that is being addressed; and losing sight of 

the values that are foundational to the legal system. The regulatory 

takings doctrine is especially susceptible to overleaping any natural 

boundaries as property owners seek to use doctrinal bromides to make 

an end run around established doctrine. This potential misapplication of 

 

taking, because of the flooding it caused), rev’d, 887 F.3d 1354, 1357 (Fed Cir. 2018); Ohio 

ex rel. Doner v. Zody, 958 N.E.2d 1235 (Ohio 2011); Harris Cty. Flood Control Dist. v. Kerr, 

499 S.W.3d 793, 795 (Tex. 2016) (hearing facts in which government failure to control 

development resulted in flooding of plaintiff’s property). 

 108. Krier & Sterk, supra note 13, at 58. 

 109. Id. at 60. 

 110. See, e.g., Ark. Game & Fish Comm’n v. United States, 133 S. Ct. 511, 523 (2013) 

(reversing a decision by the court of claims that flooding works as a taking only if 

permanently or inevitably recurring, when underlying claim was negligence). Another 

category highlighted by Professors Krier and Sterk is one they call government enterprise. 

This category consists of instances in which the government is performing governmental 

duties and harm occurs to others because of the way the work was carried out. Krier & 

Sterk, supra note 13. An example is Dunn v. City of Milwaukie, 328 P.3d 1261, 1263 (Or. 

2014) (hearing that high pressure cleaning of sewer line caused sewage to back up into 

plaintiff’s property). In cases like this, state courts, at least, have grafted a requirement on 

the regulatory takings doctrine to provide that the effect of government action must be a 

necessary, certain, predictable, or inevitable effect of the city action. Notably, when the 

government condemns property its actions are rarely successfully challenged under the 

regulatory takings doctrine. See, e.g., Sansotta v. Town of Nags Head, 97 F. Supp. 3d 713, 

717 (E.D.N.C. 2014) (holding that the government’s decision to close a road during a storm, 

which caused cottages to be condemned, was not an unlawful taking); see also AGCS Marine 

Ins. Co. v. Arlington City, 800 S.E.2d 159, 161 (Va. 2017) (alleging damage to grocery store 

during public sewage system operation). 
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the regulatory takings doctrine further augments the doctrine’s social 

costs and impedes the development of workable doctrines that explore 

appropriate limitations on government power. 

Government police power is exercised in many ways, serving various 

functions, and the various functions suggest that different criteria ought 

to inform judicial limits on use of the police power. When the government 

denies a license or permit, its function, and therefore the scope and 

character of judicial review, is different from instances in which the 

government sets rates of return for a regulated industry. No single 

doctrine can police the government’s police power and the law needs to 

develop standards of review that recognize and adapt to the government 

function at issue. Ideally, the law will match the doctrine to various 

functions of the police power. 

The regulatory takings doctrine displaces the process of developing 

tailored criteria for restricting the government’s police power. That is 

why the regulatory takings doctrine is misshapen. The regulatory 

takings doctrine threatens to, and does, cross over many government 

functions, and, as a result, the doctrine overlaps other doctrines that 

have traditionally put limits on the exercise of police power. Not only does 

this unsettle the doctrine that has been developed to control the exercise 

of police power, but it impedes the development of that doctrine by 

introducing factors that are foreign to the problems the doctrine is trying 

to address. 

Consider the many ways in which the regulatory takings doctrine 

seeks to divert established channels for limiting government 

overreaching: 

1. Review of Individual Applications 

Administrative law has established well-defined channels for 

reviewing administrative determinations that a person is, or is not, 

entitled to a permit, license, or benefit. When plaintiffs instead claim that 

the denial of an individual application for a permit, license, or benefit is 

a regulatory taking, they seek to subvert that well-developed channel of 

substantive and procedural review and substitute a form of review that 

emphasizes the value the plaintiff has lost, rather than the propriety of 

government action.111 

 

 111. See, e.g., CBS Outdoor, Inc. v. City of New York, 16 N.Y.S.3d 411, 415 (2015) 

(challenging denial of application for sign registration); Barlow & Haun, Inc. v. United 

States, 118 Fed. Cl. 597, 601 (2014) (hearing denial of permit to drill); Murphy-Dubay v. 

Dep’t of Licensing & Regulatory Affairs, 876 N.W.2d 598, 600 (Mich. Ct. App. 2015) 

(alleging that denial of a medical license is a regulatory taking). 



 (GERHART FINAL DO NOT DELETE) 2/15/2019  1:30 PM 

2019] SOCIAL COSTS OF REGULATORY TAKINGS 515 

2. Regulating Business 

The government has been in the business of regulating natural 

monopoly rates of return for over a century and a half; courts established 

modes of review long before the regulatory takings doctrine was 

developed. Property owners are entitled to a fair rate of return on their 

investments, and fair rate of return has a well-developed definition. 

Interestingly, constitutional limits on rate-base regulation were 

employed without using the regulatory takings concept, based simply on 

the Due Process Clause. Yet now, rate-base regulation and the regulation 

of rent is sometimes challenged under the regulatory takings doctrine.112 

3. Contractual Terms 

Under its police power, the government may regulate contractual 

terms by identifying contractual terms that are against public policy. 

Normally, this exercise of the police power implicates only the Contract 

Clause113 and the obligation to have a substantial government interest 

supporting the public policy. Cases that challenge such regulations as 

regulatory takings are an attempt to change the terms under which that 

use of the police power is exercised. For example, the challenge to 

government regulations that limit or control the right to terminate 

contracts seeks to use the regulatory takings doctrine as an end around 

the traditional scope of police power.114 

4. Remedies 

Remedies often involve the exchange of property and have not 

generally been considered to be a taking, but that has not stopped 

plaintiffs from seeking refuge in the regulatory takings doctrine.115 

Cases like these that seek to substitute the regulatory takings doctrine 

for existing restrictions on government regulation of property rights 

 

 112. See, e.g., Callahan v. City of Chicago, 813 F.3d 658, 659 (7th Cir. 2016) (hearing a 

challenge to city regulation of taxi rates); Filtchburg Gas & Elec. Light Co. v. Dep’t of Pub. 

Utils., 7 N.E.3d 1045 (Mass. 2014); Rancho de Calistoga v. City of Calistoga, 800 F.3d 1083 

(9th Cir. 2015). 

 113. U.S. CONST. art. I, § 10. 

 114. Tri Cty. Wholesale Distribs., Inc. v. Labatt USA Operating Co., LLC, 978 F. Supp. 

2d 860, 865 (S.D. Ohio 2013) (holding that while contracts can be property for purposes of 

the Takings Clause, legislation governing termination rights is not a regulatory taking); 

Piszel v. United States, 833 F.3d 1366, 1369 (Fed. Cir. 2016) (regulation prohibiting 

parachute payments in a contract is a taking). 

 115. Keeler v. City of San Diego, No. 13-cv-3144-W(BGS), 2014 U.S. Dist. LEXIS 62110 

(S.D. Cal. May 5, 2014) (challenging judgement lien as taking); In re Davis, 539 B.R. 334, 

336 (Bankr. S.D. Ohio 2015) (challenging decision to allow debtor to avoid lien); Saticoy Bay 

LLC Series 350 Durango 104 v. Wells Fargo Home Mortg., 388 P.3d 970, 971 (Nev. 2017) 

(challenge to nonjudicial foreclosure of a lien as a taking). 
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impose a real cost on the legal system. True, it might be thought that 

once enough courts reject challenges to remedies, the costs of a doctrine 

that has no natural boundaries will be diminished; perhaps the 

regulatory takings channel will find its natural course that fits well with 

other doctrines limiting the government police power. However, as long 

as that natural course cannot be described, the social costs of the 

regulatory takings doctrine will continue to muddy the government’s 

exercise of the police power. 

C. Opportunity Costs 

The social costs of the regulatory takings doctrine might be acceptable 

if the doctrine were limited to situations like that in Lucas. Such 

situations could include those where there is no need to define the parcel 

of property taken, and where it might be plausible that the regulation 

leaves property with little or no economic value. Although such an 

approach would not obviate the need to define the parcel of property that 

was taken when the parcel is not self defining, it would allow courts to 

easily weed out cases that are brought only because the 

diminution-in-value prong of the doctrine makes it easy for owners to 

bring facially plausible, but analytically frivolous, claims. Because cases 

like Lucas are rare, that limitation would significantly reduce the social 

costs of the regulatory takings doctrine. 

That position, however, would miss an important point: one of the 

costs of the regulatory takings doctrine is the opportunity costs of not 

developing a more robust sense of the limitations on government 

land-use regulation. If the Supreme Court uses an inapt standard, that 

standard precludes the Court, lower federal courts, and (in theory) state 

courts from a more focused and nuanced reading of the factors that ought 

to limit governmental power. Clarity and apt reasoning will be 

postponed, while uncertainty and guesswork will ripple through the legal 

system. The social costs of the regulatory takings doctrine include 

judicial failure to address in a forthright way the method of reasoning 

that ought to be applied to limit government land-use regulation. 

For reasons that have already been mentioned, Murr exemplifies these 

social costs. Rather than focusing on whether property should be defined 

by state law or constitutional law, the Court should have focused on 

whether the government regulation that brought about the merger of the 

two properties was unreasonable, unfair, or arbitrary. The question of 

how we define property is a sideshow to the relevant question of whether 

the government regulation was overreaching. The Court should focus on 

an evaluation of the decisions the government made rather than initially 

looking at the impact of those decisions. Developing doctrine that 

requires a complex debate about how we define the denominator to 
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determine how much property was taken is not central to the question of 

whether the government should have acted differently. The failure to 

develop an approach to government power that realistically assesses how 

and why the government makes decisions must be counted as a social 

cost of the regulatory takings doctrine. 

Consider the guidance that the Supreme Court could have given in 

Murr. If the Supreme Court had concentrated on whether the merger 

requirement was fundamentally fair, it could have also indicated what 

factors would have made it unfair. Had the Court said, as I argued above, 

that it was not unfair to give the property owners the option of either 

merging their properties, on the one hand, or separately conveying the 

lots to different owners, on the other, we would be closer to 

understanding the constitutional limits on government regulation. Even 

if the Court had disagreed with my assessment and said that the 

government should not have required the property owners to choose 

between joint family ownership and the family’s freedom to alienate the 

property116 (perhaps because exempting the family-owned property from 

the merger requirement would not have impaired the government’s 

objectives), we would better understand what government can and 

cannot do. The process of building a doctrine by identifying the 

determinants of judicial outcomes would have advanced our 

understanding of the legitimate scope of government power. 

Given the incoherence of the regulatory takings doctrine, it is difficult 

to identify false positives (cases in which a taking was found without 

justification) and false negatives (cases in which the government action 

should have been struck down but was not). For these reasons, I have not 

tried to identify false-negative cases (cases in which the government 

action was upheld under the ad hoc test of Penn Central even though the 

government appeared to be overreaching). Without a workable doctrine, 

any such effort is likely to be in vain. First, the Penn Central ad hoc test 

is so amorphous that a court is not likely to adduce the facts that are 

necessary to determine whether the government acted unfairly or 

arbitrarily. Second, we can trust courts to switch to a due process or equal 

protection analysis when government action is unfair or arbitrary. As we 

have seen, federal and state courts do so regularly. 

D. Regulatory Takings and the Idea of Property 

The regulatory takings doctrine also threatens to destabilize 

important property concepts. The central concept underlying the 

 

 116. That, apparently is Professor Richard Epstein’s position. Epstein, supra note 3, at 

217. 
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institution of property is the social designation of a decisionmaker or 

agenda setter who can make decisions about a resource.117 A significant 

function of private property is to allocate decision making, and therefore 

risk and reward, to private owners. As Justice Kennedy reminded us in 

Murr, appointing a private person to be that decisionmaker provides an 

incentive for productivity, supports individual personhood, and enhances 

competition and innovation.118 These attributes of property depend on an 

institutional framework within which an owner gets the rewards and 

bears the risk of the owner’s investment in, and decisions about, the 

property. The essence of private property allows the owner to reap the 

rewards of property as long as the owner also bears the burdens of 

property. 

Property owners, of course, love reward but dislike risk and will not 

miss an opportunity to try to shift the risks of ownership to the 

government. That is why the property rights lobby has seized on the 

regulatory takings doctrine to protect property owners from risk when 

investments do not lead to expected rewards.119 Take the flooding cases, 

for example.120 Some claim that government decisions have led to 

flooding even though the flooding was an incidental effect of attempts to 

benefit other people. Others claim that government inaction has led to 

flooding. Flooding, it seems, is a risk that landowners do not want to take. 

There may, of course, be good reasons to protect owners from flooding. 

However, that protection is not found in the Constitution; any 

responsibility of the government for flooding ought to be based on a 

government wrong, not on the fact that flooding decreased the value of 

property. The Constitution protects against the government’s wrongful 

behavior; it does not protect against harm to property owners in itself. 

 

 117. GERHART, supra note 15, at 62–72; Larissa Katz, Exclusion and Exclusivity in 

Property Law, 58 U. TORONTO L.J. 275 (2008) (owner as agenda setter). 

 118. See Murr, 137 S. Ct. 1933. 

 119. See, e.g., Colonial Chevrolet Co. v. United States, 123 Fed. Cl. 134, 146–47 (2015) 

(holding that dealers terminated by the auto companies as a condition of loans from the 

government to the insolvent auto companies were allowed to proceed on the premise that if 

the dealers would have been better off without the government bailout, they can hold the 

government responsible); Harris Cty. Flood Control Dist. v. Kerr, 485 S.W.3d 1, 2 (Tex. 

2015) (allowing plaintiff to try and prove that the county’s inadequate flood control plan 

makes the county responsible for the loss from flooding; decided under the Texas 

Constitution) withdrawn, 499 S.W.2d 793 (Tex. 2016). Schrock v. City of Baytown, No. 

01-13-00618-CV, 2015 Tex. App. LEXIS 4132 (Tex. Ct. App. Apr. 23, 2015) (hearing a 

dispute involving a landlord and city water services over unpaid bills; landlord argued that 

putting lien on property and cutting off water service was a taking of property; decided 

under the Texas Constitution) withdrawn, No. 01-13-00618-CV, 2015 Tex. App. LEXIS 

12569 (Tex. Ct. App. Dec. 10, 2015). 

 120. Supra text accompanying notes 101−04. 



 (GERHART FINAL DO NOT DELETE) 2/15/2019  1:30 PM 

2019] SOCIAL COSTS OF REGULATORY TAKINGS 519 

The attempt to shift risks from private property owners to the 

government occurred, for example, in Miller v. Schoene.121 There, a 

government employee “ordered [an owner] in error to cut down a large 

number of ornamental red cedar trees growing on their property, as a 

means of preventing the communication of a rust or plant disease with 

which they were infected to the apple orchards in the vicinity.”122 The 

government did not cause the rust or plant disease, and there was no 

allegation that the government followed inadequate procedures or made 

an unreasonable or arbitrary decision. The decision to sacrifice the 

chestnut trees to protect the apple trees was “thrust upon” the 

government by the rust disease. It was a burden the government took on 

to minimize the harm from natural causes. The need to take the chestnut 

trees was regrettable, but it was not a need attributable to the 

government. It was a risk that owners of chestnut trees take as a part of 

their ownership.123 

Although the Supreme Court in Schoene correctly refused to find the 

government action wrongful, it provided scant comfort because the 

decision was made under the Due Process Clause before the regulatory 

takings doctrine gave property owners new hope. Today it might be 

argued, without merit, that the government took the entire economic 

 

 121. 276 U.S. 272 (1928). 

 122. Id. at 277. 

 123. James Buchanan has argued that imposing an obligation to compensate if the 

government causes the property to be destroyed would discipline the government’s decision 

and induce the government to make the least harmful choice. See James Buchanan, Politics, 

Property, and the Law: An Alternative Interpretation of Miller v. Schoene, 15 J.L. & ECON. 

439 (1972). That may be true, but that is not what the regulatory takings doctrine purports 

to do. If we take the doctrine at face value, we would say that the destruction of the trees 

“deprives the owner all economically beneficial or productive use of [the] property,” whether 

the governmental decision was wise or unwise. Lucas, 505 U.S. at 1029. Or, we might say 

that leaving the salvage value of the trees was enough to avoid a takings finding, which 

shows how arbitrary the doctrine is, but would not help the case that Professor Buchanan 

is making (for then the government would not have to pay compensation even if the 

government made an unwise decision). Professor Buchanan is correct to seek a doctrine 

that puts pressure on the government to avoid mistakes, but the best way to do that is to 

hold the government responsible for substantive or procedural errors, not to hold the 

government responsible for takings. Any other approach would paralyze the government 

from acting at all, even when action is called for and the government makes a reasonable 

decision. In other words, the scope of judicial review of government decisions like that in 

Schoene ought to be the standard scope of review of agency actions under the 

Administrative Procedure Act. 5 U.S.C. § 551. Judicial review of such a discretionary 

decision ought not suggest that liability is based on unavoidable harm. 
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value of the chestnut trees. Moreover, Schoene is not an isolated case.124 

Imagine the harm that would be done to the concept of private property 

if owners were allowed to shift the risk of loss to the government through 

the regulatory takings doctrine. That would remove the incentive for 

owners to address the risks they face, impose a cost on neighbors, remove 

the incentive for collective protective action, and increase costs of 

government. 

The principle that ownership gives the owner dominion over both risks 

and benefits shows a weakness, I believe, in the libertarian position on 

the compensation issue.125 Roughly speaking, this principle posits that 

when government action or inaction decreases the value of private 

property it is a taking for which compensation is required, subject to only 

two defenses: First, that the government may take property without 

compensation under its traditional police powers of protecting health, 

welfare, and safety; and, second, that the harm to property may be offset 

by reciprocal benefits that accrue to the property owner. To many, this 

doctrine would potentially privilege private property rights (at the 

expense of public rights). From my perspective, it also privileges benefits 

to owners over losses. It assumes that either it is easy to identify when a 

loss is the responsibility of the government, or that the government ought 

to protect owners from losses that the government could prevent. Proving 

that a loss is caused by the government is by no means easy, for it raises 

both a causal issue and an issue of government responsibility.126 Finding 

that a loss should have been prevented by the government puts the 

government in the position of a guarantor of the value of property, and 

doing that would significantly distort the property system. At a 

minimum, the libertarian approach requires a causal connection between 

the private owner’s loss and some decision for which the government 

should be held responsible that is not yet established. 

My point, of course, is not that property owners should never be 

protected from risks; the point is that if society is to protect private 

owners from risk, that decision ought to be made on some basis other 

than the regulatory takings doctrine. The decision to relieve an owner 

from risk should not be made by courts unless the government has 

 

 124. See, e.g., First English Evangelical Lutheran Church of Glendale, 482 U.S. at 306 

(hearing case where a loss caused by fire which prompted a restriction on building in order 

to prevent further damage; ultimately it was found not to be a taking). 

 125. See, e.g., Epstein, supra note 3. 

 126. Causal issues come in two forms: one is to see whether “but for” the government’s 

action the harm would not have occurred, and the other to determine whether the 

government is the proximate cause of the harm, which is, in reality, asking whether the 

harm is within the risk for which the government is responsible. See generally GERHART, 

supra note 23, at 127−49. 
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abused its police power, for the decision to relieve an owner from risks 

implicates government powers and objectives that implicate policy 

questions, not constitutional questions. If an owner wants to be relieved 

from the risk that ownership entails, it ought to be done in some 

institutional setting that more appropriately considers those objectives. 

It ought not be done by simply allowing the claim that the government 

took property by not relieving the owner of the risks of ownership. 

V. WHERE DO WE GO FROM HERE? 

Constitutional property is not as difficult as the Supreme Court has 

made it. To start anew, the Supreme Court must abolish the regulatory 

takings doctrine and start building the appropriate doctrine from the 

bottom up. 

First, the Supreme Court should explicitly confine the Takings Clause 

to the wrongful invasion of the power to exclude, whether the wrongful 

invasion is done by traditional eminent domain or by regulation. That 

will require the Court to determine which limitations on the power to 

exclude are legitimate under state created rights or the Constitution, 

because those limitations on the power to exclude are not wrongful 

takings. At the same time, the Supreme Court must forcefully say that if 

the power to exclude is not invaded by the government, there can be no 

compensation required under the Takings Clause. This would effectively 

eliminate the argument that the mere diminution of property values can 

be a taking that requires compensation, which would eliminate a great 

deal of meaningless litigation. 

Then, as the next step in constructing a new doctrine, the Court must 

be willing to examine the problem that led to the government action and 

the litigation. It must determine whether the underlying problem bears 

the characteristics of nuisance or the characteristics of negligence; 

whether the harm occurred as the government carried out its various 

enterprises; or whether the government was regulating land use. The 

correct diagnosis of the problem that led to government decisions and 

resulting harm is an important step in determining the form of the 

doctrine that should control the governmental decisions. 

For governmental actions that are not land-use regulations, the 

actions should be subject to review to see whether government decisions 

were arbitrary or capricious, or procedurally defective. For nuisances 

created by government enterprises, the relevant constitutional doctrine 

ought to be built around nuisance principles. When the government acts 

negligently, the compensation requirement should be assessed by 

principles of negligence law. That requires a doctrine that articulates 

when the government has a duty to act, and when the failure to act is not 

the source of government responsibility. And when the government 
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imposes conditions on privileges given to a landowner, the doctrine of 

unconstitutional conditions serves as the starting point for constructing 

a workable doctrine. 

Finally, for land-use regulation, the Court should determine whether 

the regulation is arbitrary or capricious, or lacking in due process. This 

standard is neither wooden nor lenient.127 Instead, it is constructed by 

closely examining the burden on the landowners and the distribution of 

those burdens, in light of the legitimate government objective, and the 

alternatives that are available to meet those objectives. This standard is 

neither too lenient nor too severe. It does not assume any special 

deference to government decisions when the government has behaved 

badly or is unable to justify the classifications it has drawn. Moreover, it 

is not an ad hoc standard. Decisions will be made on the basis of 

well-known processes of reasoning about means and ends, each decision 

reflecting the facts and circumstances of a particular case, but each 

decision building on relevant differences and similarities of prior cases 

challenging land-use regulations. 

Moreover, the standard need not ignore the possibility that 

government compensation will be used to get the correct distribution of 

public benefits and private burdens. It had been said that the regulatory 

takings doctrine actually facilitates government regulation by allowing 

the government to narrow the focus of its regulation and then 

compensate those who are hurt by the regulation. As Christopher Serkin 

notes, we can see the regulatory takings doctrine as a middle ground 

between prohibiting government regulation and allowing regulation to 

impose extreme harm on some owners.128 As such, it facilitates legal 

change by facilitating government changes, while simultaneously 

protecting property owners.129 

This justification for requiring compensation may be a good one, but it 

does not justify the regulatory takings doctrine. Even under a method of 

reasoning designed to determine whether the exercise of police power is 

arbitrary, unfair, or unreasonable, the courts could require the 

government to compensate some property owners to avoid the conclusion 

that the regulation is unconstitutional. Consider the possibility that the 

government must choose between regulating broadly or narrowly. We can 

well imagine that the narrower regulation might be in the public interest 

 

 127. Examples of the kind of analysis that would replace the regulatory takings doctrine 

are contained in GERHART, supra note 15, at 290. 

 128. Christopher Serkin, From Social Recognition of Property to Political Recognition by 

the State: Peter Gerhart’s Property Law and Social Morality and the Evolution of Positive 

Property Rights, 2 TEX. A&M PROP. L. 287, 293 (2015). 

 129. Id. 
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and nonarbitrary, as long as the government compensates the people 

hurt by the narrow definition. In that event, government compensation 

would be a necessary prerequisite to finding that the regulation is not 

arbitrary, unfair, or unreasonable, but it would not be compensation 

under the Takings Clause. 

VI. CONCLUSION 

The Supreme Court took a wrong turn when it interpreted its opinion 

in Mahon to require the government to compensate owners when 

government regulation has gone “too far.” That interpretation was 

unnecessary. In Mahon, the government took valuable contractual rights 

through which surface owners had sold to mining companies their power 

to exclude the companies from mining beneath their property.130 The 

Supreme Court ruled the legislature could not, without compensation, 

then take away (or, in some instances, take back) the power to exclude 

after the mining companies had already purchased that right.131 Had 

subsequent courts understood Mahon from that perspective, they would 

have understood that the central characteristic of a taking is that the 

government has taken a property owner’s power to exclude. Had they 

understood that a taking occurs when the power to exclude is unlawfully 

taken, they would have understood that a taking can be by eminent 

domain or by regulation, and the regulatory takings doctrine would have 

been confined to regulations that unlawfully take the power to exclude 

(which would have subsumed the category of permanent physical 

invasions). 

The Mahon mistake was a colossal analytical blunder—a blind 

reliance on the words of an opinion without understanding the case’s 

factual or value-driven context. The result was that the Takings Clause 

turned from a constitutional protection against takings to a 

constitutional right of compensation under unknown and ill-defined 

circumstances. When the power to exclude is not taken—that is, when 

there has been no Fifth Amendment taking—the Constitution does not 

require compensation to limit government regulation or overreaching. 

Instead, the Constitution protects private property by providing that the 

government may not interfere with property without due process and 

equal protection. The Supreme Court’s attempt to limit government 

regulation and action by finding a constitutionally imposed government 

obligation to compensate private property owners has resulted in a 

doctrine that revolves around a vacuous general standard, a per se rule 

 

 130. 260 U.S. at 412. 

 131. Id. at 416. 
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(or guideline) that is uneven in its application, and formal distinctions 

(like the distinction between permanent and temporary invasions) that 

do not identify the factors that really matter in reasoning about 

restrictions on government decisions affecting private property. 

The resulting doctrine imposes social costs by encouraging meritless 

and unnecessary claims on judicial resources, by reducing the 

predictability and equal treatment of the law, and by sacrificing the 

opportunity to find appropriate limits on government regulation. By 

suggesting that harm to private property owners can be shifted to the 

government even when the government is not responsible for the harm, 

the doctrine erodes the central concept of property, which is to appoint 

an owner of resources who will take both the rewards and the risks of 

ownership. 

The lessons from this analysis show the weakness of doctrinal 

reasoning that is detached from the contextual facts and value-based 

reasoning relevant to determining the shape of doctrine and the content 

of the law. Legal doctrine ought to allow a decisionmaker to reason about 

the social values that the law must accommodate in making a decision. 

When government regulation unlawfully takes the power to exclude, the 

relevant values are the right of a property owner to control decisions 

about the property, and the public interest in allowing access to the 

property for important social purposes. When the government regulates 

the use of land, doctrine must reflect the need to reconcile an owner’s 

right to use the property and the social interest in channeling that use in 

ways that meet appropriate collective goals. The fundamental problem of 

the regulatory takings doctrine is the poor fit that it offers as a mode of 

reasoning about the legitimacy of government exercises of the police 

power. The doctrine is formless and vacuous. Because it emphasizes how 

far the regulation has gone, it focuses on remedy rather than invalidity, 

putting the cart before the horse, with no methodology for evaluating the 

harm, how the harm is distributed, and the relative strength of the 

government’s regulatory objectives. The effort to identify the respective 

role of private and public rights deserves better. 


