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Settlement’s Rusty Sword:  

The Forgotten Role of Rule 68 in 

Constitutional Litigation 

By Kevin Wynosky 

As their initial promise of “just, speedy, and inexpensive 

determination of every action”1 makes plain, the Federal Rules of Civil 

Procedure force litigants, counsel, and judges into a tango twisting and 

turning through Rule 1’s competing aspirations. In the name of economy, 

for instance, the Rules encourage litigants to consolidate all claims 

between them in a single case.2 In the name of speed, the Rules impose 

time limits on pleadings and motions3 and threaten sanctions for parties 

who dillydally during discovery.4 In the name of justice, the Rules require 

 

       

Law Clerk, Honorable Royce C. Lamberth, United States District Court for the 

District of Columbia. Pennsylvania State University (B.A., 2015); University of 

Pennsylvania Law School (J.D., 2018). Thanks are due to Judges Stephanos Bibas and 

Anthony Scirica for perceptive suggestions, to Professors Seth Kreimer, David Rudovsky, 

and Cathie Struve for insightful comments, and to the Mercer Law Review staff—

particularly Noah West and Clayton Kendrick—for helpful edits and many hours of hard 

work. I owe an additional debt to Professor Kreimer, whose legendary course on 

constitutional litigation introduced me to this area of law and inspired this piece. All errors 

are mine. 

 1. FED. R. CIV. P. 1. 

 2. FED. R. CIV. P. 13 (permitting all counterclaims and generally requiring 

counterclaims that “arise[] out of the transaction or occurrence that is the subject matter of 

the opposing party’s claim”); FED. R. CIV. P. 18, 19 (permitting joinder of “as many claims” 

that exist and generally requiring joinder of any party necessary to “accord complete 

relief”). 

 3. E.g., FED. R. CIV. P. 12(a)(1)(A)(i) (imposing a general twenty-one-day limit to serve 

a responsive pleading); FED R. CIV. P. 50(b) (giving litigants twenty-eight days after entry 

of judgment to renew a motion for judgment as a matter of law). 

 4. FED. R. CIV. P. 26(g)(3); see also FED. R. CIV. P. 11 (threatening sanctions for counsel 

who submit papers intended “to harass, cause unnecessary delay, or needlessly increase 

the cost of litigation”). 
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courts to favorably construe pleadings,5 respond to class action objectors,6 

and allow third parties to protect interests implicated by the litigation.7 

Yet though the Rules contemplate a cotillion, for most litigants, the music 

stops much sooner—at settlement. In today’s system of federal litigation, 

just 1% of civil cases ever reach trial.8 Indeed, Professor Fiss was not 

exaggerating when he deemed settlement “the civil analogue of plea 

bargaining”9: litigation today is for the most part a system of settlements, 

not a system of trials.10 

Settlement embodies the tension of Rule 1’s countervailing priorities. 

Some cases settle quickly and cheaply, with defendants extending a 

settlement offer instead of a responsive pleading. Other cases settle 

slowly and expensively on the eve of trial after protracted dispositive 

motion litigation. And in terms of justice, although plaintiffs walk away 

with cash-in-hand, they may walk away without the expressive value of 

a verdict, or without knowing the truth behind their claims.11 

Regardless, the prevalence of settlement is one way in which the 

Federal Rules are honored chiefly in the breach. The Rules spend barely 

any time addressing settlement—the word appears in just three places: 

allowing courts to impose monetary sanctions where the show-cause 

order was issued before settlement;12 suggesting settlement as a 

potential goal of the mandatory pretrial conference;13 and granting class 

members protection from unfair settlements.14 Settlement also appears 

 

 5. FED. R. CIV. P. 8(e). 

 6. FED. R. CIV. P. 23(e)(5), (h)(2)–(3). 

 7. FED. R. CIV. P. 24. 

 8. U.S. COURTS, U.S. DISTRICT COURTS—CIVIL CASES TERMINATED, BY NATURE OF 

SUIT AND ACTION TAKEN 1 (2017), http://www.uscourts.gov/sites/default/files/data_tables/ 

fjcs_c4_0331.2017.pdf [https://perma.cc/MY6X-RQJL] (examining the period from April 

2016 to March 2017). Filtering for civil rights cases, the subject of this Article, yields a 

number only slightly higher—2.1%. Id. at 3. 

 9. Owen M. Fiss, Against Settlement, 93 YALE L.J. 1073, 1075 (1984). By comparison, 

over the same April 2016 to March 2017 period, just 2.3% of all federal criminal cases 

proceeded to trial. See U.S. COURTS, U.S. DISTRICT COURTS—CRIMINAL DEFENDANTS 

DISPOSED OF, BY TYPE OF DISPOSITION AND OFFENSE 1 (2017), http://www.uscourts 

.gov/sites/default/files/data_tables/fjcs_d4_0331.2017.pdf [https://perma.cc/YAC3-NGJJ] 

(examining the period from April 2016 to March 2017). 

 10. Cf. Lafler v. Cooper, 566 U.S. 156, 170 (2012) (“[C]riminal justice today is for the 

most part a system of pleas, not a system of trials.”). 

 11. See also Fiss, supra note 9, at 1075 (noting “although dockets are trimmed, justice 

may not be done”). 

 12. FED. R. CIV. P. 11(c)(5)(B). 

 13. FED. R. CIV. P. 16(a)(5), (c)(1). 

 14. FED. R. CIV. P. 23(e). 
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sotto voce in a few other rules,15 perhaps most prominently in Rule 68, 

the topic of this Article, which has been variously described as “a 

mystery,”16 a “riddle,”17 and “the most enigmatic of the Federal Rules.”18 

The enigma is both a symptom and a cause of Rule 68’s relative disuse 

in modern litigation. First-year procedure courses rarely teach it,19 the 

academy largely relegates its discussion to the domain of student notes,20 

 

 15. See, e.g., FED. R. CIV. P. 41(a)(1)(A)(ii) (providing for voluntary dismissal by the 

plaintiff where all appearing parties have signed a stipulation of dismissal). 

 16. Robert G. Bone, “To Encourage Settlement”: Rule 68, Offers of Judgment, and the 

History of the Federal Rules of Civil Procedure, 102 NW. U. L. REV. 1561, 1561 (2008); 

Harold S. Lewis, Jr. & Thomas A. Eaton, Of Offers Not (Frequently) Made and (Rarely) 

Accepted: The Mystery of Federal Rule 68, 57 MERCER L. REV. 723, 723 (2006). 

 17. Roy D. Simon, Jr., The Riddle of Rule 68, 54 GEO. WASH. L. REV. 1, 1 (1985) (noting 

Rule 68 is “the only procedural rule devoted exclusively to settlement”). 

 18. Crossman v. Marcoccio, 806 F.2d 329, 331 (1st Cir. 1986). First enacted in 1938, 

the current version of Rule 68 reads: 

(a) Making an Offer; Judgment on an Accepted Offer. At least 14 days 
before the date set for trial, a party defending against a claim may serve on an 
opposing party an offer to allow judgment on specified terms, with the costs then 
accrued. If, within 14 days after being served, the opposing party serves written 
notice accepting the offer, either party may then file the offer and notice of 
acceptance, plus proof of service. The clerk must then enter judgment. 

(b) Unaccepted Offer. An unaccepted offer is considered withdrawn, but it does 
not preclude a later offer. Evidence of an unaccepted offer is not admissible 
except in a proceeding to determine costs. 

(c) Offer After Liability is Determined. When one party’s liability to another 
has been determined but the extent of liability remains to be determined by 
further proceedings, the party held liable may make an offer of judgment. It 
must be served within a reasonable time—but at least 14 days—before the date 
set for a hearing to determine the extent of liability. 

(d) Paying Costs After an Unaccepted Offer. If the judgment that the offeree 
finally obtains is not more favorable than the unaccepted offer, the offeree must 
pay the costs incurred after the offer was made. 

 19. Most of the leading casebooks devote less than two pages—if any—to discussing 

Rule 68. See, e.g., RICHARD H. FIELD ET AL., CIVIL PROCEDURE 194 (10th ed. 2010); OWEN 

M. FISS & JUDITH RESNIK, ADJUDICATION AND ITS ALTERNATIVES (2003) (none); JACK H. 

FRIEDENTHAL ET AL., CIVIL PROCEDURE 1379–82 (10th ed. 2009); GEOFFREY C. HAZARD ET 

AL., PLEADING & PROCEDURE 1042–43 (10th ed. 2009); ALLAN IDES & CHRISTOPHER N. MAY, 

CIVIL PROCEDURE (3d ed. 2009) (none); LINDA J. SILBERMAN ET AL., CIVIL PROCEDURE 1178 

(4th ed. 2013); STEPHEN C. YEAZELL, CIVIL PROCEDURE 245, 294, 315−16 (9th ed. 2012). 

But see, e.g., STEPHEN N. SUBRIN ET AL., CIVIL PROCEDURE 140−50, 858 (3d ed. 2008). 

 20. For an excellent example, see Kevin C. Johnson, Note, Rule 68 and the High Cost 

of Litigation: The Best Defense Weapon of Which You’ve Never Heard and its Missed 

Opportunity to Promote Settlement, 10 CHARLESTON L. REV. 475 (2016). But see Bone, supra 

note 16, for a prominent exception. The academy has paid more attention to Rule 68’s 

application in the class action context, a use outside the scope of this Article though one 

addressed by the Supreme Court in Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663 (2016), 

and examined by, for example, Dennis Lueck, The Third Circuit Adopts the Relation-Back 
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and so few defendants use it that the Judicial Conference considered 

abandoning it altogether.21 

The Rule’s disuse is particularly striking in the civil rights arena, 

where Rule 68 is poised to have its greatest effect. In 1985, the Supreme 

Court of the United States held that attorney’s fees awardable under the 

Civil Rights Attorney’s Fees Award Act of 197622 are “costs” for purposes 

of Rule 68.23 To many procedure watchers, this move weaponized Rule 68 

as an effective tool for municipal defendants to settle civil rights suits 

early and favorably.24 

But three decades after Marek’s25 bang, Rule 68 has been reduced to a 

whimper; civil rights defendants have largely left their Excalibur to rust 

in its scabbard. Why? Proceeding in three parts, this Article seeks to 

answer that question and to uncover a realistic depiction of Rule 68 in 

modern constitutional litigation. Section I provides an overview of the 

underlying law, surveying the history of Rule 68, the purpose and 

practice of fee-shifting under 42 U.S.C. § 1988,26 and the impact of Marek. 

Turning from theory to practice, Section II constructs a modern view of 

Rule 68 from the bench and from the ground. Section II(A) analyzes 

judicial orders and opinions from the last three years dealing with Rule 

68 offers in civil rights litigation. Section II(B) offers insights gleaned in 

conversations with attorneys working in law departments of major 

 

Doctrine to Prevent Defendants from “Picking Off” Representative Plaintiffs of Putative 

Class Actions in Weiss v. Regal Collections, 50 VILL. L. REV. 1285 (2005). 

 21. See infra notes 41–45 and accompanying text. 

 22. 42 U.S.C. § 1988(b) (2018). 

 23. Marek v. Chesny, 473 U.S. 1, 9 (1985). 

 24. E.g., Judith Resnik, Failing Faith: Adjudicatory Procedure in Decline, 53 U. CHI. 

L. REV. 494, 531–32 (1986); Simon, supra note 17, at 23 (“In deciding Marek, the Supreme 

Court suddenly transformed rule 68 into a powerful settlement weapon. . . . [R]ule 68 is 

now radically stronger in fee-shifting cases.”); Richard M. Swope & Samuel J. Webster, The 

Defense Goes on the Offense: Use of Rule 68 in Civil Rights Litigation, 55 DEF. COUNS. J. 

153, 154 (1988); Jay H. Krulewitch, Note, Anatomy of a Double Whammy: The Application 

of Rule 68 Offers and Fee Waivers of Civil Rights Attorneys’ Fees Under Section 1988, 37 

DRAKE L. REV. 103, 103–04 (1988) (describing Marek’s “devastating” effectiveness at 

“depriv[ing] the plaintiff’s attorney of a reasonable fee” at the expense of justice to civil 

rights plaintiffs); Gale C. Shumaker, Note, Marek v. Chesny: Civil Rights Attorney’s Fees 

and Federal Rule of Civil Procedure 68: The Conflict Resolved, 12 OHIO N.U. L. REV. 287, 

299–300 (1985). See generally Michael E. Solomine & Bryan Pacheco, State Court 

Regulation of Offers of Judgment and Its Lessons for Federal Practice, 13 OHIO ST. J. ON 

DISP. RES. 51, 61–62 (1997) (describing the academy’s reaction to Marek as “explosive” and 

reviewing the “cottage industry” of critical literature). 

 25. 473 U.S. 1. 

 26. 42 U.S.C. § 1988 (2018). 
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American cities.27 Finally, Section III compares the two views to situate 

Rule 68 within procedure’s larger theoretical and doctrinal debates, and 

to predict a way forward for litigants, judges, and the Rule itself. 

I. THE THEATER OF OPERATIONS:  

RULE 68, SECTION 1983, & SECTION 1988 

Despite its characterization as “the most enigmatic of the Federal 

Rules,” the text of Rule 68 is short and straightforward.28 The same is 

true of 42 U.S.C. § 198329 (granting a cause of action to people deprived 

of constitutional rights under color of state law), and 42 U.S.C. § 1988 

(giving courts discretion to award attorney’s fees to prevailing civil rights 

plaintiffs). But like many things in constitutional litigation, the 

interaction between the three provisions shares neither quality. So before 

attempting to navigate the confluence in Sections II and III, this Section 

first introduces each tributary, its theoretical purpose, and its practical 

effect. 

A. Rule 68 

For all its alleged mystery, Rule 68’s text has remained relatively 

unchanged since 1938, when its drafters included it as “an 

uncontroversial—even relatively unimportant” addition to the first 

Federal Rules.30 Though Rule 68 has been amended five times since its 

adoption, these amendments have largely tinkered with the Rule’s style, 

not substance.31 But now, sixty years on, the drafters’ characterization 

 

 27. I am deeply grateful to the attorneys I spoke with; all regularly represent municipal 

defendants in § 1983 litigation. I interviewed each over the phone for approximately thirty 

minutes on topics including when and how they use Rule 68, when and why they do not, 

how defense counsel reacts to a Rule 68 offer, and if any changes to Rule 68 would cause 

them to use it more often. 

       While writing this Article, I encountered similar research by Julie Davies, Federal Civil 

Rights Practice in the 1990’s: The Dichotomy Between Reality and Theory, 48 HASTINGS L.J. 

197 (1997), and more recently by Harold S. Lewis, Jr. & Thomas A. Eaton, Rule 68 Offers 

of Judgment: The Practices and Opinions of Experienced Civil Rights and Employment 

Discrimination Attorneys, 241 F.R.D. 332 (2007). Their conclusions are discussed further 

and compared to my own in Sections II(B) and III. 

 28. See supra note 18 and accompanying text. 

 29. 42 U.S.C. § 1983 (2018). 

 30. Bone, supra note 16, at 1583. 

 31. The most recent amendment in 2009 is emblematic: though the length of the offer 

period grew from ten to fourteen days, this wasn’t really an “exten[sion],” despite what the 

2009 Committee Note said. Prior to 2009, the Rules computed time periods shorter than 

eleven days by skipping intermediate weekends and holidays, so a ten-day period would 

always be (in practice) at least fourteen days. See FED. R. CIV. P. 6(a) advisory committee’s 
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remains only half-correct: Rule 68 has come to attract its fair share of 

criticism,32 but modern practitioners and jurists still agree it is “largely 

inconsequential.”33 

The Rule’s operation follows clearly from its text. When a defendant 

offers to have judgment entered against it for a specific amount, and the 

plaintiff rejects the offer and subsequently obtains a judgment for a 

lesser amount, the plaintiff must pay the post-offer costs incurred by the 

defendant. The Rule is lopsided, since only defending parties can make 

offers, and the Supreme Court has limited its operation to only winning 

plaintiffs (since losing plaintiffs, though obviously failing to improve on 

an offer, do not finally obtain the judgment).34 The Rule is also 

mandatory: “the district court retains no discretion under Rule 68 to alter 

the rule’s sometimes severe application.”35 

Though some academics argue Rule 68 should be understood as 

protecting defendants from “unreasonable plaintiffs” doggedly pursuing 

litigation despite the “defendant offer[ing] what the plaintiff was entitled 

to receive from trial,”36 the Supreme Court has unequivocally deemed the 

Rule a tool to encourage settlement,37 and formal economic analysis 

confirms the Rule’s effectiveness at that score.38 But it’s curious to 

conclude the “plain purpose” of Rule 68 is promoting settlement, since 

 

note to 2009 amendment. So the 2009 change in the nominal time period merely reflected 

the contemporaneous shift to the “days are days” counting method for short time periods. 

 32. E.g., Stephen B. Burbank, Proposals to Amend Rule 68—Time to Abandon Ship, 19 

U. MICH. J.L. REFORM 425 (1986). 

 33. See, e.g., Albert Yoon & Tom Baker, Offer-of-Judgment Rules and Civil Litigation: 

An Empirical Study of Automobile Insurance Litigation in the East, 59 VAND. L. REV. 155, 

158 (2006); see also Danielle M. Shelton, Rewriting Rule 68: Realizing the Benefits of the 

Federal Settlement Rule by Injecting Certainty into Offers of Judgment, 91 MINN. L. REV. 

865, 872 (2007) (“[T]he anecdotal evidence and empirical research on Rule 68 demonstrates 

that the rule is used infrequently.”). 

 34. See Delta Air Lines v. August, 450 U.S. 346, 351 (1981). 

 35. Sharpe v. Cureton, 319 F.3d 259, 274 (6th Cir. 2003) (quoting Hopper v. Euclid 

Manor Nursing Home, Inc., 867 F.2d 291, 295 (6th Cir. 1989)). 

 36. Bone, supra note 16, at 1562; see also Bruce P. Merenstein, More Proposals to 

Amend Rule 68: Time to Sink the Ship Once and for All, 184 F.R.D. 145, 164 (1999) (noting 

one of the purposes of Rule 68 is to avoid “frivolous litigation”). 

 37. See Marek v. Chesny, 473 U.S. 1, 5 (1985) (“The plain purpose of Rule 68 is to 

encourage settlement and avoid litigation.”); Delta, 450 U.S. at 352 (“The purpose of Rule 

68 is to encourage the settlement of litigation.”); see also Simon, supra note 17, at 1−2 

(noting Rule 68 is “the only procedural rule devoted exclusively to settlement”). 

 38. See, e.g., Amy Farmer & Paul Pecorino, Conditional Cost Shifting and the Incidence 

of Trial: Pretrial Bargaining in the Face of a Rule 68 Offer, 2 AM. L. & ECON. REV. 318, 336 

(2000); see also Geoffrey P. Miller, An Economic Analysis of Rule 68, 15 J. LEGAL STUD. 93, 

112−17 (1986). 
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the word appears nowhere in the Rule.39 The Rule speaks in terms of 

“judgment,” a semantic distinction of potential import, since a defendant 

amenable to a settlement resulting in dismissal and a nonadmission of 

liability might balk at confessing formal judgment. As Professors Lewis 

and Eaton point out, a defendant’s reluctance on this front may be more 

than attitudinal; confessing judgment can have a practical effect on 

insurability or creditworthiness.40 

The most recent meeting minutes of the Civil Rules Advisory 

Committee reflect deep disagreement among judges and practitioners 

over the Rule’s ideal function. Should the goal be to strengthen 

settlement pressure in the name of economy and efficiency? To give 

plaintiffs more flexibility to ensure justice? Or should the Committee 

abrogate the rule entirely?41 Perhaps the only thing the Committee 

agrees about is that any amendment of Rule 68 would be complicated, 

controversial, and potentially fruitless given the Rule’s limited use. One 

lawyer–member cheekily asked, “how fast can I run away from this? 

Trying to do everything everyone wants will be a real headache,”42 while 

a judge observed Rule 68 “seems to be falling away.”43 Though an 

in-depth examination of historical attempts to amend Rule 68 exceeds 

the scope of this Article,44 the recent minutes provide a convenient 

overview of the intractability: 

 The Committee published proposed amendments in 1983. The 

vigorous controversy stirred by those proposals led to publication of 

quite different proposals in 1984. No further action was taken. The 

Committee came to the subject again in the 1990s. . . . The Committee 

eventually decided that the attempt to address so many foreseeable 

complications had generated a rule too complex for application. The 

project was abandoned . . . . 

 

 39. Professor Bone argues this textual distinction supports his conception of the Rule 

as a device to avoid vexatious plaintiffs. See Bone, supra note 16, at 1567. 

 40. See Lewis & Eaton, supra note 16, at 732. The effects of this semantic choice are 

further explored in Section III. 

 41. See CIV. RULES ADVISORY COMM., MINUTES 39 (2017), http://www.uscourts.gov 

/sites/default/files/2017-04-25_civil_rules_minutes_1.pdf [https://perma.cc/RM29-NMVM] 

(“Some observers have long lamented that Rule 68 does not seem to be used very much. 

They believe that it should be given greater bite. . . . Alongside these proposals to expand 

Rule 68 lie occasional arguments that Rule 68 should be abrogated. It is seen as largely 

useless because it is not much used.”). Some commentators have similarly urged 

abrogation. See, e.g., Merenstein, supra note 36, at 148. 

 42. CIV. RULES ADVISORY COMM., supra note 41, at 41. 

 43. Id. 

 44. See generally Bone, supra note 16, for an authoritative account through the latest 

amendments. 
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 Many suggestions to revise Rule 68 have been made by bar 

organizations and others over the years. . . . 

 The lessons to be learned from this history remain uncertain. 

Continually renewed interest in revising Rule 68 suggests there are 

strong reasons to take it up once again. Repeated failure to develop 

acceptable revisions . . . suggests there are strong reasons to leave the 

rule where it lies. It causes some problems, but is not invoked so 

regularly as to cause much grief. Yet a third choice might be to 

recommend abrogation because Rule 68 has a real potential for 

untoward effects and because curing it seems beyond reach.45 

The tweak most often discussed by the Committee and other 

commentators would expand Rule 68 to allow for offers by plaintiffs.46 

Section III further explores this and other potential amendments. 

B. 42 U.S.C. §§ 1983 & 1988 

As Rule 68 approached its fortieth birthday, a seemingly unrelated bill 

wound its way through Congress: the Civil Rights Attorney’s Fees Award 

Act of 1976.47 As the Act recognizes, the ability for citizens to vindicate 

their rights against the government is a foundational premise of the rule 

of law. Though a variety of statutes provide causes of action for 

constitutional torts, the undisputed “workhorse” of constitutional 

litigation is 42 U.S.C. § 1983,48 the jurisdictional vehicle of choice for 

“[m]any of the Supreme Court’s most significant constitutional decisions 

 

 45. CIV. RULES ADVISORY COMM., supra note 41, at 39−41. 

 46. See id.; see also Jay Horowitz, Rule 68: The Settlement Promotion Tool That Has 

Not Promoted Settlements, 87 DENV. U. L. REV. 485, 510 (2010); Simon, supra note 17, at 

25−26. 

 47. S. 2278, 94th Cong., 90 Stat. 2641 (1976) (codified at 42 U.S.C. § 1988(b)); H.R. Res. 

1591, 94th Cong. (1976). 

 48. See Alan W. Clarke, The Ku Klux Klan Act and the Civil Rights Revolution: How 

Civil Rights Litigation Came to Regulate Police and Correctional Officer Misconduct, 7 

SCHOLAR 151, 152 (2005); see also Thomas A. Eaton & Michael L. Wells, Attorney’s Fees, 

Nominal Damages, and Section 1983 Litigation, 24 WM. & MARY BILL RTS. J. 829, 830 

(2016) (“The most important of the statutes specified in § 1988 is 42 U.S.C. § 1983.”); id. at 

837 (“Section 1983 is the main statutory authority for obtaining both backward-looking 

relief, in the form of damages, and forward-looking relief, in the form of injunctions and 

declaratory judgments, against municipal governments, their officials, and state officials 

for federal constitutional violations.”).  
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of the past generation”49 including Brown v. Board of Education,50 Tinker 

v. Des Moines Independent Community School District,51 and Obergefell 

v. Hodges.52 

But despite its significance, the Supreme Court has limited the ability 

of § 1983 plaintiffs to obtain large damages awards by requiring plaintiffs 

seeking compensatory damages to demonstrate the real value of the 

constitutional infringement.53 Although plaintiffs who prove callous or 

reckless disregard for safety and rights can obtain punitive damages 

against nonmunicipal defendants, these generally require the jury to be 

very outraged by either the plaintiff’s pain and suffering or the 

constitutional violation’s egregiousness.54 And of course, cases seeking 

prospective relief yield no damages at all. So notwithstanding the 

salutary externalities of constitutional litigation, who would represent a 

prospective plaintiff with the prospect of little or no damages? These 

cases are ill-suited for contingency fee arrangements, since it’s hard to 

award compensatory damages for injuries exceeding simple monetary 

harms. In the early 1970s, several courts of appeals imagined an 

equitable solution: awarding fees to civil rights plaintiffs serving as 

“private attorney[s] general.”55 But in 1975, the Supreme Court doused 

that workaround and instead enshrined the “American Rule” of each side 

bearing its own costs.56 With contingent fees still unavailable, the 

American Rule meant that unless a plaintiff fronted significant capital, 

a civil rights case would never be brought. And that elicited concerns 

 

 49. Harry A. Blackmun, Section 1983 and Federal Protection of Individual Rights—

Will the Statute Remain Alive or Fade Away, 60 N.Y.U. L. REV. 1, 1 (1985); see also William 

N. Eskridge, Jr. & John Ferejohn, Super-Statutes, 50 DUKE L.J. 1215, 1215, 1219 (2001) 

(deeming § 1983 a “super-statute” that has “chang[ed] the common law baseline”). 

 50. 347 U.S. 483 (1954) (declaring state laws establishing separate public schools for 

black and white students to be unconstitutional). 

 51. 393 U.S. 503 (1969) (holding that the First Amendment applied to public schools). 

 52. 135 S. Ct. 2584 (2015) (recognizing a marriage right for same-sex couples under the 

Fourteenth Amendment’s Due Process and Equal Protection Clauses). 

 53. See Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S. 299, 306−07 (1986); Carey v. 

Piphus, 435 U.S. 247, 254–57 (1978). 

 54. See Smith v. Wade, 461 U.S. 30, 56 (1983) (holding “a jury may be permitted to 

assess punitive damages in an action under § 1983 when the defendant’s conduct is shown 

to be motivated by evil motive or intent, or when it involves reckless or callous indifference 

to the federally protected rights of others”); City of Newport v. Fact Concerts, Inc., 453 U.S. 

247, 271 (1981) (holding municipalities cannot be liable for punitive damages). 

 55. See, e.g., Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 241 (1975). 

 56. See id. at 271 (“[T]he encouragement of private action to implement public policy 

has been viewed as desirable . . . . But the rule followed in our courts with respect to 

attorneys’ fees has survived. It is deeply rooted in our history and in congressional policy; 

and it is not for us to invade the legislature’s province by redistributing litigation costs in 

th[is] manner.”). 



 (WYNOSKY FINAL DO NOT DELETE) 2/15/2019  1:34 PM 

466 MERCER LAW REVIEW [Vol. 70 

about social optimality (since fewer civil rights cases meant less societal 

vindication of constitutional rights) and deterrence (since 

constitutional-right infringers would only be subject to liability in the 

rare instance where a case was brought). 

Responding to this retrenchment of the American Rule, Congress 

passed the Civil Rights Attorney’s Fees Award Act of 1976, 42 U.S.C. 

§ 1988, which allowed courts to award prevailing parties57 a reasonable 

attorney’s fee58 as part of costs.59 To be sure, these fees provide an 

expressive quality of fair compensation and increased deterrence, and a 

motive force to generate incentives for a high-quality civil rights bar. But 

these effects are secondary to § 1988’s central aim: “to give [victims of 

civil rights violations] effective access to the judicial process where their 

grievances can be resolved according to law.”60 

 

 57. A series of cases have defined what it means to be a prevailing party. See 

Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep’t of Health & Human Res., 532 U.S. 598, 

604 (2001) (noting a legally binding consent decree can render a plaintiff “prevailing” for 

purposes of § 1988); Farrar v. Hobby, 506 U.S. 103, 112 (1992) (holding a plaintiff can be a 

prevailing party even if they obtain a nominal damages claim, though if the action was 

brought to obtain large compensation for an alleged wrong, and the plaintiff does not obtain 

adjudication regarding any public-benefitting element, substantial compensation is 

unreasonable); Hensley v. Eckerhart, 461 U.S. 424, 440 (1983) (holding a plaintiff can be a 

prevailing party even if they do not prevail on all claims). Section 1988 excludes the federal 

government from the universe of potential prevailing parties. 42 U.S.C. § 1988(b) (2018). 

 58. Calculating a reasonable fee generally turns on the lodestar approach: multiplying 

the number of hours reasonably expended with a reasonable hourly rate. See Blum v. 

Stenson, 465 U.S. 886, 895 (1984) (looking to the prevailing market rate in the relevant 

community to identify a reasonable hourly rate); Hensley, 461 U.S. at 433−34 (defining 

hours “reasonably expended” as hours contributing to a successful outcome, even if the 

particular claim invoked is unsuccessful); see also Comm’r v. Banks, 543 U.S. 426, 435−36 

(2005) (noting that even though the lodestar occasionally produces disproportionate fee 

awards, such a result is sometimes required since the plaintiff is required to count 

attorney’s fees as income). But see City of Riverside v. Rivera, 477 U.S. 561, 573–79 (1986) 

(questioning the propriety of the “lodestar” approach given the award of a $250,000 fee for 

damages of $30,000). Both sides have an opportunity to litigate this calculation. See 

generally Perdue v. Kenny, 559 U.S. 542 (2010) (holding that while the lodestar can 

theoretically be adjusted upwards for exceptional advocacy, practically identifying a case 

where such adjustment is appropriate is exceedingly difficult). 

 59. Though the language of § 1988 suggests courts have broad discretion over whether 

to award a fee, see § 1988(b) (“In any action or proceeding to enforce a provision of 

section[] . . . [1983] . . . the court, in its discretion, may allow the prevailing party, other 

than the United States, a reasonable attorney’s fee as part of the costs.”), the Supreme 

Court has cabined the ability to deny a prevailing plaintiff attorney’s fees to “special 

circumstances” where an award is unjust. See, e.g., Hensley, 461 U.S. at 429. 

 60. H.R. REP. NO. 94-1558, at 1 (1976) (noting that “[t]he effective enforcement of 

Federal civil rights statutes depends largely on the efforts of private citizens. . . . In many 

instances where these laws are violated, it is necessary for the citizen to initiate court action 

to correct the illegality” but that “[u]nless the judicial remedy is full and complete, it will 



(WYNOSKY FINAL DO NOT DELETE) 2/15/2019  1:34 PM 

2019] SETTLEMENT’S RUSTY SWORD 467 

C. Marek’s Shift of Section 1988 

If § 1988 emboldened civil rights attorneys to act as leukocytes within 

the body politic,61 the Supreme Court would soon prescribe a potent 

immunosuppressant in Marek v. Chesny,62 a case grafting attorney’s fees 

under § 1988 onto Rule 68’s proviso for “costs.”63 As Justice Brennan 

noted sharply in dissent, this broadening of Rule 68 was far from 

inevitable and seemingly in tension with the goals of § 1988.64 But a 

six-member majority led by Chief Justice Burger bound the two 

provisions, concluding Rule 68’s encouragement of settlement actually 

complemented § 1988’s encouragement of filing, especially since, in the 

majority’s estimation, civil rights plaintiffs are often better off settling.65 

Marek’s effects on litigation incentives are profound. If a plaintiff does 

not improve upon a municipal defendant’s offer of damages and fees, the 

plaintiff will be unable to recover additional fees incurred post-offer. And 

since attorney’s fees accrue continuously, an early offer can quickly turn 

a plaintiff’s meritorious case into a negative-value claim. Though this 

may not undercut the incentive to bring a case with substantial 

settlement value, plaintiffs with relatively small or nonmonetary 

recoveries may be better off never filing at all.66 Marek thus deals a 

powerful trump card to municipal defendants willing to omit puffery and 

offer meaningful compensation. This card is best played early—as soon 

as the city receives a complaint, and before plaintiffs have accumulated 

substantial attorney’s fees. As public employees, city attorneys enjoy an 

institutional advantage in evaluating claims pre-discovery: in a Monell67 

claim, for instance, attorneys could interview the relevant 

 

remain a meaningless right,” and “[b]ecause a vast majority of the victims of civil rights 

violations cannot afford legal counsel, they are unable to present their cases to the courts”). 

 61. Thanks to Professor Kreimer for this characteristically colorful locution. 

 62. 473 U.S. 1 (1985). 

 63. Id. at 11−12. 

 64. Id. at 14−15 (Brennan, J., dissenting). 

 65. Id. at 10 (majority opinion). 

 66. Notably, Marek did not determine whether Rule 68 imposes post-offer fees upon a 

prevailing-but-less-favorable-judgment civil rights plaintiff, but—in a win for plaintiffs—

”[o]ver the years, one appellate court after another has answered that question in the 

negative.” Hescott v. City of Saginaw, 757 F.3d 518, 528 (6th Cir. 2014) (collecting cases). 

As one attorney made clear to me in an interview, however, defendants in this scenario can 

and do recover post-offer costs. Outside the § 1988 context, there is a circuit split on this 

issue. Compare, e.g., Jordan v. Time, Inc., 111 F.3d 102, 105 (11th Cir. 1997) (concluding 

Rule 68 “costs” include post-offer, non-prevailing party attorney’s fees), with, e.g., 

Champion Produce, Inc. v. Ruby Robinson Co., 342 F.3d 1016, 1030−31 (9th Cir. 2008) 

(joining the First and Seventh Circuits in holding Rule 68 “costs” do not include post-offer, 

non-prevailing party attorney’s fees). 

 67. Monell v. Dep’t of Soc. Servs., 436 U.S. 658 (1978). 
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decisionmakers; in an excessive force claim, attorneys may be able to 

quietly review body camera footage. And as repeat players, city attorneys 

know what a jury in their district would be willing to award, know how 

strong a particular plaintiff’s counsel is, and know what rate that counsel 

charges. 

The plaintiffs receiving a Rule 68 offer, by contrast, are incentivized to 

make a realistic assessment of their chances, though their ability to do 

so may be hampered by the structural information asymmetry. And since 

city attorneys’ institutional advantage is well known, plaintiffs should 

look hard at an offer, seriously considering whether they could beat it at 

trial. Not least, since Rule 68 offers remain open for only fourteen days, 

the city can follow up on a rejected or lapsed offer with subsequent offers 

ratcheting up a plaintiff’s risk. 

II. RULE 68 TODAY 

The initial diagnoses of Marek as a retrovirus targeting § 1988 appear 

to have been greatly exaggerated. To bridge this gap from theory to 

practice, this Section takes a snapshot of recent Rule 68 litigation in civil 

rights cases and discusses insights gained in conversation with nine 

attorneys in the law departments of four of America’s most populous 

cities.68 The recent cases sketch out the current battlefields in the Rule 

68–§ 1988 theater, identifying several issues with the potential to divide 

the courts of appeals and require Supreme Court intervention. The 

attorney’s impressions are a bulletin, albeit limited, from the tip of this 

spear. 

A. A View from the Bench 

Like their criminal law cousin—the plea bargain—Rule 68 offers are 

worked out between litigants in the shadow of trial. And like plea 

bargains (but unlike most settlements), the terms of an accepted Rule 68 

offer eventually gain the imprimatur of the court when the district clerk 

enters the agreed-upon judgment. Yet compared to guilty pleas, which 

are offered and accepted in well over 95% of cases, Rule 68 offers are 

tendered and accepted far less routinely.69 Although 45,287 general civil 

 

 68. I chose to interview attorneys from large cities since these attorneys likely have 

higher gross exposure to § 1983 claims and therefore the most to gain from the structural 

advantage Marek brings. Of course, this choice brings consequences associated with 

scalability. But by focusing on large cities, I look for insights applicable to major and minor 

cities alike. The responses thus show Rule 68’s cheerleaders (critics) the arguments they 

must meet to advocate for the Rule’s development (diminution). 

 69. Cf. U.S. COURTS, supra note 9. Another interesting, though not directly relevant, 

distinction between the two is worth a passing mention: while judges can deviate from plea 
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rights suits were filed in federal court from October 1, 2013 to September 

30, 2016,70 only 607 accepted-Rule 68 offers appear in those cases.71 Rarer 

still are published orders or opinions concerning Rule 68—a Westlaw 

search over the same interval reveals just thirty orders or opinions 

resolving issues relating to Rule 68 in civil rights cases.72 

These orders and opinions are themselves cabined to a relatively 

narrow set of issues. One major issue concerns the reasonableness of the 

shifted fees themselves. Frankly, the existence of this issue at all is 

surprising, since Marek contemplates a Rule 68 offer inclusive of 

damages and fees so that acceptance immediately ends the case.73 But a 

number of Rule 68 offers ending up in court take a different tack, offering 

a dollar amount compensating the plaintiff for damages “plus reasonable 

attorney’s fees and costs accrued to date in an amount to be determined 

by the Court.”74 Yet this determination invites further litigation as the 

parties quibble over what represents a reasonable fee75 and sometimes 

 

bargains, entry of an accepted offer of judgment is mandatory. See supra note 35 and 

accompanying text. 

 70. See U.S. COURTS, U.S. DISTRICT COURTS—CIVIL CASES FILED, BY NATURE OF SUIT 

2, http://www.uscourts.gov/sites/default/files/data_tables/jff_4.4_0930.2016.pdf [https://per 

ma.cc/T2E8-ZD6P]. 

 71. To find the number of accepted Rule 68 offers, I ran a docket search on Bloomberg 

Law for “Civil Rights: Other” cases filed in federal district court from October 1, 2013 to 

September 30, 2016, where the term “FRCP 68,” “Rule 68,” “Fed. R. Civ. P. 68,” “R68,” or 

“Offer of Judgment” appears on the docket. 

 72. This low publication rate actually exceeds historical trends: only twenty-nine 

published opinions regarding Rule 68 were published from 1938 to 1980. See Bone, supra 

note 16, at 1600−05. 

 73. See Marek v. Chesny, 473 U.S. 1, 6−7 (1985) (rejecting plaintiff’s argument that 

Rule 68 offers must “itemize the respective amounts being tendered for settlement of the 

underlying substantive claim and for costs,” and noting that “[i]f defendants are not allowed 

to make lump-sum offers that would, if accepted, represent their total liability, they would 

understandably be reluctant to make settlement offers”). 

 74. E.g., Morjal v. City of Chicago, 774 F.3d 419, 420 (7th Cir. 2014). 

 75. E.g., Lilly v. City of New York, No. 16 Civ. 322 (ER), 2017 U.S. Dist. LEXIS 129815 

(S.D.N.Y. Aug. 15, 2017) (justifying an hourly rate of $600 for an attorney who “graduate[d 

from] the University of Pennsylvania Law School, where he was a research assistant for 

one of the leading civil rights practitioners in the country,” David Rudovsky); see also 

Williams v. City of New York, No. 16-CV-233 (JPO), 2017 U.S. Dist. LEXIS 70929 (S.D.N.Y. 

May 9, 2017); World Outreach Conference Ctr. v. City of Chicago, 234 F. Supp. 3d 904 (N.D. 

Ill. 2017), aff’d, 896 F.3d 779 (7th Cir. 2018); John v. Demaio, No. 15 CV 6094 (NGG) (CLP), 

2016 U.S. Dist. LEXIS 136339 (E.D.N.Y. Sept. 29, 2016); Aguayo v. Bassam Odeh, Inc., No. 

3:13-CV-2951-B, 2016 U.S. Dist. LEXIS 169702 (N.D. Tex. Dec. 8, 2016); Schoolcraft v. City 

of New York, No. 10 Civ. 6005 (RWS), 2016 U.S. Dist. LEXIS 183036 (S.D.N.Y. Sept. 6, 

2016); Coakley v. Webb, No. 14 Civ. 8438 (ER), 2016 U.S. Dist. LEXIS 30780 (S.D.N.Y. Mar. 

10, 2016); Andrews v. City of New York, No. 14-CV-1721 (FB) (CLP), 2015 U.S. Dist. LEXIS 

131699 (E.D.N.Y. Sept. 29, 2015) (entertaining plaintiff’s request for $67,734.89, 
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what represents a reasonable fee for litigating the fees themselves.76 It is 

less than immediately intuitive why repeat-player municipal defendants 

use these “exclusive” Rule 68 offers so frequently (or at all)—they seem 

to unwind the efficiency and economic benefits of settlement, to say 

nothing of the Supreme Court’s directive that disputes over a reasonable 

fee “should not result in a second major litigation.”77 

An unresolved issue discussed in several cases concerns a single Rule 

68 offer made to multiple plaintiffs. Circuits currently split 4–2 over 

whether allocation among multiple defendants is required,78 and even 

circuits allowing unapportioned offers acknowledge “evaluating a Rule 

68 offer of judgment to multiple plaintiffs involves a case-specific 

inquiry.”79 The most recent petition for certiorari raising the issue 

appears to have been denied by the Court in 2007.80 

A consistent motif in the cases compares accepted Rule 68 offers to 

contracts.81 This analogy makes intuitive sense, and parallels similar 

 

considering defendant’s counterproposal for $8950, and awarding $12,370); Stone v. Port 

Auth. of N.Y. & N.J., No. 11-CV-3932 (SMG), 2015 U.S. Dist. LEXIS 53116 (E.D.N.Y. Apr. 

22, 2015); Barech v. City of Portland, No. 3:14-cv-00328-AC, 2015 U.S. Dist. LEXIS 25239 

(D. Or. Mar. 3, 2015); Howell v. Conkle, No. 2:13-cv-406, 2014 U.S. Dist. LEXIS 174186 

(S.D. Ohio Dec. 17, 2014). 

 76. Morjal, 774 F.3d at 419. In an opinion by Judge Rovner, the Seventh Circuit held 

that reasonable fees-on-fees litigation was contemplated by the Rule 68 offer in that case, 

but unreasonable litigation was not, so the panel affirmed the district court’s award of fees 

for “time spent responding to challenges to the fees that were unsupported and improper.” 

Id. at 423. 

 77. See Hensley v. Eckerhart, 461 U.S. 424, 437 (1983). The view looks somewhat 

different from the practitioner’s perspective; Section II(B) offers some potential 

justifications for exclusive offers. 

 78. See Doe v. Rutherford Cty., Tenn. Bd. of Educ., 86 F. Supp. 3d 831, 851−52 (M.D. 

Tenn. 2015) (collecting cases). 

 79. Id. at 852; see, e.g., Jordan ex rel. Arenas-Jordan v. Russo, No. 09-88 Erie, 2014 

U.S. Dist. LEXIS 27756, at *37−42 (W.D. Pa. Mar. 5, 2014) (noting “[t]he Third Circuit . . . 

has not yet addressed the validity of Rule 68 offers that are unapportioned among multiple 

plaintiffs,” but holding an unapportioned offer was effective where the plaintiffs were “all 

related, resided in the same household, and were jointly represented by the same 

attorney”). 

 80. See Nixon v. Wheatley, 203 F. App’x 674 (5th Cir. 2006), cert. denied, 550 U.S. 935 

(2007). 

 81. E.g., Miller v. City of Portland, 868 F.3d 846, 851 (9th Cir. 2017) (“We have 

repeatedly emphasized that Rule 68 offers of judgment are ‘analyzed in the same manner 

as any contract.’ Plaintiffs are ‘entitled to rely on the plain language of the offer [they] 

accepted,’ and ‘any ambiguities are construed against the drafter.’” (alteration in original) 

(quoting Erdman v. Cochise Cty., 926 F.2d 877, 881 (9th Cir. 1991))); Coley v. Lucas Cty., 

No. 3:09CV8, 2017 U.S. Dist. LEXIS 4118, at *6−7 (N.D. Ohio Jan. 11, 2017) (“Based on 

ordinary principles of contract interpretation, I conclude . . . it was the parties’ mutual 

intent to apply the conventional standard for determining a ‘reasonable attorney’s fee.’” 
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comparisons made to plea bargaining in criminal procedure 

jurisprudence and literature.82 But courts’ invoke the analogy highly 

selectively. For one, courts fail to reconcile the most obvious problem with 

this analogy: unlike ordinary dickering over the terms of a contract, a 

formal offer of judgment under Rule 68 imposes concrete legal 

consequences, since even letting an offer lapse may affect a plaintiff’s 

ability to recover fees under § 1988. The analogy rings doubly hollow 

given its inconsistent application. One would think construing Rule 68 

offers according to contract law principles would strongly favor the 

repeat-player municipal defendant, who can leverage the benefits of 

experience to craft airtight offers of judgment. So if the law required Rule 

68 offers to be strictly construed according to contract law principles, it 

would be rare for a civil rights plaintiff to successfully challenge an offer 

drafted by a city–defendant. But the cases tell a different story;83 in all 

but one, judges invoke contract law only to rule against municipal 

defendants.84 

 

(quoting 42 U.S.C. § 1988(b))); Mallory v. Eyrick, 922 F.2d 1273, 1279 (6th Cir. 1991) (“In 

cases construing Rule 68 judgments where the parties disagree as to what was intended, 

the courts apply contract principles.”); Wilson v. Bolivar Cty., No. 4:14-cv-00156-MPM-SAA, 

2016 U.S. Dist. LEXIS 83104, at *13 (N.D. Miss. June 27, 2016) (“Rule 68 Offers of 

Judgment are interpreted using the same principles and rules applicable to contract 

interpretation.”); Radecki v. Amoco Oil Co., 858 F.3d 397, 400 (8th Cir. 1988); Johnson v. 

Univ. Coll. of Univ. of Ala., 706 F.2d 1205, 1209 (11th Cir. 1983); cf. Johnson ex rel. S.J. v. 

Hyatt Hotels Corp., No. 2:15-cv-03175-DCN, 2017 U.S. Dist. LEXIS 165850, at *5−7 (D.S.C. 

Oct. 6, 2017) (invoking contract law to hold a Rule 68 offer silent on costs is to be construed 

against the defendant in a diversity case under a state unfair trade practices statute). The 

Supreme Court recently made the same interpretive move in Campbell-Ewald Co. v. 

Gomez, 136 S. Ct. 663, 670 (2016), a case holding that a claim by the named plaintiff of a 

putative class is not mooted by an unaccepted offer of judgment under Rule 68. Id. 

 82. See, e.g., Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract, 101 

YALE L.J. 1909 (1992), cited with approval in Missouri v. Frye, 566 U.S. 134, 144 (2012). 

 83. E.g., Gutierrez v. Good Savior, LLC, No. CV 15-3727 (AJW), 2016 U.S. Dist. LEXIS 

134862, at *16–18 (C.D. Cal. Sept. 28, 2016) (reaffirming, despite defense counsel’s 

admitted unfamiliarity with Rule 68, that an offer silent to costs is exclusive of costs and 

that offers are irrevocable for fourteen days); Allen v. Freeman, No. 1:10-cv-22, 2016 U.S. 

Dist. LEXIS 23282, at *2 (S.D. Ga. Feb. 25, 2016) (holding that a Rule 68 offer “including 

all of Plaintiff’s claims for relief” was ambiguous and thus did not include fees); cf. Johnson, 

2017 U.S. Dist. LEXIS 165850, at *5−6 (holding a Rule 68 offer silent on costs is to be 

construed against the defendant). For a nondrafting but similarly impenetrable mistake by 

a municipal defendant involving offer and acceptance, see Felders v. Bairett, No. 2:08-cv-

993 CW, 2016 U.S. Dist. LEXIS 115101, at *16–17 (D. Utah Aug. 26, 2016), which held a 

Rule 68 offer made after the complaint was filed but before the defendant was served was 

not an offer of judgment but rather an offer of compromise. Id. 

 84. See, e.g., LaPierre v. City of Lawrence, 819 F.3d 558, 561–65 (1st Cir. 2016) 

(holding—in an opinion joined by retired Justice Souter—that an offer silent to costs is 

exclusive of costs, and reversing the district court’s decision that there was no meeting of 
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Three additional patterns merit mention. First, this litigation is 

geographically distributed, and includes cases with big-city and 

small-city defendants alike.85 Second, this work is often delegated to 

magistrate judges.86 Although this delegation makes intuitive (and 

perhaps attitudinal) sense given the nature of litigating lodestar 

calculations, it does represent a procedural choice that prolongs the 

litigation, since an appeal from one of these magistrate decisions requires 

a written opinion from the district judge.87 If Rule 68 should operate to 

“avoid protracted litigation,”88 perhaps district judges should decide the 

issue in the first instance. The third pattern—or lack thereof—is the 

inconsistent timing of Rule 68 offers. As noted in Section I(C), Rule 68 

offers are most powerful immediately after the defendant receives the 

complaint, before the plaintiff has accrued significant attorney’s fees. So 

in their optimal world, defendants should investigate and evaluate a 

plaintiff’s claim as soon as they receive the complaint, preparing an early 

Rule 68 offer to potentially turn off the flow of fees for the rest of the 

litigation. But the timing of many of these Rule 68 offers does not follow 

this rationale: only two offers happened within the first two months of 

litigation, delays of a year were routine, and several offers were extended 

multiple years into litigation.89 

B. A View from the Ground 

This Section recounts conversations with nine civil rights attorneys 

working in the law departments of four of America’s most populous cities. 

This is obviously a small sample size, so it cannot be the basis of any 

definitive conclusions. Yet it does provide several suggestions about how 

 

the minds, and thus invalid acceptance, where before acceptance and within the 

fourteen-day window the defendant made a second amended “clarifying” Rule 68 offer but 

plaintiff purported to accept the initial offer); Gutierrez, 2016 U.S. Dist. LEXIS 134862, at 

*18−20; Allen, 2016 U.S. Dist. LEXIS 23282, at *2−3. For the lone counterexample, see 

Wilson, 2016 U.S. Dist. LEXIS 83104, at *19, where the court admonished “that the 

Plaintiff accepted the Offer of Judgment under the offered terms, but now seeks [to litigate 

around them] strik[ing] this Court [as] playing ‘gotcha’—a litigation technique of which this 

Court does not approve nor upon which does it look favorably.” 

 85. See also supra note 83 and accompanying sources. 

 86. E.g., Anderson v. Cty. of Suffolk, No. CV 09-1913 (GRB), 2016 U.S. Dist. LEXIS 

48891 (E.D.N.Y. Apr. 11, 2016); Andrews v. City of New York, No. 14-CV-1721 (FB) (CLP), 

2015 U.S. Dist. LEXIS 131699 (E.D.N.Y. Sept. 29, 2015); Barech v. City of Portland, No. 

3:14-cv-00328-AC, 2015 U.S. Dist. LEXIS 25239 (D. Or. Mar. 3, 2015); Howell v. Conkle, 

No. 2:13-cv-406, 2014 U.S. Dist. LEXIS 174186 (S.D. Ohio Dec. 17, 2014). 

 87. See FED. R. CIV. P. 72(b)(3). 

 88. Morjal, 774 F.3d at 420; see also, e.g., Marek, 473 U.S. at 5 (“The plain purpose of 

Rule 68 is to . . . avoid litigation.”). 

 89. Section II(B) discusses potential explanations for this delay. 
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and why—or why not—large cities utilize Rule 68 in constitutional 

litigation. 

Before ceding the floor, it’s worth recalling some hypotheses for why 

municipal defendants rarely use Rule 68. Is it “that practitioners are 

unaware of the rule”?90 Is it rather, as Professor Davies concluded, the 

difficulty of evaluating the strength of a complaint or convincing the 

“client”—city officials—to make an early and realistic settlement?91 Or is 

there purchase in Professors Lewis and Eaton’s observation that the 

word “judgment” makes Rule 68 too bitter a pill?92 Intuition suggests two 

more possibilities: Maybe city law departments are too overworked and 

understaffed to adequately investigate cases promptly enough to make 

an early Rule 68 offer. Or perhaps repeat municipal defendants want to 

appear as hardliners, and see a strategic disadvantage to routinely 

offering settlement. 

The interviews suggest there is no single answer. One point of 

distinction became immediately apparent: the volume of civil rights 

claims. Even among major cities, the numbers were surprisingly varied. 

And obviously the volume of claims has a profound effect on the 

incentives to use Rule 68, both in terms of efficiency and economy. 

An attendant factor is the quality of the local civil rights plaintiffs’ bar. 

Unsurprisingly, cities with a higher volume of civil rights cases attract 

more repeat-player plaintiffs’ attorneys. A repeat-player plaintiffs’ bar 

might cut both ways: It could give rise to risk-loving attorneys who 

actively discourage their clients from accepting a Rule 68 offer. Or it 

could give rise to volume-oriented attorneys willing to avoid 

effort-intensive discovery and to trade a lower fee for speedy payment. 

By contrast, in cities with a lower volume of civil rights cases—and thus 

a relatively inexperienced plaintiffs’ bar—it’s possible some attorneys 

learn of Rule 68’s existence the day an offer arrives.93 

Virtually every attorney agreed Rule 68 works the best in cases 

without factual disputes. Similarly, each office noted they were unlikely 

to make a Rule 68 offer if confident they can win the case on dispositive 

motions. And once you consider most major cities win a significant 

portion of their civil rights caseload on motions—a number they 

 

 90. Note, Rule 68: A “New” Tool for Litigation, 1978 DUKE L.J. 889, 890; see also Lewis 

& Eaton, supra note 27, at 354. 

 91. See Davies, supra note 27, at 224. 

 92. See Lewis & Eaton, supra note 27, at 350. 

 93. One determinant affecting plaintiffs’ counsels’ awareness of Rule 68 may be the 

existence of a similar provision in the respective state law, a phenomenon discussed further 

in Section III. 
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obviously think should be even higher—the relative infrequency of Rule 

68 offers starts to make more sense. 

The interviewed attorneys roundly rejected the notion, however, that 

cities withhold Rule 68 offers to maintain the appearance of a hard 

bargainer. As several attorneys pointed out, civil rights plaintiffs’ work 

is a hard way to make a living. It did not make much sense to the city 

attorneys with whom I spoke that many plaintiffs’ attorneys would be 

willing to take time to meet with a client, draft a complaint, and pay the 

filing fee, only to recover $4000 out of a low-value $10,000 Rule 68 offer. 

So these city attorneys were unconcerned that expanded use of Rule 68 

would precipitate a deluge of low-value claims. 

Multiple attorneys reported a desire to make Rule 68 offers earlier and 

more frequently. On timing, all agreed Rule 68 offers wield the most 

power the day after the complaint arrives. But they also acknowledged 

the organizational hurdles to immediately responding to every case. 

Every attorney pointed to the difficulties in determining the value of 

damages, particularly for plaintiffs who claim excessive force for 

handcuffs being on too tight, or false arrest for a detention lasting only a 

few minutes. Others also blamed internal policies that require them to 

involve city officials, sometimes in a public forum, to approve settlement 

offers. That said, the attorneys offered good reasons to make a Rule 68 

offer late in a case. Since fees rack up faster as trial nears, it may always 

be worth it to make an offer any time before a plaintiffs’ attorney turns 

to trial preparation. And, somewhat obviously, if plaintiffs’ counsel 

broaches the topic of settlement but starts far above the city’s range, a 

Rule 68 offer provides additional pressure to negotiate. 

Offices continued to diverge sharply over using exclusive or inclusive 

offers. The arguments for inclusive offers make sense, since the whole 

point of Rule 68 is to immediately end the litigation. But equally 

accomplished attorneys might also conclude that subjecting themselves 

to certain fee litigation is preferable to have to go to trial if they 

accidentally underestimate the attorney’s fees. Relatedly, exclusive 

offers might also appear more attractive to plaintiffs’ counsel. And of 

course, it need not be a one-size-fits-all approach: a city attorney could 

easily justify selectively giving exclusive offers in long-running cases 

where fees are particularly hard to calculate, or where an exclusive offer 

is a condition of acceptance. 

III. RULE 68 & THE FUTURE OF CONSTITUTIONAL LITIGATION 

The attorney conversations and judicial survey paint a picture of a rule 

torn between Rule 1’s countervailing norms and at odds with the 

transsubstantive values at the core of our system. The latter problem is 

unavoidable; without amending either Rule 68 or § 1988, or overturning 
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Marek, Rule 68 will continue to have a disproportionate impact on cases 

brought under § 1983 and other causes of action eligible for fee shifting 

under § 1988. In reviewing these doctrinal tensions, this concluding 

Section seeks to situate the debate over Rule 68, § 1988, and Marek 

within procedure’s metadebates, and to find a path forward for courts, 

litigants, and the Rule itself. 

The semantic distinction between “judgment” and “settlement” seems 

insufficiently explored. Though none of the interviewed attorneys echoed 

Professors Lewis and Eaton’s sharp distinction between the two,94 the 

principle can be felt sub silentio in discussions about the significance of 

guarding public money, the reasons attorneys gave for making Rule 68 

offers, and the reasons they gave for not making Rule 68 offers. Indeed, 

to the extent one thinks Marek is in theoretic tension with the access 

goals of § 1988, perhaps that tension can be reconciled by putting more 

weight on Rule 68’s focus on judgment. Unlike settlement—which 

removes cases from court—judgment merely accelerates the judicial 

process, amounting to an admission of liability that should carry the 

same expressive effect of a judgment obtained at trial. In this regard, at 

least, courts’ analogies to contract law sing true: a Rule 68 offer is a 

bargained-for exchange of a just, speedy, and efficient resolution for the 

plaintiff, and a reduction in shifted fees for the defendant. Of course, 

though increased emphasis on the expressive value of a judgment may 

quiet some of the academy’s concern,95 it will do little to endear Rule 68 

to municipal attorneys. The Advisory Committee’s assessment is not 

wrong: the lane for effective change is exceedingly narrow. 

When discussing this intractability with the city attorneys, all 

expressed surprise and dismay at the Committee’s potential abrogation 

of Rule 68. And though most attorneys did not have any concrete ideas 

on how to amend the Rule, a common theme was giving judges more 

discretion in the process, a result that would also lessen some of the 

tension between § 1988’s discretionary approach and Rule 68’s 

mandatory operation. 

That discretion can be found in the text of Rule 68, but it requires a 

new interpretive move: reading the phrase “not more favorable” as a 

qualitative—not quantitative—requirement, so that a plaintiff who turns 

down a Rule 68 offer for $10,000 to win $10,500 after three years of 

litigation may still be barred from shifting fees if the judge determines 

they would have been better off taking the offer. Giving the judge 

discretion does not inevitably offend § 1988 or the Federal Rules more 

 

 94. See Lewis & Eaton, supra note 27, at 356–57. 

 95. Cf., e.g., Fiss, supra note 9, at 1075 (“I do not believe that settlement as a generic 

practice is preferable to judgment.”). See generally supra note 24. 
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broadly: district court judges already evaluate equitable relief 

qualitatively to apply Rule 68 in cases where monetary relief falls short 

of an offer but equitable relief is also awarded.96 Nor would additional 

discretion necessarily run afoul of Hensley’s holding that “a prevailing 

plaintiff ‘should ordinarily recover an attorney’s fee unless special 

circumstances would render such an award unjust,’”97 since that case 

itself recognized the lack of a “precise rule or formula” and the district 

judge’s ability to “simply reduce the award to account for . . . limited 

success.”98 Just like district judges have discretion to determine if a 

plaintiff’s suit was vexatious, frivolous, harassing, or embarrassing (and 

thus entitle prevailing private defendants to a fee award), or to adjust a 

fee award upwards for exceptional performance, judges should have the 

discretion to “adjust” a pyrrhic plaintiff’s award to $0.99 Though unlikely 

the plaintiffs’ bar would affirmatively support the change, it’s unclear 

how strongly they could oppose it—assumedly one of the reasons they 

filed in federal court was to benefit from the wisdom, fairness, and 

discretion of a federal judge. 

Indeed, plaintiffs’ counsel’s ability to pick the forum seems 

underappreciated. One of the more widely floated changes to Rule 68 

would enable defendants to recover their fees where the plaintiff lost, 

mimicking many state offer-of-judgment rules—most of which enjoy 

wider use than Rule 68.100 But perhaps avoiding the operation of these 

state offer-of-judgment rules is what drives plaintiffs from state court to 

federal court in the first place. Several other likely drivers can be spotted: 

the availability of § 1988, the appearance of a more impartial federal 

 

 96. E.g., Leach v. N. Telecom, Inc., 141 F.R.D. 420, 428 (E.D.N.C. 1991); see also Reiter 

v. MTA N.Y. Transit Auth., 457 F.3d 224, 232 (2d Cir. 2006). See generally Thomas L. 

Cubbage III, Note, Federal Rule 68 Offers of Judgment and Equitable Relief: Where Angels 

Fear to Tread, 70 TEX. L. REV. 465 (1991). 

 97. Hensley v. Eckerhart, 461 U.S. 424, 429 (1983) (quoting Newman v. Piggie Park 

Enters., Inc., 390 U.S. 400, 402 (1968)).  

 98. Id. at 436−37. 

 99. Cf. id. at 437 (“We reemphasize that the district court has discretion in determining 

the amount of a fee award. This is appropriate in view of the district court’s superior 

understanding of the litigation and the desirability of avoiding frequent appellate review of 

what essentially are factual matters. . . . When an adjustment is requested on the basis 

of . . . [the] limited nature of the relief obtained by the plaintiff, the district court should 

make clear that it has considered the relationship between the amount of the fee awarded 

and the results obtained.”). 

 100. See CIV. RULES ADVISORY COMM., supra note 41, at 39−40; Horowitz, supra note 

46, at 510; Harold S. Lewis, Jr. & Thomas A. Eaton, The Contours of a New FRCP, Rule 

68.1: A Proposed Two-Way Offer of Settlement Provision for Federal Fee-Shifting Cases, 252 

F.R.D. 551 (2009); Simon, supra note 17, at 25–26; cf., e.g., CAL. CIV. PROC. CODE § 998 

(Deering 2018). 



(WYNOSKY FINAL DO NOT DELETE) 2/15/2019  1:34 PM 

2019] SETTLEMENT’S RUSTY SWORD 477 

tribunal, and the vocational prestige that inures to federal-court lawyers. 

But plaintiffs give something up in this exchange, too: the more limited 

state jury pool, which can be especially valuable if their client is an 

unsympathetic plaintiff. The city attorneys, by contrast, enjoy a wider 

net that mixes urban jurors with jurors from suburban and rural areas, 

who may have a different outlook on local government and law 

enforcement. 

Before a city law department expands their use of Rule 68, perhaps it 

should revisit this trade-off. Maybe the low incidence of Rule 68 offers 

reflects an unspoken equilibrium, leaving plaintiffs and defendants with 

just the right balance of incentives to make litigating in federal court 

worthwhile. Plaintiffs get the possibility of recovering fees, gain 

vocational prestige, and potentially avoid harsher state offer-of-judgment 

rules. Cities get a more favorable jury pool and avoid the spectacle of 

losing in their own courthouse. A city that expands its use of Rule 68 

could upset this balance and direct more cases back to state court. 

Another downstream question is whether a municipality has 

insurance. What do those policies look like? How would a city’s 

willingness to use Rule 68 change once the funds were no longer taken 

from the public fisc? And do insurance policies increase or decrease the 

transaction costs of using Rule 68? Further investigation is needed. 

More research is needed in other areas, too. Future studies could 

examine the effects of Rule 68 in smaller cities with a different balance 

of jury pools and without full-time law departments, testing my 

conclusions regarding the balance between state and federal court and 

about the lack of a repeat-player advantage. And more fundamentally, 

focusing on city attorneys shines just one spotlight on Rule 68; the views 

of judges and of plaintiffs’ attorneys are also needed, as well as better 

recordkeeping on the use and effect of Rule 68. 

IV. CONCLUSION 

Three decades on, the debate continues over Marek’s conclusion that 

using “Rule 68 in the context of a § 1983 action [was] consistent with the 

policies and objectives of § 1988.”101 What is certain, however, is that city 

attorneys have largely let their powerful advantage in constitutional 

litigation slip into desuetude. Perhaps Rule 68’s use of the word 

“judgment” gives cities pause. Alternatively, voluntarily paying the same 

attorneys who brought suit before the city is found liable might be too 

great a leap. Or maybe Rule 68’s relative disuse equipoises plaintiffs’ 

counsel’s desire to shift their fees with a city’s desire to litigate in federal 

 

 101. Marek v. Chesny, 473 U.S. 1, 11 (1985). 
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court. This Article does not—and cannot—resolve the question. But it 

hopefully adds a newly practical perspective to this debate, taking stock 

of Rule 68’s past and present to shed light on its future. Only time can 

tell if city attorneys will continue to let their forgotten sword rust in its 

scabbard. 

 


